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3TI1[IT 'll&-II /R°th-.3.f. ((o1..) (jcb ?9.1°.°1 lIT.1 '.4?.O 3tT 3TI1 F. 

Ot/O-1.. i~,alicb 3j,j.uj ftt 1TT 3Tt1T d[E  31?J 31-1c,IlIC, 

t fT 3T1f 1SSI? ifil -1RW, 5cIIC, lc..ch 3TttZIt ?S?I? 41 TT 

3c   

f1T ak-lI 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/ 2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director 

General of Audit, Ahrnedabad Zonal Unit, Ahmedabad has been appointed as Appellate 

Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 

Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

JT 3TtR 3lNcl-dl 4.-H.lcfcl 31Ilc-d/ 3.II'iI*d/ Ict 3lNctd, o- 3c'-4lC Yl/ ciIcb.l, I , ,ich'lc. I 1IJ-jo1dI( 
I TTfI c,c1kI 11d ITd-ftI 311T i1d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham 

i fl'ictici & f1cii) FT rIiJ-I t'4 '-tdl /Name & Address of the Appellants & Respondent :- 

1.M/s P. R. Patel & Co., Plot No. 400, Sheri No. 4, Vijayrajnagar Bhavnagar 364 
003. 

i 31Tf(3Tt1) Zff1lf cic-i iict-c-i i1Icti) / ,BIcliUl 
3jt M +li I/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) kIld-Il 1ct ,ia-c1I 3c-tlIc, 1c 1.c4  cILl o- 4l.LlI1ch.UI u1  31tR, o-1 3c-YIc ]c 

,1944 l 1RT 35B 31lfT .c4 filT 3T11rzrJ1, 1994 41 m 86 
'- 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

cd)Ul -.lIcto1 11lT 11t J-lIHci ff iock icLIIc c1Icbl 3c 

TfI c  fw t11, 2, 3Th iH-1, o cli') 1iT EIT I! 

The special bench of Customs, Excise & Service ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) .I.)ctd '-i)-ik, 1(a) cicllL dI1J  31'IIift 3T1Tt1T 11i1 1T't 31tIt 111d-lI IFZt 3c-t4jC, 

clIcb. 314)c 1Tf 1 UT (-?..) c  tffJf Z{ 14)f~chI, , cic'l, clJ-1Ic4'1 TZT 31Tl 

31d-lcicll,- oo?E, cli') c)) rjrfir if
3 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(i) 



(iii) 3ltttT 11TUT HJ-T 3{t[  N-dd flV 'io-ckI fc'-1iC, 1b (3Ttr) f IceII, 2001, 

fRr 6 3FT 11lrr 1T d1  PI EA-3 1 C  1lT j1IH lTV I 

cf,J-1 chJ-1 Vc1 tf1 i1i 3c-'-l! 1c-cb c1)  J-fldl IIo1 J-jjd 3Th cIdIII dkll l-iofI, '&'li 5 

11Tg rr 3 4J-, 5   Zff 50 T1IT [1T 3TT 50 1Tg qv 3l1 ?r  f: 
1,000/- ,_5,000/- tTt 3TT 10,000/- t[t  t I1d 5PTf 4) r1 4ci 'iTh firftir 

cbl dIdIO1, -lIc-1 31c TftEhZ1JT cl lIl 5kIcb o1IJ-i 

I (I 51T IId TF_i1RT fzff 5flff nfv I HI1t ftF?J ijf d ci oI 

3 TRT F tT 1TfT ilI -Ic1 31t.'Ic1 o- 4IIlcUI 4 IHI 1I l3lTf 

(-~. 3lth) fv 3Ur-q ff1 500/- cbl srr ii 11r It 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5D00/-, 
Rs. 10,000/- where amount of duty dernand/inferest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31gi iriitT1ruT HT 31tflf, tr 3l1)1RPT, 1994 h) TU 86(1) 3iTf lIcb 

1J-iclIc, 1994, fR:IT 9(1) dd fll'iftT W1 S.T.-5 t T4k '414'1 c1'I 5ff +lod1l i(l 3I 

frF 3f f 3Jt[ 4 ir , 3Ht cI11 1TT   (3   i1 if 5)ci 

t1 ITfV) 3 It cb'H cIi -1 !cb ft IT1, 1I cfIchl cg) d-fldl Jj c11 I-fldJ 3fr cdIjI 

dJj 5 3T cM-I, 5 IT V Zff  50 PTI IV dcl,  3TT 50 IT 1I 

3f i1't cl-)J-lT: 1,000/- tT,_5,000/- ttt 3iZT 10,000/- ark r 1rl1'i1r 5TIT hcb c11 crfr 

c.Ido1 cl.I I*f[ TiF cbl ldldlcl, +lclfd 31L11cI  c) ]I1I I1 l'l-J& 
ccb 5U  *F 'F flT fT 1IoH TtV I 

r dIdIol, *4 i1 ffT Iff PTfPV 'Jlt 1cliC1 3flcl o IIc4,,lUl c) 1iH 1JT c I 

PT 3lTf (-è 3) fiv 3rty R 500/- v r srrr tn TF- - 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(r) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than fiye lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form 9f 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fr 31f[, 1994 4) ciu 86 c1) -Rr3 (2) vci (2A) 3{fF  4 iz'r 3ftf, c1Icb. 

ciic1, 1994, 1tzrT 9(2) i  9(2A) dd 1JIft \IY4 S.T.-7 4i 1diI T TH fIT%T 

31T1[, io-çII .3c-'-Ik, fI 3TPlT 31I1cld (3Pf1r), -c -'-ii TtT tnftr 31TT l W)Q-II 

d -1 c4  (3r   ci1t .ia-ii1ci iI PTfV) 31T 31I4cl[ ikI itI.LIc4- 3licld 3TIT 3'-lkl'*d, 

3r-lid. c-cl'/ clIcb, cli'I 3'ftt1  c4i) 3lT1T  r 1T ~I clII 31Tf f 

I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

(ii) .3c'-flc', f_ j•  3i4)ci'-1 (:-) . :lT:plI-  u 

3ck4 lr-cb 311Z[T 1944 41 JTTr 354 3ifif,  c) ¶rc 31rJ[, 1994 c1) Jm 83 

3PF *IdIc4 cl 't TT , 3Tf i(1c I1ciUI 3T d'  -1 3r'41, 

l/c1I cli  -j:rfii 10 cra (10%), - i iI irEt - -ii ¶ciu1~,ci , Zfl ,Id-II, Y1cl 

1ii?,ci -, dI 1FlT iIt, ITf i rr 3Tfi[ SPTF  siir rrr 3Telfr ~,.i rr c,-i 

V3l1ftI 

4)o-çj .3c -lI, TF4 1.cI ,llc1Icl 3T[iT "J-IjdI fl dI  f" ¶I'i-i 1Tff 

(i) lTT 11 t r 3TT PT 

(ii) .1acL 5TiRT cI c dI dIcld trfr 

(iii) 5Tff ¶ lcic tZPT 6 

- Tf .lTT T1T fcc  ( 2) 31Ti[ 2014 '-1c 

-Ió-T lf[[1f 3[5  311 cl'i TP1 TF I/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
-. i) amount determined under Section 11 D; 

ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



*1 4I' 'J8WT 31Tf: 
Revision aupliation  to Government of India: 

31Tr c .Lli1ictI -1Id -H-ic'I f, If .3c'-lIC Tc  3111TT, 1994 c1) RT 

35EE rr 4 c1cb 3Tff 3T 1TlT -1 I 1., tTthTUT 34TT f[ H i , &iol1 

14TT, EiWt i H, f[T J-fld, i4 )-1fbo01, ch'1 1Z1t 1Io1I IITfIfl / 
A revision aoplication lies to the Under Secretary to the Government of India, Revision 
Application tlnit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building Parliament Street, New Delhi-110001, under Section 35EE of th CEA 1944 in 
respect df the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

I1 oI-fl o1ctIo1 -JJ t, 1i -l'*4Id fIF d-He t f+t cbk4Io dj 

l'tlTr T 13t 3W1 chi &4sl lo1 T fi f1r c4i dl l 14Tt dl d oI 1T ft 

gr UT -cu 1* chI4tol T TR -lIc'l 

HIJ II 
In case of any loss of oods where the loss occurs in transit from a factory to a warehouse or 
to another factory or from bne warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) '6 c c -ç cht. .J-jJ  q{ dI 

.3c-'-1Ic l c -ch (?) '-lI-lc , E ITT 1T .I Tl c4i i.Id c  J 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) i1 cYI lc4' T -ldIdIo1 1V 1o1l 4T[ NTf T TTT t) 'Hlei iid ZI[ dQ4 I / 
In case of woods exorted outside India export to Nepal or hutan, without payment of duty. 

icIIc 3cYic1 1ich I-ldlcllol fQ ft   3TlZ1T ic ffa-oi 

ci1i -ii'- 41 ri 3Th 3lTT fr 31Nc4d '(3It1tf) ii ¶T 3TP4JT (T. 2), 

1998 41 IITU 109 ,c1Il.I ¶t2TT 41 d13 ç-'1 3J jf? t Zff cfl4 tflftif fII1 dIJ 

Credit of any duty aflowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made tIiere under such orcter is nasseul by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the F'inance (no.2) 
Act, 1998 

c)cçj 31T[ c1) E1 4iki 4-n EA-8 c1 oç 3c- Iko1 (3Ttrr) ii), 
2001, 11RTU 9 3lT f1~  , i 3l1f ui 3 i-ii aT 4 ii4t rntv I 

1ctd 3T1tT t 1TT -ic 3flf 3Tf 31TT 4) t 4-li -Ic1do1 4 1Ttt r1TtVI FHT 
3c- -1Icl 1ccb 311TU, 1'44 c11 URT 35-EE jçi 41 31cI1d1 IITZT çf  t 

TR-6 cf  Ijf 1ç'{dof c  Z511t 1Tf1fl / 
The above anplication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Apneals) Rules, 2001 within 3 months from the date on which the order 
sou ht to be appealed against is communicated and shall be accompanied by two conies each 
of te 010 and Order-In-Appeal. It should also be accomnanied by a cony of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 3-EE ol CEA, 1944, under 
Major Head of Account. 

4TT 3flT T11 -Id fftIT 3kld cl iit irfi I 
II 4c1do-I 51 ih 11TI It[ ff 3Wf cbd- t ft 4I 200/- T I4dIcll1 ftii lIL' 3fr -  ti1 4c1d ,,1 

tch I111 itr lIc,I t fr tTZt 1000 -/ [ dfcll fTr 'lR I 
The revision application shall be accomnanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Irs. 1000/- where the amount involved is more than 
Rupees One Lac. 

1ctd 
fZff  I     f ) 3L 

o1I1cbUI cI lch 31f ?1T ItZf Wl*3f ch1 1.cb 31T[ fZff "IIc-II I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0 should be naid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or 
the one anplication to the Central uovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) ?TfT oJiIl]4 ri;: 3Ttrnr, 1975, k 31-k4))-I 31Rn -i 31T1 li PTTT 31Tf c11 
1Tfr 6.50 Faf r --i ii 'i i ] c* 1èi ii lTr rJT1tT I / 

One copy of aoplication or 0.1.0. a the case may be, and the order of the adjudicatin 
authority shalYbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 
the Court Fee Act, 1975, as amended. 

fl-ii 1e-ch, o-çN .3c'-IIC, tc1 11ch4. 31-1kT a-.LlNl1chUI (1R ¶1I) l icIe, 1982 l 
3TZV I1TT d-flJ  ch? Id-IIld PTI I-I c  3 tt t.11101 31lch1d fT[ ''ildI I / 

Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3t 1cl I1cliI.1 ch) 3Ti1l cii Pt 1IIid c4P.4ch, f-c-ici 3?) olcIo1di-1 I1I1T9t 
3Tt1Tt 1TT cl.l-li www.cbec.gov.in  ch') ?,  HI I / 
For the elaborate, detailed and latest provisions relating to film of appeal to the higher 
appellate authority, the appellant may refer to the Departmental wesite www.cbec.gov.in  

I 

(C) 

(i) 

(iv)  

(v)  

(vi)  

(D) 

(F) 
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ORDER - IN - APPEAL 

The present appeal has been filed by the Assistant Commissioner, 

Service Tax Division, Bhavnagar (hereinafter referred to as the appellant), 

authorized by the Principal Commissioner, Central Excise & Service Tax, 

Bhavnagar, against Order-in-Original No. R/67/2016 dated 20.12.20 16 passed 

by the Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter 

referred to as the adjudicating authority) in the case of refund claim filed by 

M/s. P. R. Patel & Co., Plot No. 400, Sheri No. 4, Vijaynagar, Bhavnagar 

(hereinafter referred to as the respondent). 

2. Briefly stated, the respondent filed a claim of refund of Rs. 1,04,12,649/-

(which includes amount of interest of Rs. 1,51,045/-) under section 102 of the 

Finance Act, 1994 on account of construction related services provided by 

them to various government departments. The services provided by the 

respondent to various government department were exempted vide notification 

No. 25/2012-ST dated 20.06.20 12 till 0 1.03.2015, however, the said exemption 

was withdrawn ide notification No. 6/2015-ST dated 01.03.2015. Again vide 

notification No. 9/2016-ST 01.03.2016, exemption was restored. Vide section 

102 of the Finance Act, 1994 the exemption was granted retrospectively and for 

duty paid during 01.04.2015 to 29.02.2016, refund mechanism was 

prescribed. The refund claim was decided by the adjudicating authority vide 

010 Nb. R/67/2016 dated 20.12.2016 sanctioning refund amounting to Rs. 

1,03,39,213/- to the respondent. Being aggrieved, the appellant have filed the 

present appeal. 

3. The appellant have filed the appeal on the following grounds: 

(i) To be eligible for refund of the amount of service tax paid by a service 

provider under section 102 of the Finance Act, 1994, it has to be 

ascertained that the said construction services have been provided 

under a contract which has been entered into before 01.03.2015 and 

on which stamp duty, if required, has been paid on or before 

01.03.2015. The other important condition is that application for the 

claim of refund of service tax should have been made within the 

period of six months from the date on which the Finance Bill, 2016 

received assent of the President of India. From scrutiny of the 

documents submitted by the respondent alongwith refund claim, it is 

noticed that the respondent has not submitted copy of any contract 

entered into by them with the service receiver. In absence of copy of 

4 
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full contract, it cannot be verified and ascertained that the respondent 

had provided the said construction services to the government or a 

local authority or a governmental authority under a contract which 

has been entered into before 01.03.2015 and on which stamp duty 

has been paid by them on or before 01.03.2015. This is a prime 

condition under sub-section (1) of section 102 of the Finance Act, 

1994, for sanction of refund. 

(ii) Without scrutiny of the contract(s), the adjudicating authority has 

held that the burden of service tax has not been passed on to any 

other person by the respondent. In this regard, the facts can be 

ascertained only by scrutiny/verification of the contract and the 

bills/invoices issued by them in respect of work pertaining to the said 

contract. As held by the Hon. Supreme Court of India in the case of 

M/s. Mafatlal Industries Ltd. Vs. Union of India, reported in 1997 (89) 

ELT 247 (S.C.), refund of tax/duty is grantable only when it is 

established that burden of tax/duty has not been passed on to others. 

The doctrine of unjust enrichment is a just and salutary doctrine, no 

person can seek to collect the tax from both the ends. 

(iii) The respondent has claimed refund of interest amounting to Rs. 

1,51,045/- paid by them on the amount of service tax which was not 

paid in time by them and the adjudicating authority has sanctioned 

the same, by relying on the provisions of section 102 of the Finance 

Act, 1994. As provided under sub-section (2) of section 102 of the 

Finance Act, 1994, refund shall be made of all such service tax which 

has been collected but which would not have been so collected had 

sub-section (1) been in force at all the material time. The term 

"interest" is nowhere to be found in the section 102, ibid. It is settled 

law that the meaning of any term in a taxing statute cannot be 

understood with reference to even similar term used in the different 

taxing statute. It is essentially to be understood in the context it is 

used in the very section where the term is found to have been used. 

Being so, even while understanding the term 'refund of interest' in the 

section 1 lB of the Central Excise Act, 1944, it cannot be made 

applicable with reference to the refund of service tax allowed in terms 

of section 102 of the Finance Act, 1994 which is a different 

enactment. Once section 102 ibid clearly specifies that the refund of 

service tax has to be made, there is no scope to contend that the 

refund of interest is also specified under the said section. The 

question of refund can arise only when the provisions allowing refund 

5 

I 



7 / EA2 / BVR/ 2017 

clearly speaks of 'refund of the interest', which is absent in section 

102 of the Finance Act, 1994. Moreover, respondent has paid interest 

in this case is a penal action and there is no provision under section 

102 of the Finance Act, 1994 to refund it. 

(iv) The adjudicating authority has observed that the respondent has 

availed Cenvat credit of bank charges/commission and it was not 

ascertainable as to whether the said credit has been utilized by the 

respondent or not and hence he has rejected refund of amount of Rs. 

73,436/-. However, he has not provided any reason for ascertaining 

only this amount from the total amount of Cenvat credit disclosed by 

the respondent in their ST-3 returns for the relevant period. The 

respondent have disclosed availment of Cenvat credit totally 

amounting to Rs. 54,04,865/- and utilization of Cenvat credit of Rs. 

34,60,925/- for payment of service tax, during the period April 2015 

to September 2015. However, there is no bifurcation/details of Cenvat 

credit disclosed in the ST-3 return and therefore, the amount of Rs. 

73,436/- ascertained by the adjudicating authority is without any 

basis and hence erroneous. In absence of details of Cenvat credit 

taken in records, he should have rejected refund of whole amount of 

Cenvat credit taken/utilized by the respondent. Thus, he has failed to 

verify and ascertain the facts from the records i.e. ST-3 returns and 

other documents, before passing the impugned refund order. 

(v) In view of the above, the impugned order passed by the adjudicating 

authority sanctioning refund of Rs. 1,03,39,213/- under section 11B 

of the Central Excise Act, 1994 as made applicable to the service tax 

matters vide section 83 of the Finance Act, 1994, is not proper, 

correct and legally sustainable and hence liable to be set aside. 

4. Hearing in the matter was held on 15.02.2018, which was attended by 

Shri Chintan P. Patel, Partner of the respondent and Shri Devan S. Sheth, C.A. 

of the respondent. They provided copy of cross objection dated 08.02.2017 

which they claim to have submitted to the department on 08.05.20 17 itself. 

They have also submitted the copy of notification No. 6/20 15 dated 01.03.2015 

and 9/2016-ST dated 0 1.03.2016 and claimed that they are eligible for interest 

on the refund amount too. They also submitted the additional submission 

dated 15.02.2018 for consideration. Nobody appeared from appellant side. 

5. In cross objection submitted by the respondent as well as additional 

submission, it is contended that - 

6 
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(i) Regarding non submission of copy of contract entered by them with 

service receiver, it is submitted that on the date of filing of ap,plication 

of refund they have enclosed copies of work orders and reference to 

which the department is requested to refer to 010 whereby the 

submission of documents are listed while sanctioning the refund. The 

adjudicating authority has deeply examined the documents, and 

verification report of the Superintendent. Thus, the objection raised 

by the department shall be set aside. 

(ii) The doctrine of unjust enrichment is a salutary doctrine and no 

person can seek to collect the tax from both ends. Further, person 

ultimately bearing the burden of tax can only be eligible for refund 

claim. The contracts executed by them under the refund claim are 

purely with the Government or Local Authority or Governmental 

authority. Every work undertaken with such authorities for the 

contract price are all inclusive of taxes. Nowhere in these contracts is 

the assessee allowed to ask for service tax amounts over and above 

the contract price fixed under tender filed with department of 

government. Thus, the contracts executed are presumed that any 

taxes shall be included in the price offered by the service recipient. 

Hence the incidence of tax has not been passed to other as they do 

not levy service tax on the value of contract and pay tax from its own 

pocket. 

(iii) They claimed amount of interest alongwith refund of service tax. They 

made submissions before adjudicating authority and cited case law of 

CCE Delhi-Ill Vs Northern Minerals Ltd. Further, section 1 lB of the 

Central Excise Act, 1944 is referred in support of refund of interest. 

They had paid interest on service tax liability which is retrospectively 

exempted; therefore interest amount is also claimed as refund. In 

terms of section 75 of the Finance Act, 1994, person liable to pay tax 

is required to pay the interest. As in their case, they are not the 

person liable to pay tax question of payment of interest doesn't arise 

at all. From the reading of the section 75, it is clear that liability to 

pay interest can't be delinked with the liability to pay service tax. Both 

are conjunctive and must go together. Therefore, any amount paid as 

interest should be refunded alongwith the refund of tax. 

(iv) They also claimed refund of Cenvat credit of Rs. 34,60,925/- as 

shown correctly and appropriately in ST-3 returns for the period of 

Apr-15 to Sept-15. The objection raised under the ST-4 appeal filed by 

the department stating no bifurcation submitted at the time of filing 
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refund, however all documents related to Cenvat credit were put 

before adjudicating authority for verification. They have also 

submitted undertaking self certified documents wherein they made 

following submissions: 

"We do hereby undertake to reimburse the amount of refund with 

interest, so sanctioned to us, in respect of services provided to us by 

M/s. J K Construction and M/s. Anand Associate if at any point of time 

it is revealed that the sub contractors M/s. J K Construction and M/s. 

Anand Associate have also filed and received the refund claim on the 

same challan/payments/invoices from other revenue formations of the 

department against which we have also filed the refund claim" 

(v)	 The CA certificate stated and confirmed that they have not passed on 

the incidence of service tax upon government or local authority or any 

person. Further, M/s. Anand Associate and M/s. J K Construction 

are their sub contractors have submitted no objection for refund claim 

on Cenvat on legal non judicial paper. Therefore, in nutshell, on the 

basis of above documentary evidence it is crystal clear that they have 

duly complied the provision and procedure stated in Cenvat Credit 

Rules, 2004 and denial of refund of Cenvat credit alleged by the 

department shall be set aside and does not stand correct in provision 

of law. 

6. I have carefully gone through the refund order, grounds of appeal and 

contentions raised by respondent in cross objection as well as during personal 

hearing. I find that the respondent have entered into agreements/contracts 

with Government/Local authority/Government authority to provide works as 

detailed at para-12 of the impugned order. The services provided to the 

Government in relation to the construction work were previously exempted vide 

entry 12(a) and (c) of Mega Exemption Notification No. 25/20 12 dated 

20.06.20 12, applicable from 01.07.2012 under the new levy of negative list 

based service tax. However, these exemption entries of Notification No. 

25/2012-ST were deleted vide the Finance Act, 2015 and accordingly, a 

Notification No. 06/2015-ST dated 01.03.2015 was issued for withdrawal of the 

said exemption. Hence, with effect from 1st April 2015, services provided to the 

Government, a Local Authority or a Governmental Authority in respect of 

construction, eiection, commissioning, insta11aton, completion, fitting out, 

repair, maintenance, renovation or alteration of a civil structure or any original 

works meant predominantly for use other than for commerce, industries, or 

any other business or profession and or a structure meant predominantly for 
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use as educational, clinical, art or cultural establishment became taxable. 

Accordingly, the respondent paid service tax on bills raised from 01.04.2015 for 

above mentioned services provided to various Government Departments under 

the contracts claimed to have been entered into with them prior to 1st March, 

2015. Such service tax is aggregating to Rs. 1,02,61,604/- on bills raised 

during the period from 01.04.2015 to 29.02.2016 and interest amounting to 

Rs. 1,51,045/- on delayed payment of such service tax under the above 

mentioned contracts (total refund claim Rs. 1,04,12,649/-). Through the 

Finance Act, 2016, the exemption in respect of such construction related 

services provided to the Government etc. has been restored to. Accordingly, 

Notification No. 9/2016-ST dated 01.03.2016 has been issued to amend 

notification 25/2012-ST dated 20.06.20 12 so as to insert entry 12A, to exempt 

above stated services in respect of which contract has been entered into prior 

to 1st March, 2015. However, in respect of such services provided and bills 

raised by the assessee during the period from 01.04.2015 to 29.02.2016 (both 

days inclusive) to the Government, Local Authority, Governmental Authority 

etc., on which the service tax had been paid by the service provider due to 

withdrawal of the exemption entry of Notification 25/2012-ST ibid which was 

operative during that period, a new provision -Section 102 has been inserted 

through the Finance Act, 2016, to grant the refund of the said service tax paid 

on such services during that period. Therefore, the appellant claimed refund of 

Rs. 1,04,12,649/- paid by them in respect of the services provided to the 

Government during the FY 20 15-16 as per newly introduced Section 102 of the 

Finance Act, 1994, the relevant portion thereto is reproduced as under for 

better appreciation of the issues. 

(1) Notwithstanding anything contained in section 66B, no service tax shall be 

levied or collected during the period commencing from the 01.04.2015 and 

ending with the 29.02.2016, in respect of taxable services provided to the 

Government, a local authority or a Governmental authority, by way of 

construction, erection, commissioning, installation, completion, fitting out, 

repair, maintenance, renovation, alteration of- 

(a) a civil structure or any other original works meant 

predominantly for use other than for commerce, industry or any 

other business or profession; 

(Li) a structure meant predominantly for use as- 

(i) an educational establishment; 

(ii) a clinical establishment; or 

(iii) an art or cultural establishment; 

(c) a resicential complex predominantly meant for self-use or for the use of 

their employees or other person specified in Explanation 1 to clause (44) 

of section 65B of the said Act, 

under q cqnrqp ?nterd into before the 01.03.2015 and on which 

appropriate stamp duty, where applicable, had been paid before that date, 
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(2) Refund shall be made of all such service tax which has been collected but 

which would not have been collected has sub section (1) been in force at all 

the material times. 

Keeping th& said provisions of Section 102 ibid in mind, I proceed to 

decide the appeal as under. 

7. I find that there is no dispute that the provisions of Section 102 of the 

Finance Act, 1994 provide for the refund of service tax paid in respect of service 

provided to the Government under the specified categories i.e. construction, 

erection, commissioning, installation, completion, fitting out, repair, 

maintenance, renovation or alteration for the purpose specified in the 

provisions. There is also no dispute that the nature of services provided by the 

respondent is construction related services to the Government and Local 

Authority during the FY 2015-16 and the said services were exempted till 

31.03.2015 (i.e., upto FY 2014-15) as per entry No. 12 of Mega Exemption 

Notification No. 25/2012-ST. There is also no dispute that the respondent paid 

Service Tax of Rs. 1,02,61,604/- alongwith interest of Rs. 1,51,045/- on delayed 

payment of service tax. However, the appellant had filed the appeal both on 

merits as well as on the grounds of unjust enrichment. The appellant had 

vehethently contended as inter alia, mentioned at Para-3 above. The respondent 

has also filed the cross objection inter alia, on the grounds as detailed at Para-5 

above. Thus, issue for decision before me is to decide whether the refund 

allowed by the Adjudicating Authority under the impugned order is legally 

sustainable or not. Now, I take up each issue on which appellant contended, for 

decision. 

8. On the contention that the respondent has not submitted copy of any 

contract as inter alia, mentioned at Para-3(i) above, I find that the refund claim 

in question was filed alongwith the documents including "Copies of Work 

Orders" as mentioned at para-3 of the impugned order. This fact is not disputed 

by the appellant before me. Further, as mentioned at para-4 of the impugned 

order, the said claim with documents were sent to the Range Officer for 

verification and the Verification Report dated 18.10.20 16 submitted, also do not 

point out this issue of non submission of contracts and the claim was verified 

on the basis of documents submitted with the claim and thus, no specific query 

was raised in the said verification report. Further, as mentioned at para-5 of the 

impugned order, I also find that subsequently when the Querry Memo dated 

21.10.2016 was issued to the respondent, these contracts/agreements copies 

were not asked for. Thus, from these facts, it clearly transpires that the 

10 



7/EA2/BVR/2017 

Adjudicating Authority after relying on the work orders, had come to conclusion 

that the respondent had provided the construction services to the Government 

authorities in respect of the contracts/agreements entered before 01.03.2015. 

Thus, without asking for the actual Contracts from the respondent, the 

Adjudicating Authority had satisfied himself that the condition viz. 'a contract 

entered into before the 01.03.2015' of the Sub-Section (1) of Section 102 ibid 

had been fulfilled in the present case. Further, said condition is there in the 

said section 102 ibid just to ensure that the benefits are available in respect of 

those contracts which are entered before 01.03.2015 only. The Adjudicating 

Authority on the basis of the work orders and on the basis of the verification 

report of the Range Office, has satisfied himself and found that the said 

contracts were actually entered before 01.03.2015 and thus, under the 

circumstances, I do not find any infirmity in the impugned order. Further, I also 

find that it is not the contention of the appellant that the contracts for which 

refund granted were entered after 01.03.2015 and no such evidences or any 

contradictory facts have been placed before me by the appellant. Further, this 

issue was also not raised in the Querry Memo dated 21.10.2016 issued to the 

respondent. Further, I also find that there is neither any specific requirement 

enumerated in the said Section 102 ibid that the refund claim should invariably 

be accompanied by the copies of the contracts nor any circulars/instruction 

issued by the department for the same. 1-lowever, it is observed that some of the 

work orders, for which the respondent had claimed refund, were given in the 

year 2009. The time limit mentioned in such work order is one year (12 

months). It thus appears that this type of work orders are required to be re-

verified as to whether the work assigned in the year 2009 was actually carried 

out during 2015-16 or not. Thus, it appears that the adjudicating authority has 

not properly appreciated the work order and not seen contract at all. Therefore, 

this issue requires to be re-examined by the adjudicating authority. Since, as 

discussed herein below, the matter is being remanded to the adjudicating 

authority, the adjudicating authority should also call for relevant contracts and 

verify that refund is claimed for the contracts which were executed before 

01.03.2015. 

9. It is further contended by the appellant that in absence of 

contract/agreement, the aspect of unjust enrichment cannot be verified and 

therefore the adjudicating authority has erred in holding that there is no unjust 

enrichment and has vehemently contended that refund of tax is grantable only 

when it is established that burden of tax has not been passed on to others as 

the Doctrine of Unjust Enrichment is a just and salutary doctrine. In this 
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regard, I find that the respondent have contended that since the contracts were 

including all taxes, they cannot charge service tax separately and that they have 

paid tax from own pocket. On perusal of the impugned order, I find that the 

adjudicating authority has relied upon the certificate dated 22.11.2016 issued 

by the Chartered Accountant Ranpura Desai & Co to hold that there is no 

unjust enrichment in the case. On perusal of the said certificate, following is 

found: 

"In this regard, it is stated and confirmed that the claimant has not passed on the 

incidence of the Service Tax upon Government or Local Authority or any other 

person and hence the requirement to rule out unjust enrichment to the claimant is 

fulfilled in respect of Service Tax paid on such services provided to Government or 

Local Authority". 

I find that, the language used in the said certificate of the C.A. nowhere 

mentions the basis on which the certificate is issued, viz., whether after 

examining financial records like balance sheet, audit report etc. or merely on 

the basis of say of the claimant. The C.A. has "Stated and confirmed" but on the 

basis of which document is not clear. I find that no reliance can be placed on 

such type of certificate and the adjudicating authority was required to call for 

and peruse the financial records of the claimant (respondent) to see whether the 

liability is created on the service recipient or not. I find that the adjudicating 

authority has not verified the aspect of unjust enrichment properly. Therefore, 

in my considered view, the aspect of unjust enrichment is required to be re-

examined thoroughly by the adjudicating authority. My above views are 

supported by the judgement of Hon. CESTAT in the case of M/s MADHUCON 

BINA PURl Versus COMMR. OF CUS. (PREVENTIVE), MUMBAT - 2015 (320) 

E.L.T. 458 (Tn. - Mumbai) wherein it is observed and held as under. 

"5. I have carefully gone through the records and considered the 

submissions made on behalf of the Revenue. The issue lies in a narrow 

compass on the aspect of unjust enrichment. The Assistant 

Commissioner, while sanctioning the refund, has not gone into the fact, 

whether incidence of duty, for which refund is sought for, has been 

passed on or otherwise. In my view, even if it is a case of refund of 

revenue deposit, test of unjust enrichment has to be passed on. The 

appellant during the proceedings before the Commissioner (Appeals) 

has submitted a Chartered Accountant's certificate, which was issued 

on the basis of books of account of the appellant, wherein it has been 

certified that the amount of refund is shown in the balance sheet as 

recoverable from the Government. However, despite this submission of 

the appellant, the Commissioner (Appeals) has rejected the claim of the 
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appellant on the ground that Chartered Accountant's certificate is not a 

conclusive evidence to prove that the incidence of duty has not been 

passed on. It is utter surprise that, f at all, the Commissioner (Appeals) 

is not satisfied with the Chartered Accountant's certificate, he should 

have called for other documents like balance sheet and other books of 

account to check the authenticity of the CA certificate, which he fai1ed to 

do so. It is a settled position of law that, if the amount for which refund 

is sought for, has not been booked as an expenditure in the profit and 

loss account and shown in the asset side of the balance sheet as 

receivable, it is sufficient evidence that the incidence of duty has not 

been passed on. 

6. In view of my above discussion, the appeal is allowed by way of 

remand to the Assistant Commissioner of Customs, Refund Cell, R&I, 

New Custom House, Ballard Estate, Mumbai-IH. Needless to say that 

the Assistant Commissioner shall verify the books of accounts/balance 

sheet of the appellant and on satisfaction that the amount of refund is 

shown as receivable, the refund shall be granted. It is also directed that 

the appellant shall be granted interest on the refund in accordance with 

law, if arise. The adjudication of refund matter shall be completed 

within a period of one month from the date of receipt of this order. 

10. In view of the facts and discussion herein above, I feel it appropriate that 

this issue of unjust enrichment needs to be re-examined in light of my above 

observation so as to ascertain whether or not the incidence of service Tax and 

interest, paid on such tax had been passed on by him to any other person or 

service receivers. Further, it is also essential to examine whether or not the 

respondent has charged the service tax and accordingly raised the liability to 

that extent on the service receivers in their books of accounts. Hence, the 

matter needs to be remanded back to Adjudicating Authority for deciding afresh 

the above issue in light of my above observation after giving an opportunity of 

hearing to the respondent. The respondent is also directed to put all the 

evidences before the Adjudicating Authority that may be asked for by the 

Adjudicating Authority when the matter is heard in remand proceedings in 

order to enable the Adjudicating Authority to decide the case afresh. These 

findings of mine are supported by the decision of the Hon'ble High Court of 

Gujarat in the Tax Appeal No.276/2014 in the case of Commissioner, Service 

Tax, Ahmedabad V/s Associated Hotels Ltd, reported at 20 15(37) STR 723 (Guj.) 

and also by the decision of the Hon'ble CESTAT, WZB Mumbai in case of 

I 1 r 
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Commissioner of Central Excise, Pune-I Vs. Sai Advantium Ltd and reported in 

2012 (27) STR 46 (Tn.— Mumbai). 

11. Further, it is the contention of the appellant that refund of the interest 

is not admissible as per of Section-102 of the Finance Act, 1994, in as much 

as sub-section (2) of Section-102 of the Finance Act, 1994, provides that 

"refund shall be made of all such Service Tax which has been collected ..."; that 

the refund of interest can only be allowed if the provisions of allowing refund 

clearly specifies of 'refund of interest', which is absent in Section 102 ibid; that, 

payment of interest by the respondent was due to not paying service tax in time 

and thus, it is by nature of penal action which is not covered under Section 102 

ibid. The respondent has submitted that liability of interest arises only if liability 

to pay tax is there. Since no service tax liability is there as per section 102, 

there cannot be any interest. Interest liability is under section 75 of the Finance 

Act, 1994 and it is clear that liability to pay interest cannot be delinked with 

liability to pay tax. Both are conjunctive and must go together. In this regard, I 

find that the impugned order is passed granting refund is in view of the 

provisions of Section 1 lB of the Central Excise Act, 1944 as made applicable to 

service tax matter under Section 83 of the Finance Act, 1994 read with Section 

102 of the Finance Act, 2016. The provisions of Section 11B ibid, which very 

categorically provides for refund of any service tax and interest, if any, paid on 

such duty/tax. Hence, refund of interest, paid on such service tax which are 

admissible for refund under the said Section 102 ibid, is also available under 

the said Section 102 ibid read with provisions of Section 1 lB of the Central 

Excise Act, 1944 as made applicable to service tax matter under Section 83 of 

the Finance Act, 1994, provided the refund of service tax itself is admissible 

under the said provisions. When the issue of admissibility refund of service tax 

in the present case on the issue of unjust enrichment is directed to be examined 

by the Adjudicating Authority for which case is remanded back, this issue of 

availability of interest may also be taken up in the remand proceedings by the 

Adjudicating Authority in light of my above observation. 

12. It is further contended by the appellant that the adjudicating authority 

has disallowed refund of Rs. 73,436/- with reason that it was not ascertainable 

as to whether the said credit on account of bank charges/commission has been 

utilized by the respondent or not. However, he has not provided any reason for 

ascertaining this amount from total amount of Cenvat credit disclosed by the 

respondent in their ST-3 returns for relevant period. The respondent have 

availed credit of Rs. 54,04,865/- and utilized credit of Rs. 34,60,925/-, however, 
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no bifurcation/details are disclosed. In absence of details he should have 

rejected refund of whole amount of Cenvat credit taken/utilized by the 

respondent. On the other hand, the respondent has contended that they have 

submitted undertaking from sub-contractors M/s. Anand Associate and M/s. J. 

K. Construction that if refund is granted to them, they have no objection. I have 

gone through the undertakings given by both the sub-contractors of the 

respondent. I find that M/s. Anand Associates had collected service tax of Rs. 

28,28,660/- from the respondent and M/s. J. K. Construction had collected 

service tax of Rs. 6,32,265/- from the respondent (total Rs. 34,60,925/-). The 

respondent had taken total credit of Rs. 34,60,925/- in their Cenvat credit 

account and utilized the same towards payment of service tax during the 

impugned period (01.04.2015 to 29.02.2016). In this regard I find that when 

service tax on services provided to government by way of construction etc. is 

exempted, the respondent is not eligible for taking and utilizing Cenvat credit as 

per Rule 6 of the Cenvat Credit Rules, 2004. I find that the adjudicating 

authority has deducted refund amount by Rs. 73,436/- on account of credit 

taken on bank charges/commission, perhaps by considering these input service 

credit as commonly utilised for taxable and exempted services (rule 6(3) of 

Cenvat Credit Rules, 2004). However, the adjudicating authority has not 

examined the aspect that when service tax on output service is exempted, 

whether an assessee can avail Cenvat credit or not. In my view, this condition 

was required to be satisfied. However, I find that the respondent have failed to 

follow this condition and therefore, refund as claimed is not admissible. Since 

the matter is being remanded back to the adjudicating authority on the issue of 

unjust enrichment, the adjudicating authority should also examine this issue of 

admissibility of credit when output service is exempted. 

13. In view of the facts and discussion herein foregoing paras, I set aside the 

impugned order in above terms and disposed off the appeal filed by the 

appellant by way of remand to adjudicating authority. 

(Gopi Nate 

Commissioner (Appeals) / 

Additional Director General (Audit) 

To, 

1. The Assistant Commissioner, CGST, Bhavnagar (Formely 'Service Tax 

Division, Bhavnagar-) 
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2. M/s. P. R. Patel & Co., Plot No. 400, Sheri No. 4, Vijaynagar, Bhavnagar. 

Copy to:- 

1. The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad. 

2. The Principal Commissioner/Commissioner, CGST, Bhavnagar 

3. The Commissioner (Appeals) Rajkot. 

The Assistant Commissioner (Systems), CGST, Bhavnagar. 

Guard File. 

6. P.A. File. 
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