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3] . JJ lI E,/olb-r.3.f. (ir.t.) ?,1ich ?li.?o.?oth ITT tJ  tht 31TfT 3T1f [. 

o(3/Ro?f rfU f, Y. slcs 3iq i1r *Ii1I 

311lIc I'1OII 1Ii cf,'(  1tilT 31PT ?SSI 41 UTT3, *1Zf 3cIc, ]ç.q, 3pT ?Sl?l? l-  URT 

Ict-d ¶zii dl4l 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director 

General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as 

Appellate Authority for the purpose of passing orders in respect of appeals filed under 

Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3N 31N'td/ 1.1cl-c1 .31Ictd/ I.cl.c1f li4'1i 3lIictci, 3c'-iI, 1c'-cl/ iic4, ii'*k / 'lI"1dl( 

/ iimiri irr? 1ICI w't-R1 31TT .111d: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar I Gandhidham 

ICbd'I & 1liil F a1I'H 1 1-ldl /Name & Address of the Appellants & Respondent 

1. M/s Heera Steel Industries, Plot No. 57/1-B,Bhavnagar-Rajkot Road, 

Khakhadiya, Sihor Dist : Bhavnagar 

2. Shri Surendra Pal, Partner, M/s Heera Steel Industries 

3. Shri Virsingh Bhadouriya, Prop., M/s. Radhe Steel, Bhavnagar. 

3TEr(3T[) E?TfM Gld -I1d 3LH1c4-d fflit I ilur 

3Tr cl c41c1F II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) 1)'-u 1e-ci ,'c-çi 3c'Il 1c'-4 i cIct' cl.i o- lI.fl1lcb,i. 0 i 3Tt, çk 

3l11 1944 c TU 35B 3Tlf'T tT t[ 3RT, 1994  1RT 

dT1 " 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cldllct,(UI 1e.IIchc1 1TIr * I-H fRT lc'h, o-çk 3cL1Ic1 fl i c1IctI 314c1 

 41 f'11 41o, 2, 31R J-j, o1, 1~c, c1 i1T4'I 'iIT f 

The special bench of Customs, Excise & Service 'I'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3L41cl-c-1 1.11).t-c, 1(a) tc1IQ T' 31'1'f14'r * 3T1TilT lW W111 3T't t11.ii lc'4i, tT 3c'llcl 1cc4i lc 

clIcb. 3ilcki o-jjq1uj  ('1-~)  c) qff rr 4)1~,ct,i, , 1c4 c1c1, I5'HIi') T1I 3TTITEIF 

,) 4) 31T1'I E1T)V / 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2" Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

08.05.2018 

3clk 1cb 

863tMlT 

of CEA, 1944 



(iii) 31ek It1cb,ui J1T 31t1t -cld 1 o-ç 3ctlI le-* (3T) 1.iiii1i, 2001, 

6 31[ 1*YT EA-3 q,' tfl C fT 'iIo1I 1Tt1 I 

chdl q,-f l  [1 IT1, li .ic'-lIC, ll c) cHidi ,dIIi cg)  d-lidl 3Th -  cidiNi dNl Id-l'iolt, 1I 5 

IRTI r 3T ciJ-i, 5 flsi -it 'if 50 1TI11 c-ict 3TRlT 50 I1T ,LlL 3Tfhi fr bT: 

1,000/- tr
,_

5,000/- tP 3fThT 10,000/- tf 5f iiThr i-ii  fr ci1r .-ici i c-irfr 

Icb 4T dIdIo1, N1d 3ilcii-I a-dIIc4UI cl TRJT I-l't "1 

Tt nc1 TW_c ¶IT TtlT IITt I 1l ci tF dlo1, 

lIil tlT 'EITr i fIr Ik1t ITZ1TttUT  lNi ft.TT I -tT9 3T 

(k-?. 3tf) frtr 3lTtf *c 1TT 500/- I( FF ThT ?lcc1i 3ji-JI ci(o1 lrJTr t 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Regitrar of branch of any nominated public sector bank of the place where the benc1 of any 
pommated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31eI i111l)uT 1JT 31Fr, 3)1PT, 1994 4l RT 86(1) 3TPFT cflcb.i. 

lic, 1994, 1Z1f  9(1) c1d S.T.-5 tfl '11d.l' l tf 3ff 

¶F 3f[f f 3Tt[ l iTZ çdc- cI (3 

lTI) 3fr 9JI td-I cbd-I l.!ch [1t TR, ii  c) d-Hd! Q4 3J d-jjd 3Th eldildil 

dIIi 'Jld-Ic1i, &'t-IV 5 ITZ TT 3F bd-1, 5 11T111 't.'-IV IT 50 IT1ff &'YL! dct 3TTT 50 yi 

3if ?t -ir: 1,000/- tr,_5,000/- tFl amr 10,000/- rll r 11 i -Ii lc-ct-' c11 if1 

.,- cido-I cI 1-fIThT 1c T dIdic-i, 4IIId 314)c 1TZ1T1iFP1 cl lNsfl - 

c-ni-i ii r  i' u ir nr nv I 

rtF T Td1°1, i i iT rrfv i ic1 lcdl TrflhIxEFoT c 

31T (-è 3th) ¶v 3r-- nt 500/- r cia-n M1I 1T I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1] of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shaii be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.50Q0/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

tr 31 frzPT, 1994 c)1 PTr 86 41 3tr4Tu3?t (2) Vc (2A) 3T1f  41i d141 3r, lc1Icb'. 

iciic, 1994, 1RU 9(2) Vci 9(2A) dc1 ThT 14 S.T.-7 c  51t dli tE 3[k FR 

3-IN'td, 3c4I IF 311ilT 3lld4ctd (3ftlif), o-d.l ic4k fc ru trr1lr 3-lTT 4:l 

çdc1 c  (3f l  ITf Iltic-! EiTfv) 3 3-INctd TT 31N -d 31FIT icl-c-I, 

cba-cliI 3c- 4I lccl- / , lcItc4., c 31-11c'N c-dtdfll1clUI cb) 3Trf c i& 1r ~el c4I 3TT c1 

dcj ft / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

lid-Ij Jç -c i, hcç cYI, c-cfi iZ c1I i-liell iillciui () T1 3Plifr d-IId-ic"l 

jrYiC, T35V4 3fl[,5frcl ¶cc 311W, 19944) 1TT83 

3j9ñ[ 'lciic -) ä11 ciidl c  di , 'l1 31TT P 314c4 iAilhhUI 31'lif 1IdI 3cL4ic, 

lc-ci,/lc1i o'-IN 10 ci1rIr (10%), oist jdi tTif 1J-Ic11 l(IiId , if 1d-II, id-ic1I 

1Icii ld , llT did ci fli?if 'l IV, iPl1f 1 3tlI i1 d-Ii 1 iii T11 31ftT .ci 

. 1IV 3TI1TI 

o-clid1 thc9k ]-cb i lIclicI( 3fff "d-IIdi f1I diV [5" fd-ci rrfi 

(i) 1TT 11 3TT f 

(ii) cj 3ff[ c)  cli dIi,  dicid 

(iii) -rac. 5P11 lldldiicic4l 1ZPT 6 3TPlT ?i 

- i -1TT ifJ1T 1cc1ldI (2) 311l1PTT 2014 3fl Lç1 

ilciil .-J ci flfl[ [f 3Jff lc 311 [ ch) cud! TI TI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 

ati appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) RT  9 trrtTUr 3rr: 
Revision app1iation to Government of  India: 

1 3TlT H T1Ur I1l4I i-i) , r i-'1IC lc1i 3111PT 1994 4 11T1 
35EE dcl1 3ifr 3T 1RT ik, tTfTtTF 31TT 1r I11 I-c1 

Ief, 5r c J-1Id, o1 I~,cul-1100O1, c  1T ,jlloff T1VI / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application unit, Ministry of Finance, Department of Revenue, 4th Floor Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

'J-iic'i ofq,.4I1 '-jI , ii oj l,,-j 'Hk'l ¶1If? chIIOI {Tt dI -kdId-Io1 
tTT T flF 31r c1iI4Io 1T FT di -I5k d RdI,Ho1 i 1T 1FE 

1T d16 t lT §TR°T I -cf,(O 1TT, ¶* 'tl Iol T R d) R1f ci cIi-I ci 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) ¶ ff c-çj cbt.t) ,J-flç' t I 

3c'-ll Id 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) ZI1 cL1I4 Jç fl[ fln 1[ ff ?Jj[   f[ ff dI / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

fF jrkIIC, 3ç Icl lt' djdIc1 fv ft   3l1tzir i 

dc1 -flo-4 c  dJ 3fl 1 31Tf ?t 31Ncf - "(31t1f) c,cij 1rr 3Tl1r[ (r 2), 
1998 41 ITU 109 4H.t flizjr 41 d,  cjI)1 3J *IJ11  t  tflft{ d1 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the 1-'inance (No.2) 
Act, 1998. 

44c1 31T 41 ',iIii 1 .ft1s.II EA-8 , 5Il c11 o-cl 3r'-lI,c1 le'1i (3if) Iiicic4l, 
2001, lf 9 , i .3nr +ilIuI 3 -Ii i?iWT 41 ii 

3ctd 311-a?J;r TRT -ic' 3:ITf 3[tf 311f 4) .cdci 4 1Tt i1TfVI 1TT l ockI 

ic4ld, lcb 3T1Tf, 144 c11 4TT 35-SE dtct  1*1 ]c'4 4;i 31Q.Id1I TR1 cit  t1f 

TR-6 çjd  c) 5IT 'EIT1tTI / 
The above application shall be made in duplicate in Form No. EA-8 as specified uhder Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE 01 CEA, 1944, under 
Major Head of Account. 

tt9T 31T II1 I1IId fftr fF 41 a1L1d) 4 '€rrf I 

.cjdoi ii 1T tJ T[ 3Tt ctdi fl 'T1 200/- dIdIci f1T olW 3t-  Zt1 dci 

tJc
' ..r'L1IC t iit 1000 / dIdIc- 1rir  I 

The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

zif  31Tf t     31Tfr iFf flTT t ccb Ji 3UAf I1T 1b RTTT, 3ctd 

cdl fT ,jflfl i1
___

4'l RT fflT ff1ft 34lf 

ilcui cl-,'I lcb 31t[ ZIT FtZ 'b'l l.ci 3Thf 1ztr jii I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be ,aid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant i ribunal or 
the one application to the Central (xovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

l cct 3Tl1Tf, 1975, 31ci+ltl-I 3T9lR d-1c1 3If t 1QI1[ 3ilf cl 

crfr 'i 1r*r 6.50 r 1NIc.1 lcct' U 9T IT1tTI / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 

the Court Fee Act,1975, as amended. 

(F) Th-ii le.cl, c-çli jcilc 1 lc1Icb& i'4lc Thlf1IlF 0T (r f1l) __1ilc1e?l, 1982 

1 3Tf r1TT d-IIJ-leil *i i1IC1 ci' clIcI 1tT 41 34 1't t1Ici 31lct[d 1IT 'lldl I / 
Attention is also invited to the rules covering these and other related matters con4ained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

5tt 31'-l)e'IN i 3Tf c,lSc'1 ci' -iiIllci cdILlc%, fi'-i 3{ cicIlcicid-i T?TTrfr r 

¶1~1RT cl1I www.cbec.gov.in  cb I1If f1 I / . 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reter to the Departmental weOsite www.cbec.go.v.m 

(iv)  

(v)  

(vi)  

(D)  

(E)  

(0) 
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ORDER IN APPEAL 

M/s. Heera Steel Industries, 57/1-B, Bhavnagar-Rajkot Road, Khakhadiya, Sihor, 

Dist. Bhavnagar (hereinafter referred to as "the appellant-i ") having Central Excise 

Registration No. AACFH375OLXMOO1 as manufacturer of excisable goods falling under 

Chapter 72 of the First Schedule of Central Excise Tariff Act, 1985 and availing CENVAT 

Credit facility under CEN VAT Credit Rules, 2004 (hereinafter referred to as "CCR, 2004"), 

has filed this appeal against the 010 No. 80/Excise/Demand/2016-17 dated 31.03.2017 

(hereinafter referred to as "the impugned order") passed by the Assistant 

Commissioner, Central Excise City Division, Bhavnagar (hereinafter referred to as "the 

adjudicating authority"). 

2. Briefly stated, the facts are that on the basis of intelligence of Anti-Evasion 

Section of Bhavnagar Commissionerate, an investigation was launched with regard to 

large scale evasion of duty carried out by the re-rolling units with the help of active help 

and support of brokers. As per the intelligence, Shri Yogesh Ramnikial Sanghvi and Shri 

Virsingh Bhadouriya (hereinafter referred to as "the appellant-3") were the major 

brokers of the MS Rdund/TMT Bars,etc., involved in the large scale clandestine removal 

of excisable goods to facilitate the Furnace Units and Re-rolling Mills. Shri Surendra Pal, 

Partner of the appellant-i (hereinafter referred to as "the appellant-4") was also 

actively involved in the above illicit clandestine removals of dutiable goods. A Show 

Cause Notice dated 29.02.2016 was issued to the appellants alleging that as per the 

seized documents such as Note books and diaries from the various places of the 

appellants, the appellant-i had cleared excisable goods worth Rs.21,61,513/-

manufactured in their factory without payment of Central Excise Duty of Rs.2,50,473/-

on such clearances with intention to evade duty contravening provisions of Section 3 of 

the Central Excise Act, 1944 (hereinafter referred to as "the Act") read with Rules 4 / 8, 

Rule 6, 10 and 11 of the Central Excise Rules, 2002. The appellant-i was demanded 

applicable interest under Section 11 AA of the Act on the above duty amount and also 

imposed penalty under Section ii AC of the Act read with Rule 25 of the Central Excise 

Rules, 2002. Penalty under Sub-Rule-i of Rule 26 of the Central Excise Rules, 2002 was 

also proposed on Shri Yogesh Sanghvai along with the appellant-3 and appellant-4 for 

their acts of omissions and commissions in the instant case. 

3. This Notice was adjudicated vide 010 No. 80/Excise/Demand/2016-17 dated 

31.03.2017 by the Assistant Commissioner, Central Excise City Division Bhavnagar 

wherein the adjudicating authority adjudged that the appellant-i had clandestinely 

removed goods valued at Rs.21,61,513/- involving Central Excise duty amount of 

Rs.2,50,473/- with the active help of appellant-3 and appellant-4 along with ShriYogesh 

Sanghvi, a broker. The impugned order confirmed the demand of Rs.2,50,473/- ordering 

the same to be recovered from appellant-i under Section 11A(4) of the Act with an 

order to recover interest at applicable rates on the above amount under Section ii AA 

of the Act and imposed an equal penalty under Section 11 AC of the Act read with Rule 

25 of the Central Excise Rules, 2002. Penalties of Rs.100,000/- each on the appellant-3 

and gppellant-4 as well as Shri Yogesh Sanghvi were also imposed under the provisions 

of Rule 26(1) of the Central Excise Rules. 2002. 

4. Feeling aggrieved, the appellants filed this Appeal on the following grounds:- 

• That order has failed to respect the settled case laws as cited in their defence 

reply. 

• That the allegation has been made relying on the basis of private records / 

notebooks of the brokers which are not 'authentic documents'. No direct 

material evidences such as Central Excise Records, Weighment slips and 

consumption of electric power, use of menpower, etc. have been placed. 

Means of Transport used (vehicle registration nujnbers) have not been found in 

the seized private recq 
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• That the relied upon documents have been provided in form of a CD and not in 

Hard Copies. The private records/note books are not made available for 

defending the case. 

• That the Order has been passed only on the basis of third party evidences as the 

appellant has not received relied upon documents i.e. seized private records, 

etc. hence the appellant could not request to cross examine the witnesses. 

• That the charge of Clandestine removal has been framed without recording 

statements of the driver / owner of the vehicles by which the goods were 

removed. 

• That the order fails to establish the procurement. of raw materials illicitly / 

manufacture of goods clandestinely. 

• That the case has been made out on the basis of assumption and presumptions 

without establishing that the coding name 'Heera" mentioned in the seized 

private diaries was pertaining to the appellant as deciphered by the broker. 

• That the money flow back of Rs.21,61,513/- has not been placed on record to for 

charging illicit removal and the case does not have any corroborative 

evidences. Further the inquiry has not been extended to the buyers/purchasers 

and that there are no records regarding payment of freight charges. 

• That the confessional statement of Shri Surendra Pal, Partner (appellant-4) 

cannot be the lone evidence against the case. No other persons in their 

statements have stated that the partner is involved illicit removal of excisable 

goods. The appellant-4 only perused the Panchnama, Statements of -other 

persons, worksheet of calculation of excise duty on the basis of seized private 

note books of the brokers but the perusal of the same is not direct material 

evidence unless supported by corroborative documents. 

• The Appellant relied upon various Case Laws in support of their claim to set aside 

the impugned order as detailed below. 

- Om Alluminium Pvt Ltd. V/s CCE Vadodara - {2014 (311 )-ELT 354- Tri.Ahd. } 

readwith case law of M/s Adani Enterprise Ltd. V/s the UOl {2015 (324)-ELT 461-

HC Mad. } 

- M/s Bajrang Castings Pvt. Ltd., Shri Amit Bhasin V/s CCE & ST. Ahmedabad-ll - 

{CESTAT Ahmedabad Order No.A/1 1033-11034/2015 dated 1 7.07.201 5} 

- TGL Poshak Corp. V/s CCE Hyderabad {2002 (140) ELT 181 (Tri.Che). 

5. The appeals were filed before the Commissioner (Appeals), Rajkot. The 

undersigned has been nominated as Commissioner (Appeals) / Appellate Authority as 

regards to the case of appellants vide Board's Order No. 05/2017-Service Tax dated 

16.11.2017 issued,by the Under Secretary (Service Tax), G.O.l, M.O.F, Deptt of Revenue, 

CBEC, Service Tax Wing on the basis of Board's Circular No. 208/6/20 1 7-Service Tax 

dated 17.10.2017. 

6. Personal hearing was held on 28.03.2018. The representative of appellants-i and 

4 appeared for the PH and reiterated the submissions made earlier. The representative 

of appellant 3 didn't appear for PH inspite of having given three chances to do so. 

7. I have carefully gone through the facts of case, the grounds mentioned in the 

appeal and the submissions made by the appellants. The question to be decided in 

these appeals that whether the appellant-i is liable to pay the Central Excise Duty 

along with interest and penalty and whether the appellants 3 and 4 are liable for 

imposition of penalties as ordered vide the impugned order or otherwise. 

8. During the investigation of the case against appellant-i, as cited in Para 3.3.2 

and Para 4 (iii) of the impugned order, I find that as a part of preliminary scrutiny of the 

Sales Report / Register of excisable goods for the period from 2011-12 and 2012-13, no 

invoice or sales bill were issued by the appellant-i for the goods mentioned in the 

entries of the seized records which shows that the goods have been removed 

clandestinely without payment of duty aç v4thout issue9f-inoice. The same was 
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verified by appellant-4, partner of appellant-i, as described in Para 3.3.3 of the 

impugned order, who confessed in his statement that the goods were sold to brokers 

Shri Yogesh Sanghvi and appellant-3 whose seized records clearly reflected that such 

entries were in respect of the goods sold without duty payment and without issue of 

invoices. The appellant-4 also confessed that the payment for the said goods was 

received in cash. Hence I observe that a co-relation was established during the 

investigation between entries in the seized records for the subject goods purchased by 

the brokers and the goods clandestinely removed. 

9. As per the statements of the brokers of the appellant-i, Shri Virsingh Bhadouriya 

(appellant-3) has confessed of having purchased goods from the appellant-i without 

cover of invoice and without payment of duty and had dispatched the same to his 

customers (Para 4(ix) of the impugned order). The documents seized from his office 

premises including financial transactions corroborated the same. As regards to Shri 

Yogesh Shangvi, broker, he has not confessed to have purchased the goods from 

appellant-i but since the appellant-i has confessed of having sold goods to him which 

were co-related with the entries in the documents seized from his residence in his own 

handwritings corroborated that he had purchased the goods in question from 

appellant-i without cover of invoice and without payment of duty. Thus it is proved that 

the brokers intentionally made these transactions to evade the payment of Central 

Excise Duty and were a part of the syndicate for such evasion. 

10. I also find that once the goods are shown in the purchasers records, there is no 

need for verification of any weighment slips, transportation details, statements of 

drivers, freight receipts, etc. As regards to the records of the brokers considered as 3rd 

party evidence, I find that illicit removal is substantiated from the records of the 

appellant-i hence, the question of relying upon the 3rd  party evidence does not arise. 

ii. As regards to the case laws cited by the appellants, I agree to the adjudicating 

authority that the same are not applicable as described at Para 8.19 and 8.20 of the 

impugned order. I also agree to the adjudicating authority's citation of case laws as 

described at Para 8.i8 of the impugned order substantiating issuance of the relied 

upon documents to the appellants in soft form in a CD. While deciding this appeal, I rely 

on the following case laws in support of my findings. 

a. Collector of Customs, Madras and Others Vs. D. Bhoormull 

(i983(13)ELTi546(SC)) - The apex court in this case has observed that 

"Smuggling is clandestine conveying of goods to avoid legal duties. Secrecy 

and stealth being its covering guards, it is impossible for the Preventive  

Department to unravel ever,' link of the process.  Many facts relating to this illicit 

business remain in special or peculiar knowledge of the person concerned in 

it the presumption of innocence is, no doubt, presumptio juris : but every 

days's practice shows that it may be successfully encountered by the 

presumption of guilt  

b. M/s Gulabchand Silk Mills Pvt. Ltd. Vs. CCE Hyderabad-Il (2005(84)ELT 

263(Tri.Bang.)) held that -"  In any type of clandestine activity, the persons 

try their best not to leave any evidence. We cannot expect persons indulging in 

clandestine clearance to faithfully put the details of all such clearances in some  

register and append their siqnature, This is never done. Hence, clandestine 

activity at best can be established only by circumstantial evidence. It should 

also be borne in mind that it will be humanly impossible to establish every link in 

the chain of clandestine activity...." 

c. Manual Bhanabhai Patel Vs. The UOI (1992(60)ELT 99(HC Guj.)) has observed 

that -  when there is no direct evidence, from the circumstantial evidence 
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a reasonable and probable inference can be drawn from the facts which may 

emerge on the record". 

12. As far as such anti-evasion cases of clandestine removals, as in the instant case 

are concerned, I find that the investigation is left with a minimal chance of obtaining 

documentary proof in the books of accounts or in any other statutory records with 

regard to such illicit activities. Hence the investigation is left with no option but to rely on 

private diaries, notes and such records as long as they clearly establish the particular 

links to the transactions in the case which have to be considered as corroborative 

evidences. Assuming that such investigation on the basis of intelligence was not 

pursued; such illicit activity could not have come to the notice, resulting in loss of 

revenue. 

13. In view of the foregoing discussion, I confirm the demand and recovery of Rs. 

Rs.2,50,473/- from the appellant-i under Section 11 A(4) of the Act along with recovery 

of interest on the above amount under Section 1 1AA of the Act and an equal penalty 

under Section ii AC of the Act read with Rule 25 of the Central Excise Rules, 2002. I also 

find the appellant-3 and appellant-4 of having actively participated in the illicit activity. 

Hence, I also confirm penalties of Rs.1,00,000/- each on them under the provisions of 

Rule 26(1) of the Central Excise Rules, 2002. As regards to penalty imposed on Shri 

Yogesh Sanghvi, broker, I do not interfere in the matter as appeal filed by him, if any, 

has not come up for decision to the undersigned. 

14. Accordingly, the 010 is upheld to the above extent and the Appeals filed by M/s 

Heera Steel Industries (appellant-I), Shri Virsingh Bhadouriya (appellant-3) and Shri 

Surendra Pal (Appellant-4) are hereby disposed off. 
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