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3Tfr1T .-HI 1TTEF lti.lo.Rol 1T1 t1 * 31 3iT[ F. 

oc/oi-1 laollcb l.l.R°th 311'1-ftJI t, T. 1, 3PR ii?,i c1,Ic1I 

31f -1cd6Ik, ftflI-  Ttli cb') lcr 3T1lR1JR 1,SI? c1 UR[3, 1Z1 3ct1lc 31lRT ISI? 4i TT 

f.c-çl fT dIl 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.2 17 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director 

General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as 

Appellate Authority for the purpose of passing orders in respect of appeals flied under 

Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994, 

T 3-1tR 31I.1cl-d/ 4Icd 31IIc4-d/ ILl'1-d/ -ltl1c41 31Rlc1-cl, -ç 3c- BC, 1c'#/ lIli, Il)c / lIH1dI( 

/ 1TthTh TU 34.[Itd 51TtJ-Ic'1 311f 'Et .i1lci: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar I Gandhidham 

f c1ctc1 & iil f oli-1 t9T /Name & Address of the Appellants & Respondent 

M/s Kirit Traders, 2/3/36/37, Industrial Area,Amreli 365 601,, 

i 31Tr(3T t c1 fd- j1d dII .itd TtiFth / H1UT 

3Tt1rr k' 1cbdI II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

+)) -ii 1c4 ,ockI ,c'-1Ic, Icc*, c1 clIc4, ç 0-4 11f 3Ttf, a-ç'k 

1944 4 tim 35B 3Td fr 3Jif, 1994 41 tim 

1 1/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

4fcu1 9r4Ictrn1 [1Ur ITI -ilH +d-H le-cb, tZf 3cLllCo1 1e-ch k'l 1Icb4, 31Lllc1 

TrntTur 41 4t, 2, 31R. f, 4ai?t ITt 1/ 

The special bench of Customs, Excise & Service 'f'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 1')c-c-t It-icl 1(a) t IcllV 3Tfr 3fl1ThT tW 1't 31t11/f HI 1c.cb, 1fiT ic4IC, 1c'-'b 11 

Icb. 314c"ll o-l1i1I.Ui (S1'-è.) l Tt'tr[ ttZr 1~ctI, , c,1c?k dcl, I-IIc' IIT 3lF1T1 

ii- ooF c n'r rr1i 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 

(i) 

3c'4tc TI 

863t* 

of CEA, 1944 



(iii) 3T11T o-1l-lIIUI HT 3Tt'1 -dd fV o-c 3c'1I, ]c4 (3T1) f.i'-iicic), 2001, 

fr 6 31H 1ir EA-3 d jflo TfV I 

'li'H 1.cb i1t I 3c-YI, lc 4  ,-fld fl.Jj c) d-UdI 3fr çjdI  dI[ Io1I, IL 5 

in zrr 3Tr  5 IT v zrr 50 rr iv cict 3TTI 50 1T  3T1I 

1,000/- l,_5,000/- r1 3TTT 10,000 / - tl 1 llrfr flRT cf) i1 1c1 Jol clil. I 1-IIftT 

dld'i, Id 31c ITITtT 41 icn j- 1l1 

 5ITt i(bci TT 1T IT9T '€ITfPV I  t ldk1lo-1, 

4 TT rrtr  1Tf 31c o-l-I1uI c lftcll fI I FTT 31f 

(-?. 34i) fv 3Tt[ 5QQ/ V r cfl Tt 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
.Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee  of Rs. 500/-. 
3i) ThTtfTEFV1 1 31'ThF, tr 31 rz1JT, 1994. cli) tITU 86(1) 3f 

1ld-lcHc1), 1994, 14PT 9(1) cld 14IF1r 1Y S.T.-5 4 zllf 4 c) 3ff idfl tT -  3Hi 

f 3ffr 1l 3ltfrff 4  2T , 3r ff7 TR 4 q  (394 4 -1çj 

Mr n1v) 3Th r# 4 4 cliJ-  L!cli cil7 lTT, i1I h1Icb 4 d-fld c) J-fldl 3 cdI!4I 

dI! aido1I, Y1! 5 IT 1T 3fr4 'liH, 5 lTg IV Zff  50 ITlIf '-li dcb 31Tff1 50 1iff 1"-l1 4 
fr cit: 1,000/- tr,_5,000/- 'Tt 3fTEIT 10,000/- q4 r 1i4tr i -n R-cb c 

+icoi cI 1ft1r ri   31t41r lIcuj 4 iiin 

1I'H 4 I1 *O11i eci 3l1t fllid *El W cRI fFiIT ,iI1l II1V I 

1'F?J cj dIc-lI1, c 3-1 TP.T 4 t9T ETfçQ  11jIçj 3-j4)ç o-cU 41 TI  fTT I 
ir 31TT (-?. 3th) fv 3TTrttit 1u 500/- v & IIIftt  rrr  ctff 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'll be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fFFIT 311PT, 1994 cf) TRT 86 c)  3Y-lRF3 (2)  (2A) 31lMT c  4 i4r 31thf, ii 

ciic1, 1994, ¶zrr 9(2) i  9(2A) dd AY4 S.T.-7# 41 3ff 11b1l ffff 3lT rr 

31Iilctd, iocl .3ctlIc, Ti 3T1lT 31k1'*d (3T1f), 4oç[ 3c'1I, 1'-4i ckI TfT 3flT c1 iTii 

dol ch (3T# 4 1ci I1 U'i-1i1i]ci 'tlTfV) 3T 3IIIctd TU -lIi 31Vlcl-d 3ff 3Lk4cIç1, 

T/ clIcff, cb) -1Ick ii1ctui ct,) 3TR4  ZFr4 ffT 1T ?,) I!CI 3fff c) 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

1)o'-ii cfi, ia-ç 3cIC, t2ff )cflc lc jqu (4f) I1 31 iRTl4 4 lio-c 

c lJci. fI 3li)1zTf 1944 c1) ThT 35i!qi 3fT, 3fr cf1 fcc))  31 fffif, 1994 d) fIRI 83 

r#ir )clIc cii) §1 edI c{) dI , ¶'H 31T Ptt 4)ct 1 c1, fUl 4 3T4)F IJ- cL4V 

ci 10 ffffrT (10%), ici -Udl tcI 'ii'-(!o-lI IcIII~i , ZIT i -l!, ici fl1 

¶c1d f dçjj  flT  fftTf f  P111 3111±ff 3TRT fl 3114 Tt 3P1fI ?4 11T  

V431IrI 

3c-4V., ilccb ic1 1Ic4i1 3fl14lT "ffT 1ff dR! l" 4 J-1 fff 

(i) RI113#ff 

(ii) 1)o1k 3PRT c  ç4)  

(iii) loi'k. 3PRT 1j-ucic) 14zrr 6 3119411 ?. chd1 

1T ¶flTT 1T1F 31 T'rII ci;l 31111 11 

For ap appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 1TT *i t1fUai1Jr 31TT: 
Revision application to Government of  India: 

3Tf cf1 tftJT I1ci- olId 'H9e1) , It?f 3i-t-HC, ]ç4i 3T1tTr 1994 c 1flT 
35EE fPT Hdcb 3TFi 3T1T 1RT -lcl,k, T9TUT 31Tf flT dIe1'1, iH-cl 

1w, th rr r, rrr, 1~-i i000i, c yiIoll 1vi / 
A revision application lies to the Under Secretary to the Government of India Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor Jeevan Deep 
Building, Parliament Street, New Delhi-i 10001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

T1 d-llc'l oi4iIo1 4-IIJ1cl , jli o1ctHIo1 13 1Iei ct 1t ,Ijal TJ{ dft l.jjdI-frf 

tir ii ¶1 3WT c4Ilcl Zff f  fl3cb ff d iw-'i rr, r 1I1 
1TT d, Zff j-cU 'tTf, 1* bI4i1Io) 1T dft l 'Hiel ocIo! 

J-ft-ll fII 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

jçt4 (:) i-iiJ k 13 Zff tir ch 1kd c 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) , 5ç-yjr ct, Idldjd ftffriI HI'1 )lici tTTdkfl I/ 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

3clIc1 lb @-IdIdI1 3ft 5  311tZT I f1 fffiu 
tTEitlTfr dd HIo1 cl dI 31lf +) 31TT 5ft 31klcId ''(3{t1lif) ctcii'U fiir 3T1rzrr 2), 

1998 c1) 1TT 109 1lI ¶tZTIT 41  dlTh 3TTiIT 1I11l tj 74[ qft fp  ;iI 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

i'('1cti1 3T1ET 4i t I1 1sII EA-8 , c) açk icHlcl'l fF (3T14f) ¶-iJ1Ic1e, 

1d 31T I1T1 -lc'1 31T1 31'l"R[ 3]TT c t iT1i1I Ttfl ffT 't 

ic'lI 1c 3IT, 144 41 JT{T 35-EE cici i[fr 1cb c1 3Ild1) çj  t 

TR-6 4' 1t ie  c11 5ur-?r nvi / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Iixcise (Appeal) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompamed by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE 01 CEA, 1944, under 
Major Head of Account. 

rIJUT 31TT TI ¶-01Id 4ftT  t 31Ckld) c 

I 1c'Ic1 t.!'li eIIsJ Zff 3lT  fr It[ 200/- dIdIo1 Zf{ "iIL 3 Zt)  

ff (Jc,  1T Fttt r'-lI,I ft FTIt 1000 -I cbl ldI1 fZff j1IL I 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Fs. 1000/- where the amount involved is more than 
Rupees One Lac. 

.i1? 4.-I 311t c4i  J  311ft t [ITT ?t !,1c- ct 9e1 31Tt 1tQ 1cIi if dIc1Io1, 3t1td 

fr iiit th1I 1 l T Z1I1t 3lLMk 

o4I1cb.JI cb'l i4i 3{lT ZIT .H,&cj,I cli'l '.4i 31TT fZJT lIdl I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be pai.d in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or 
the one a_pplication to the Central (x0vt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

z%Tfpflfr o-1IIc'i Icct, 3T1ZPf, 1975, 3iolt-))-I 3TR!T -IeI 31Tf F11 311[ c) 

t 1r*fr 6.50 91 o-i I el ci I f1T PT1V I / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalibear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ot 
the Court Fee Act, 1975, as amended. 

(F) -1li ]ç-c4,, pa-çI 3c'-Uc 1c-ct 1..ci IIcb4. 31))c1 tTZtlflliFP1T ([Z 11fl)_1l-Hcte, 1982 i1 

311 E[iI1ITI J-IIHel'l c II1Id ciIcl 1II'-I) cl 3ft 41 AlIo1 31Icbd flF?TI ik1i / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

3zt1 311lcl II1lcb11 c  31tl[ Iel 11lcI ccb, -dd 3T iITffT TI1 fv, 

31TlTt T1Zt atic www.cbec.gov.in & ITEFt / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental website www.cbec.govJfl 

(iv)  

(v)  

(D)  

(E)  

(G) 
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ORDER N APPEAL 

The Principal Commissioner, Central Excise and Service Tax Bhavnagar 

(hereinafter referred to as "the appellant") has filed this appeal against the 010 

No. R/75/2016 dated 06.01.2017 passed by the Assistant Commissioner, Service 

Tax Division, Bhavnagar (hereinafter referred to as "the adjudicating authority") 

in case of M/s Kirit Traders, 2/3/36/37, Industrial Area, Amreli 365601, Gujarat 

(hereinafter referred to as "the claimant"). 

2. Briefly stated, the facts are that M/s Kirit Traders, 2/3/36/37, Industrial Area, 

Amreli holding Service Tax Registration No. AAGKF6O94ESEOO1, engaged in 

providing C&F Services, THC & Port Services, CHA Services etc. had filed a 

refund claim of Rs.15,91,060/- on 04.10.2016 for the period from Oct.-15 to Dec.-

15 for Service Tax paid for services received for export of Groundnut Kernels. The 

refund claim was scrutinized by the Service Tax Division, Bhavnagar and was 

found to be lacking in documents and certain other technical queries as per the 

verification conducted by the concerned Range Superintendent. Accordingly, 

a query letter dated 08.11.2016 was issued to the claimant asking for 

clarifications as detailed below. 

a. The BRCs for shipping bills was not submitted for any shipping bills. 

b. The amount mentioned in bank advices and commercial invoices was not 

co-relating. 

c. The name of the CHA mentioned in the shipping bills and the one who 

provided CHA services and issued invoices were different. 

d. The invoices of Mundra CFS Pvt. Ltd. were not certified by the service 

provider. 

e. The invoices of PA Sea Impex did not bear stamp of the service provider. 

f. The proofs of payment to service providers were not submitted. 

3. This said Notice was adjudicated vide 010 No. R/75/2016 dated 

06.01 .201 7 by the Assistant Commissioner, Service Tax Division, Bhavnagar, 

wherein the Adjudicating Authority has sanctioned refund of Rs.15,49,680/-, 

eligible to the claimant under provision of Section 11 B of the Central Excise Act, 

1944 as amended, made applicable to Service tax under Section 83 of the 

Finance Act, 1994 and rejected the refund amount of Rs.41,380/- as inadmissible 

to the claimant, as certain shipping bills had different names of CHA mentioned 

thereon and actual service was provided by a different service provider who 

was not an authorised CHA. 

4. The Department has filed this Appeal on the following grounds against the 

impugned order. 

• that the refund claimed has been filed with self certified computer 

generated invoices which does not fulfil the conditions of the Notification 

No. 41/2012-ST dated 29.06.2012 wherein it is prescribed at clause 3(h) 

that the original invoices are required to be filed by the claimant. 

• That the service providers have issued computer generated invoices 

which are not signed by anybody. It is erred in considering these invoices 

as valid as per condition 3(h)A and B vide Notification No. 41/2012-ST 

dated 29 .06.201 2 

• that in terms of the Notification No. 41/2012-ST dated 29.06.2012, the 

refund is admissible in case specified servjces have been received from 
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export of final products with original copy of Export Invoice, Shipping Bills, 

Bill of Lading as proof of Export, Original invoices raised by service 

providers duty certified. In absence of original invoices and the necessary 

certificate by the specified person the refund is not admissible. 

5. The appeal was filed before the Commissioner (Appeals), Rajkot. The 

undersigned has been nominated as Commissioner (Appeals) / Appellate 

Authority as regards to the case of appellant vide Board's Order No. 05/2017-

Service Tax dated 1 6.11 .2017 issued by the Under Secretary (Service Tax), G.O.l, 

M.O.F, Deptt of Revenue, CBEC, Service Tax Wing on the basis of Board's 

Circular No. 208/6/2017-Service Tax dated 17.10.2017. 

6. Personal hearing was granted to the claimant thrice but none appeared 

for Personal Hearing. However, the claimant submitted written submissions on 

26.03.20 18. 

7. I have carefully gone through the facts of case, the grounds mentioned in 

the departmental appeal and the submissions made by the claimant. The 

question to be decided in the appeal is whether the refund amounting to Rs. 

15,49,680/- sanctioned under provision of Section 11 B of the Central Excise Act, 

1944 as amended, made applicable to Service tax under Section 83 of the 

Finance Act, 1994 vide the impugned order is admissible to the claimant or 

otherwise. 

8. I find that the refund claim was verified by the concerned Range officer 

with regard to the genuineness of the claim and relied upon documents and 

the same was found to be in order. 

9. As regards to the query wise justification submitted by the claimant and 

findings of the adjudicating authority, as summarized at Para 09 to 25 of the 

impugned order, I find that the claimant has submitted all bank advices instead 

of BRCs, a revised calculation sheet by which the amount in bank advices and 

commercial invoices co-relate. The refund claim for the concerned shipping bills 

carrying different CHA's name and actual services being provided by an 

unauthorised service provider have been duly rejected. The adjudicating 

authority has further contended that the Mundra CFS computer generated 

invoices are admissible and the invoices of PA Sea lmpex, without stamp are 

original invoices co-relating with the ledger accounts of the claimant. I agree to 

the above and find that the queries have been settled. 

10. I find that the case law in respect of M/s Asarwa Mills Vs. CCE and 

Customs, Ahmedabad-1 (2004(176) ELT-515 (Tri.Mumbai) cited by the claimant in 

their submissions is applicable in the instant case, wherein in it is adjudged that 

the Credit taken on the basis of Computer generated invoices is allowed. 

Hence, when the credit can be allowed on the strength of computer generated 

invoices, refund can be treated likewise and sanctioned. 

11. The claimant has enclosed a Certificate stating the details with regard to 

payment of the service tax in the Govt. account as claimed for refund, and, 

that such amount has not been passed on to the customers or any other person, 

etc. while submitting their written submissions. The fact that when the Service tax 

is charged by the service provider and has been paid by the exporter which has 

been eventually deposited in the Govt. Exchequer, substantive conditions are 

considered to be fulfilled and the intended benefit of refund cannot be denied 

to the beneficiaries. 
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12. find that the purpose of the Government to refund Service tax while 

issuing Notifications is to mitigate the burden of tax and to promote exports to 

making domestic goods compatible in the international market. Technical or 

procedural issues as they may come, have to be viewed leniently while serving 

a larger goal, preventing the misuse of policies framed by the Government at 

the same time. 

13. In view of the above, I find that the adjudicating authority has rightly 

sanctioned the refund amount of Rs. 15,49,680/- to M/s Kirit Traders, Amreli. The 

impugned order is accordingly upheld and the Appeal filed by the Department 

is hereby set aside, The appeal in the instant case is hereby disposed off. 

(Dr. BalbirSftigb4._- 

Additional Director 

AZU, Ah1ed 

Date: /04/2018 

BY RPAD.  

F.No. V2/25/EA2/BVR/201 7 

To, 

The Principal Commissioner, 

Central Excise & Service Tax, 

Plot No.67-76/B-i, Siddhi Sadan, 

Narayan Upadhyay Marg, 

Bhavnagar 364001 

Copy to: 

1. M/s Kirit Traders, 2/3/36/37, Industrial Area, Amreli 365601, Gujarat 

2. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone. 

3. The Commissioner (Appeals), Rajkot. 

4. The Commissioner, CGST Bhavnagar. 

5. The Jt/Addl Commissioner, Systems, CGST, Rajkot 

6. The Jurisdictional Dy./Assistant Commissioner, Bhavnagar. 

kuard File. 


