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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.2 17 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 
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I .TJT/ i11{l ?T{[ 3ld ITt d-l'1 3T1I 'ij1ci: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

El (Jcic1 & 41cII) T 'lll-I T 4dI /Name & Address of the Appellants & Respondent :- 

1. MIs Sunrise Transport Co., Tacon Complex 03, Wadi Plot, Porbandar, 

1 3f(31 T11T cçj d-oj1l1cl It/F 34c-d 1T1iIT / ll1Ii 

3T1 E1T '1'hdI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

à-Il lcb ,-çkI 3c'-Hcl lc' Ich 3cR.I 1  3fEf,  

3TiT 1944 c1  ElFIr '35B 3ir rir tr 3l1tfRTr, 1994 4) 
d[I- 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

cld)1(UI J1e-?Icto1 -iIcl 4J1 1c-cb, io-çtl ic'IIC,ol 1c'4 t cIct.& 3-(41c. 

Tfl1°T 4  tIW o, 2, 3TR TT, 1~,ccA', c  c E11fV 1/ 

The special bench of Customs, Excise & Service 'f'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) L)cj-d  1(a) [ GC1II, 1V 3ft1t 3fl1ThT 't T@4't 3tlt 114-U tT 3cYIcl ]h t 

c1Icb 3i4)c (R-èc.) c1 TfJJ 1T 4'1&i, , cl1c del, lJ-lic' TEI 3Tfftl 

3d1C4IlC4- oo'?E, 4i'1 4 rr 'lnfv 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) .,ctllc 1ecb 

TRT863r 

35B of CEA, 1944 
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(iii) 1c o-IAIckUI HJ-fT 31''t[ -dd 11 3c-I, (3r) IJ-Uc1e, 2001, 
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3'H   i 9T TItV   Id 1L1 T[iThT 4i lUiJI 1f I 1TT 3ITT 

(-?. 3i) ftr 3flfq 500/- ii r i# rrr  trf- 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tnbunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3Ic ifl)TUT -I 31tf, 1r 3T1ZiiT, 1994 4iI 1TU 86(1) 31T .c1I1i 

1icti, 1994, tr 9(1) c1tc-f Mtf 1,144  S.T.-5 i T4 ii') 4) ff 4d1) i 3ff 

f[ 3UT ¶ 3tf 4  r[?1't   (39 
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3T* I9'I fT: 1,000/- tt,_5,000/- 31T 10,000/- çç  

cjdol  fI'I*YF ri r Id'1, lTl11T 314c 11?11ThUT 41 ii 
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1T9 3ITf (1-?. 3-1i) fv 3r- ITI 500/- v i f*r T1T ch1I 1J1T I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(11  of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'll be certified copy) and should be accompanied by a fees of Rs. 1000/ - 
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

- 

1T 3t1T, 1994 4  tm 86 4i 3'T-WU31 (2)  (2A) 3T1f e 4  .3it1r, h1ic4 

-01ic', 1994, t[Jf 9(2) ii 9(2A) citd 1t*1T tfl  S.T.-7 41 IT I1dfl T2 3t' 1T21 

31TThT, çl 3c'4Ic, l4 3TQThT 3iI1c-d (3T?r[), ioçl  3c-tUC, !ccb TT tTIft .3-iir c  '1'j 

do1 c  (3[ ici Tft if1(1 IIt tF1V) 3 31kic1-ci TU iI' 3iVctct 3TT 3'4k1cld, 

l-li 3c'-1k f'-4/ 4i') )/ii -iB1IcMur cl-) 3T[T c r 1r ?,l c1Ici 3ff c 

I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

J.1I ''-c1 3c4 .c1I 31L1)Z[ UI1c4UI () [tt 311 fr ITR i 

ic1i lf 3T111ZlT 1944 4) IRI 35t.9 3RI±IT, i'I c) 1çç1  3I11R1T, 1994 41 ITU 83 

31If 1cIcb. c) 41 dI, , 31Tr I1t 3Tcil 1 4i1cbtUI 1-i 3c1K 

cj' nii 10 rfrlT (10%), ii 1!cl 1Ho1i 11Ild , TF ,Id1I, 'i161 *Ff 1J-io1I 

11~,d , i imi f 'iI'.!, irr/f f i ITU 3TITi[ itiff f rr ir?t fr  

'lia-cVi 3ç'-V, 1c'tii 1.c4 .lc1Ict( 31P[ "4Bd1 tII1T dl f" 11J-al fff1 

(i) 1TU 11 3T9T T 

(ii) 4ri ç. 3fl c  c4'I dIcd iTf1 

(iii) iIk SPIT 1IJic1c'?i ¶TJT 6 T 3T1i[  

If)ci,i.I flZT[ -1TT 313 c1 3f[ c  c'li'JI T't IFI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) Rt  1TYi17t 3Tr: 
Revision app1iation  to Government of  India: 

f 3flI 4;) tff'fUf 1lc*,i 1I1Id Il-lc') t, 11iT 3c(4k, Ti 3T1, 1994 4;) TTU 

35EE tfdc4, 3TTF 3T fff, mr -€i, tWf 31T[ flr dIel, l-(1 

1bT, 'M'I ) '4 H, c-1, - 110001, 'iil 1T 'i IiI T1I / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 11000 1, under Section 35EE of the CEA 194 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

c-Ickflol RTRf t, j1iI cllmthol ft RTf ct'l 1F cbftbUc d '4I4.dI1 

4tT IT fI5 3ZT 4NIc 1T 1 d  '4IdIcI f, IT flh 

4[dft TUI Ijf c4jc-) I'd 

rI/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warhouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

j(-'4   (t) ,  tF1 1T th 4 I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 3 ç14 ,  d d J ttT ttn tJf IT TTT c4i') :jri;r d d / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

ftf[lT 3c'41C, 3c'4Ic,o1 1dIc1Io1 1V i) ZFt *l'tl I 31t44f t1 1QO1 

WiI1T1* cid -o-  4;) T ' 31')T 3flf il 31N1fd (3Ttf) wr if 31f (T 2), 

1998 4;) WZT 109 ciclk 1lT 4;) dj  cflh 3P11T tR ZIT  tJfllf ftr dftJ 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

3441c1-d 3Thf 4;) 1 '1(1-u W44 4Hst EA-8 r, ,j) 4;) zr 3'4k1d  ie-ch (31[) 1IC1Q), 

2001, ¶t?Tr 9 3Tf1 1~, , *i 31TI 3 fl1 3TlT[ 4;) lT 'E1TfV I 
3Yc1-d 3lTF ITT  31Tf 3T4TT 3IT[ 4;) t 'Ii  4;) 5)1 ITfvI iR f 

3'4V,  311l1PT, 1944 4;) tmzr 35-EE -ij t1W1 Te-4' 4  31C,Idj) d't  tg 

TR-6 4;I' 4;) fr fifl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 910 and Order-In-Appeal. It should also be accompamed by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

(vi) q9T 31Tt W1 -1lId II1r 4  stri 4 ut 
c-i T I9T& trt 3frr f 1 il tF) 200/ - i (Zff ,,fl i -i cl c-I 

4d- iJc, NT 'T Hc,I 1000 -/ { dIdIc1 11F?Tf 1W I 
The revision application shall be accompanied by a fee of Rs. 200 / - where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

(D) ?Tf $ .311T J-R'l 31T & [Tf ift v r IcHo-I, 3(44d 

 l i  3f T .ftl.cb1 cF) P4i 3IT1F f311 '1IdI / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant I nbunal or 
the one a_pplication to the Central Uovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

f11I c- 1I?Ik{'(1 f1 3Ztf, 1975, 3lo1)-1 3TFfIR lc'l 3TI VI l7TT 31Tf 4;) 
q f*ftr 6.50 lr a- III   ~S rr rr TtvI / 

One copy of application or 0.1.0. as the case may be, and the order of the ajudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act, 1975, as amended. 

*I oçh4 3c'4ft ci cllcb 31'-I)r?Ic'4 c-H Ilc ,tul (r ff) S-iic1), 1982 f f)1I1 

 3frf 1fIT1T d-fld c*,j'  d-I1lçI 1I-I) 4; 31 '-.-flo1 3flfT 1T UdI I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3rt 314)cj ii1i) 3ftf IcI -i$fci c1I (-4ch, -dc1 31 o-id)c-ici -i (4T4T?t 1v, 

3Tf TI www.cbec.gov.in  cb) I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reer to the Departmental website www.cbec.gov.rn 

(iv)  

(v)  

(E)  

(F)  
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V2/173/BVR/2017 

:: ORDER -IN —APPEAL:: 

1.0. BRIEF FACTS AND GROUNDS OF APPEAL:  

1.1. The subject appeal has been preferred by M/s. Sunrise Transport Co., 

"Tacon Complex", 03, Wadi Plot, Porbandar-360575 (hereinafter referred to as "the 

appellant") against the Order-In-Original No. 103/AC/STAXIDIV/2016-17, 

dtd.21.03.2017 (hereinafter referred to as "the impugned order") passed by the 

Assistant Commissioner (AE), Service Tax Division, Bhavnagar (hereinafter referred to 

as "the Adjudicating authority"). The Appellant are engaged in providing taxable 

services of categories "Commercial & Industrial Construction", "Works Contract Service" 

etc. and they are registered with service tax vide Registration No. AAYFS8744DSOO2. 

1.2. Intelligence gathered revealed that M/s. Tacon Infrastructure Pvt. Ltd. 

(Hereinafter referred to as "TlPL") and its sister concern units , including the Appellant 

were indulging into the evasion of service tax by non-payment/short payment of service 

tax in respect of taxable services provided/received by them. Based on the intelligence, 

search of the office premises of the Appellant was carried out on 03.12.2014. 

1.3. In the course of investigation, statement of Shri Mahendrakumar Gokaldas 

Kotecha, Partner of the Appellant was recorded on 03.12.2014, wherein he interalia 

stated that they are engaged in providing transport of goods by road service since 2010-

11 and that they had provided the service to M/s. TIPL only; he produced the balance 

sheet of the Appellant for the FY 2010-11, 2011-12 and 2012-13; that on perusing a copy 

of contract dtd.20.05.2010 entered by the Appellant with M/s. TIPL, he stated that as per 

the contract the Appellant would get Rs.25/- per MT for the services of metal 

transportation to be provided to M/s. TIPL; that they had not charged any service tax to 

M/s. TIPL for the services provided to them and M/s. TIPL had not deducted any service 

tax from the payments to be made to the Appellant. 

1.4. In a further statement dtd.20.04.2015, Shri Mahendrakumar Gokaldas 

Kotecha, Partner of the Appellant produced copies of three service tax returns filed by 

them for the period ended on March, 2011, September, 2011 and March, 2012; that in 

the FY 2010-11, the Appellant had provided construction service to M/s. Chirag 

Construction (Hereinafter referred to as "MIs. CC") as their sub-contractor in relation to 

the Project of conversion of wet dock into dry dock; he produced six Invoices raised and 

ledger of M/s. CC maintained in their books of accounts; that the three service tax returns 

filed by them were pertaining to the services they had provided to M/s. CC; that they had 

discharged service tax liability on actual receipt of consideration basis, however service 

tax on the amount not received from M/s. CC had not been paid, since as per the 

provisions of service tax laws prevailing up to 01 .07.2011, service tax was payable on 

amount actually received from the service recipient against the taxable service provided; 

that except the service provided to M/s. CC, as mentioned above, the Appellant had 

provided services of transportation of goods and materials & excavation works to M/s. 

TlPL during last five years; he agreed that service tax was payable under the category of 
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"Transportation of goods by road service", however for the services of excavation of 

soIl/strata provided for two canal projects, hence the same was exempted from service 

tax; that he submitted copies of the Invoices raised by the Appellant on M/s. TIPL for 

providing services of transportation of goods as well as excavation of soil/strata; that he 

also submitted Ledger of M/s. TIPL maintained on their books of accounts; that the 

Appellant had not provided any type of services to any other company! firm; that the 

Appellant stopped functioning in the year 2014-15; that service tax on the transportation 

of goods by road service provided by Appellant to M/s. TIPL were payable by them under 

the Reverse Charge Mechanism. 

1.5. After investigation, it appeared that during 2010-11, the Appellant had 

provided Commercial and Industrial Construction services in terms of Section 

65(1 05)(zzq) of the Finance Act, 1994 (Hereinafter referred to as "The Act") to M/s. CC 

as per six RA Bills and also provided services of site formation & clearance, excavation 

and earthmoving & demolition as per Section 65(105)(zzza) of the Act to M/s. TIPL as 

their sub-contractor for two Canal projects. It also appeared that as per the ledger of M/s. 

CC maintained by the Appellant, they had received Rs.21,66,561/- during 2010-11 to 

2014-15 from M!s. CC for providing the services of Commercial and Industrial 

Construction services, whereas in the ST-3 returns filed by the Appellant, they mis-

declared their income for the same as Rs.17,84,225/-, with a view to evade payment of 

service tax and short paid service tax to the tune of Rs.39,380!-; that the services of site 

formation & clearance, excavation and earthmoving & demolition provided in the course 

of construction of canal were not included in the scope of the erstwhile Notification No. 

17/2005-ST, dtd.07.06.2005, hence liable to service tax and therefore, the Appellant had 

not paid service tax of Rs.5,43,1 12/- for such services provided by the Appellant to M/s. 

TIPL; thus, there was total short-payment/non-payment of service tax of Rs.5,82,492!- by 

the Appellant during 2010-11 to 2013-14, which was in contravention of the provisions of 

Section 68 of the Act read with Rule 6 of the Service Tax Rules, 1994 ("The Rules"); that 

the Appellant had filed only three service tax returns and that too with the wrong details 

and thereby they had committed an offence in terms of Section 70 of the Act; that this 

was found as appropriate case for invoking the provisions of the Proviso to Section 73(1) 

of the Act for demanding the short paid/non paid service tax with interest at the rate 

applicable under Section 75 of the Act. In this regard, therefore, a Show Cause Notice 

dtd.06.04.2016 was issued to the Appellant proposing therein the demand and recovery 

of service tax of Rs.5,82,492!- under Proviso to section 73(1) of the Act along with interest 

under Section 75 of the Act; penalty under Section 78 of the Act and Section 77(2) of the 

Act.. 

1.6. In Reply to the SCN dtd.06.04.2016, the Appellant vide their letter 

dtd.20/25.05.2016 submitted as follow: 

(a) As regards the construction services provided by them to M/s. CC, it was submitted 

that they raised six RA Bills for Dry Dock project for Rs.1,36,70,019/-; against this, they 
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received consideration of Rs.18,27,7001-; thus, the Service tax liability worked out to be 

Rs.77,2921- after availing the threshold exemption limit of Rs.10,00,000/- and thereby 

there was no case for additional tax liability of Rs.39,3801-. 

(b) As regards the services provided by them to M/s. TIPL, for the Pachhtar-Kolikhada 

and Bhadar-Il Canal project work, hence the same were classifiable under Section 

65(97a) of the Act, which service is exempted from the service tax. Thus, there was no 

evasion of service tax and no case for imposing penalty on them. 

1.7. The Appellants were also granted personal hearing and then after the Order 

came to be passed by the adjudicating authority. The adjudicating authority found that the 

Appellant had raised the Invoices on M/s. CC for providing services in relation to Dry Dock 

Project charging service tax @10% of the billed amount, and as per the ledger of F'1/s. 

CC, which was produced during statement dtd.20.04.2015, the Appellant had received 

Rs.21 ,66,5611- from M/s. CC, whereas it has been argued by the Appellant that they had 

received only Rs.18,27,7001-. However, it is apparent on examination of their accounts 

that the Appellant did not consider the TDS amount deducted by M/s. CC. Thus, the 

adjudicating authority has found that the service tax of Rs.39,3801- demanded from the 

Appellant in respect of the services provided by them to M/s. CC has been correctly 

calculated. 

1.8. As regards the services provided by the Appellant to M/s. TIPL, it was found 

by the adjudicating authority that M/s. TIPL were awarded two Projects of Construction of 

Pachhtar-Kolikhada spreading channel and Bhadar-II Canal by the State Government. 

M/s. TIPL had sub-contracted its related excavation work to the Appellant. The services 

provided by the Appellant in this regard were excavation in Soil/SR/HR/in all types of 

strata is approximately the taxable services of "Site Formation and Clearance, Excavation 

and Earthmoving and Demolition and such other similar activities", which is classifiable 

under erstwhile Section 65(105) (zzza) of the Act. The erstwhile Notification No. 17/2005-

ST, dtd.07.06.2005 exempted service tax on such services provided to any other person 

in the course of construction of roads, airports, railways, transport terminals, bridges, 

tunnels, dams, ports or other ports, but here such services have been provided in the 

course of construction of channel and canal, which are not exempted under the said 

Notification. Further to this, as clarified by the CBEC vide Circular No. 1381712011-ST, 

dtd.06.05.2011 and No. 147/1612011-ST, dtd.21.10.2011, the sub-contractor is 

essentially a provider of taxable service and the services provided by them are in the 

nature of input services and if the sub-contractors are providing works contract service to 

the main contractor for completion of the main contact, which is exempted works contract 

service, then service tax is not leviable on the works contract service provide by such 

sub-contractor. In the instant case, the main contractor is M/s. TlPL, who had provided 

the exempted works contract service, but the services of merely excavation of 

soil/HR/SR/all types of strata provide by the Appellant were not being in the nature of the 

exempted Works Contract service, but they are the taxable service of "Site formation and 
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clearance, excavation and earthmoving and demolition', which is classifiable under 

erstwhile Section 65(105)(zzza) of the Act, liable to service tax under Section 66 of the 

Act. Accordingly, it was held that the service tax of Rs.5,43,1 12/- demanded in respect of 

such service is correctly payable by the Appellant. 

1.9. The adjudicating authority had thereby confirmed the demand of 

Rs.5,82,492/- under proviso to Section 73(1) of the Act with interest on the same in terms 

of Section 75 of the Act and also imposed penalty of Rs.5,82,4921- on the Appellant under 

Section 78(1) of the Act, providing them the option of reduced penalty. Penalty of 

Rs.10,000/- was also imposed on the Appellant under Section 77(2) of the Act. 

Accordingly passed the 010 No. 103/AC/STAX/DIV/2016-17, dtd.21.03.2017. 

1.10. Being aggrieved by the 010 dtd.21.03.2017, the Appellant has filed 

the present appeal, mainly containing the following grounds: 

(I) The adjudicating authority had not at all dealt with the pleas made in written reply to 

the SCN, while passing the impugned order and thus, it is a non-speaking order and non-

reasoned order. 

(ii) The findings made by the adjudicating authority were without considering the reply to 

the SCN filed by them, and passed the impugned order in mechanical manner. 

(iii) M/s. TIPL were awarded Work Order No. AB-2/Tender/3448, dtd.15.09.2008 and No. 

476, dtd .13.02.2007 by the Government of Gujarat for construction of Pachhtar-Kolikhada 

Canal and Bhadar-ll WR Project. Under the MOU dtd.01.09.2010 and 01.02.2011, M/s. 

TIPL awarded the Appellant the contracts of excavation of soil/SR/HR etc. and 

accordingly they rendered the services and raised four Invoices. As per the terms of "Site 

formation and clearance, Excavation and Earthmoving and Demolition" as defined vide 

Section 65(97a) of the Act, such service were excluding the services provided in relation 

to irrigation and watershed development. So, the services provided by the Appellant may 

not considered as service provided under Section 65(105)9zzza) of the Act, hence 

exempted from the levy of service tax. The adjudicating authority made reference to the 

CBEC Circulars, but deliberately avoided to discuss the nature of service being provided 

by them, which is by virtue of definition itself an exempted service. Thus, the CBEC 

Circulars were not at all relevant to the instant case of the Appellant. 

(iv) The Appellant had also relied upon the following case law: 

(a) lTD Cementation India Ltd. v/s. CST, Mumbai [2014(36) STR 897 (Tn. 

Mumbai)] 

(b) Commissioner v/s. lTD Cementation India Ltd. [2015(38) STR J425(SC)] 

(v) The Appellant, however, agreed with the findings of the adjudicating authority that the 

TE3S deducted by M/s. CC were not counted as payment received by the Appellant. 
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(vi) The short payment as agreed by the Appellant was due to lack of knowledge and 

technical interpretation of the TDS deducted by the service recipient and there was no 

malafide intention to evade the payment of service tax or to contravene any provision of 

the Act; Otherwise, there was no short payment of service tax on the services provided 

by the Appellant to M/s. CC. Since the services provided by the Appellant to M/s. TIPL 

were not a taxable service at all, they did not consider the same to be mentioned in ST-3 

returns and there was no suppression on their part, which may warrant levy of any penalty 

under Section 78 and 77(2) of the Act. For this, the Appellant sought immunity from the 

payment of penalty. 

(vii) The 010 dtd.21.03.2017 was received by the Appellant on 25.03.2017 and the appeal 

has been filed on 19.05.2017. While filing the appeal, the Appellant represented that they 

had made pre-deposit of Rs.43,687/- vide GAR-7 Challan CIN 63904811705201700129 

dtd.17.05.2017 under Accounting Code 00440306. 

1.11. The Central Board of Excise and Customs had vide Notification No. 

26/2017-CEx (NT), dtd.17.10.2017 read with Board's Order No. 05/2017-ST, 

dtd.16.11.2017 has appointed the undersigned as appellate authority under Section 35 

of the Central Excise Act, 1944 for the purpose of passing orders in the present appeal. 

1.12. Accordingly, the Appellant were granted opportunity of hearing on 

31.01.2018, which was attended by Shri Punit Prajapati, Chartered Accountant and 

Authorised representative of the Appellant. During hearing, he reiterated the grounds in 

appeal. The definition provided in Section 65 (105)(97a) had specifically excluded the 

services in relation to agriculture, irrigation, watershed development and drilling, 

repairing, renovating or restoring of water sources of water bodies. However, their pleas 

were not at all considered during adjudication. With this submission, he requested to drop 

the demand of service tax, interest and penalties. He also represented that the maximum 

penalty which can be imposed under Section 78 of the Act is 50%, as the tax has been 

demanded based on ledgers and recorded in books of accounts. 

1.13. Vide letter dtd.07.02.2018, the Appellant filed their further written 

submission, in which they submitted that copies of the work order sdtd.13.02.2007.and 

15.09.2008 assigned to M/s. TIPL and the MOU dtd.30.1 1.2011 and 01.11.2010 they had 

with M/s. CC were already provided in appeal. 

1.14. Copy of the appeal memo was provided to the Assistant Commissioner, 

Service Tax Division, Bhavnagar vide letter dd.26.05.2017 and they were also informed 

about the hearing schedule, but nothing has been received from them. 

2.0. FINDINGS: 

2.1. I have carefully gone through the appeal papers placed before me and the 

submissions made by the Appellant during the proceedings, which took place before me. 

I find that the Appellant has made pre-deposit of Rs.43,687/- vide GAR-7 Challan CIN 
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63904811705201700129 dtd.17.05.2017, which is more than 7.5% of the amount of 

service tax of Rs.5,82,492/- confirmed in the impugned Order. Thus, I find that there is 

substantial compliance to Section 35F of the Central Excise Act, 1944 read with Section 

83 of the Act. Accordingly, I proceed to decide this appeal. 

2.2. Primafacie, I find that the points for determination in the present appeal in 

terms of Section 35A (4) of the Central Excise Act, 1944 read with Section 83 of the Act, 

are the following: 

(a) Whether there was short payment of service tax in respect of services provided 

by Appellant to M/s. CC? 

(b) Whether the Appellant were entitled for exemption from service tax in respect 

of services they had provided to M/s. TIPL in terms of exclusion clause 

provided in Section 65(97a) of the Act? 

(c) Whether the case law of lTD Cementation India Ltd. relied upon by the 

Appellant is applicable in the present case of the Appellant? 

(d) What should be the amount of service tax demand to be confirmed? Under 

which provisions of the Act such demand may be confirmed? Is there any case 

for levy of interest under Section 75 of the Act on such confirmed demand? Is 

there any case for imposing penalty on the Appellant under Section 78 of the 

Act and what should be the quantum of such penalty? Is there any case for 

imposing penalty on the Appellant under Section 77(2) of the Act and what 

should be quantum of such penalty? 

(e) What should be the order, which is just and proper, in the context of the grounds 

of appeal, submission made by the Appellant during hearing as well as by way 

of additional submission and merits of the case before me? 

2.3. As regards the point (a), I find it an undisputed fact that at the relevant time, 

the Appellant were assigned work contract by M/s. CC, for Dry Dock Project.. It is not 

being disputed that during the relevant time the service tax liability was to be considered 

on receipt basis till 30.06.2011, even though I noticed an admission from the Appellant 

that the outstanding service tax liability of Rs.21 ,66,561/- has been reflected as Service 

Tax payable in the Audited Financial report of the Appellant for FY 2010-11, being the 

amount of service tax charged but not received from the service recipient against the due 

payment of Rs.1 ,29,11,470/-. The Appellant also agreed with the same and agreed about 

the short payment of service tax of Rs.39,380/- on account of mistake in calculating the 

TDS component . With this, I decide the point (a) in affirmative. 

2.4. Now coming to point (b), I find that the notice has proposed the demand of 

service tax from the Appellant in respect of services of excavation of soil/SR/HR for two 

canal projects provided by them to M/s. TIPL. as a sub-contractor in terms of MOU 

dtd.01.11.2010 and 30.11.2011 in the category of "Site formation and clearance, 
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excavation and earthmoving and demolition" as defined under erstwhile Section 65(97a) 

of the Act, which is classifiable as "taxable service" under erstwhile Section 65(1 05)(zzza) 

of the Act. It is an apparent fact that the Appellant has not charged any service tax in their 

Invoices dtd. 31.10.2010, 31.12.2010, 28.02.2011 and 31.03.2011 in respect of these 

services, which they had provided during 2010-11, considering those services of the 

exempted category. In the statement dtd.03.12.2014 and 20.04.2015 also, there is a 

confident answer from the Appellant that they were not required to charge service tax on 

the service of such category, which had been provided by them towards canal projects of 

the Government. In the statement dtd.03.12.02014 AND 20.04.2015, the Appellants were 

not crossed on this aspect. But in para 5.1(u), (iii),(iv) and(v) of the Notice, the Appellant 

were asked to clarify on this aspect alleging that erstwhile Notification No, 17/2005-ST, 

dtd.07.06.2005 did not extend exemption for the services, which were provided in the 

course of construction of canal. Further, referring to the clarification provided by the CBEC 

vide Circulars No. 13817/2011-ST, dtd.06.05.2011 and No. 147/16/2011-ST, 

dtd.21 .10.2011 clarified that just because the main contractor is providing works contract 

service of exempted category, it would not automatically lead to the classification of 

service being provided by the sub-contractor to the contractor as Works contract service 

and the classification would have to be independently done as per the rules and taxability 

would get decided accordingly. In this context, it was alleged in the Notice that the service 

being provided by the Appellant were not of the category of works contract service in 

nature and appears to be the taxable service of "Site formation and clearance, excavation 

and earthmoving and demolition and such other similar activities" classifiable under 

Section 65(105)(zzza) of the Act, hence the said services were liable to be taxed under 

erstwhile Section 66 of the Act. In this respect, although mentioned by the Appellant in 

their returns of service tax about such service as Works contract service and sought 

exemption, the clarification has been provided by the Appellant in their reply to the Notice 

before the adjudicating authority and also in the grounds of appeal placed before me in 

the present appeal that Section 65(105)(zzza) of the Act allows the department to 

consider the services provided or to be provided to any person, by any person, in relation 

to site formation and clearance, excavation and earthmoving and demolition and such 

other similar activities as "taxable service", but while defining the term of "site formation 

and clearance, excavation and earthmoving and demolition services" vide Section 

65(97a) of the Act, the provision has been made to exclude the services provided in 

relation to agriculture, irrigation, watershed development and drilling, digging, repairing, 

renovating or restoring of water sources or water bodies. It is not disputed that the 

services were provided by the Appellant to M/s. TIPL as their sub-contractor for the rriain 

contract for Construction of Pachhtar-Kolikhada Spreading Channel and Bhadar-lI WR 

Proejct. In this context, the services provided by them were not falling within the category 

of "taxable service" under the classification of service provided vide Section 65(1 05)(zzza) 

of the Act, as has been alleged in the notice and has to be considered as exempted 

service. So far the circulars of the CBEC are concerned, the same are not relevant when 

the services were not of "taxable category" within the meaning of Section 65(105)(zzza) 
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of the Act. Apparently Notification No. 17/2005-ST, dtd.07.06.2005 did not provide 

exemption to the projects related to canal etc., as there was no need of such exemption 

at all, in view of the fact that said services in relation to canal were not covered under the 

taxable category at all, It has been correctly spelled that their pleas in this regard 

remained unheard before the adjudicating authority and due to non-consideration on this 

aspect the demand which has been confirmed required to be set aside. I accord my 

considered view on this aspect by finding significant force in the averments made by the 

Appellant in this regard. The issue getting closed when the term defined vide Section 

65(97a) of the Act explicitly disallow coverage to the services provided in relation to 

irrigation and watershed projects. There is no reason to differ with the pleas made by the 

Appellant in this respect. Finding full justification in favour of the Appellant's submission 

on this aspect, I am to decide the point (b) also with fortification. 

2.5. On point (c), I find the facts of the said case law are almost similar to the 

present case of the Appellant. It was viewed by the CESTAT, WZB, Mumbai in that case 

that the Appellant of the said case were required to construct diaphragm wall, anchor slab 

and retention wall with special fill for guide bund in different sectors alongside the Western 

and Eastern Bank of Sabarmati River in Ahmedabad. In the instant case before me the 

Appellant are not required to attend such civil work, but only required to provide the 

services within the limited scope of "Excavation in soil/SR/HR" and "Excavation in all type 

of strata", but apparently the work order specifically indicated that those services were to 

be provided by the Appellant as sub-contract work of Pachhtar-Kolikhda Channel and 

Bhadar-II WR Project. In this context, looking to the view adopted by CEGAT in Para 12 

of the Order dtd.22.07.2014 that"....ln our view, the water body is already existing, what 

is being done is to renovate the banks of the river. In view of this position, we are of th 

view though the activity undertaken by the appellants are covered by the main definition 

but gets excluded due to the exclusion clause. In view of this analysis, the activity 

undertaken by the appellant will not get covered by the "Site formation and clearance, 

excavation and earthmoving and demolition service" and accordingly no service tax would 

be chargeable", which is squarely applicable in the present case also. I find that the view 

expressed by the CESTAT has been strengthened by rejection of appeal filed by the 

department against the said CESTAT Order dtd.22.07.2014 before H'ble Supreme Court 

was dismissed on merits. In this context, I need to follow the judicial discipline, which 

requires me to consider the said services provided by the Appellant out of the net of the 

"taxable service" and accordingly, my decision in respect of point (c) is in corroboration 

of what has been submitted by the Appellant in this respect. 

2.6. As regards to point (d), I find it is undisputed fact on record that the Appellant 

had short paid the service tax in respect of services they had provided to M/s. CC. As per 

the SCN and 010, the quantum of short paid service tax is found to be of Rs.39,3801-, 

with which the Appellant has also agreed. I, therefore, upheld the amount of confirmed 

demand of short paid service tax under Section 73(1) of the Act from Rs.39,3801- (Rupees 

Thirty Nine Thousand Three Hundred Eighty only) towards the services of Commercial 
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and Industrial Construction service provided to M/s. CC classifiable under Section 

65(105)(zzq) of the Act. The demand has been raised by way of invoking the extended 

period of 5 years in light of the apparent ingredient of suppression and mis-declaration 

noticed on the part of the Appellant. It is argument of the Appellant that they failed to 

consider the amount of TDS deduction, which lead to the short payment of service tax is 

not correct, in as much they are much aware about the TDS provisions and can not 

escape to consider its implication while counting service tax liability. Thus, the aforesaid 

demand of service tax of Rs.39,3801- has to be upheld under Section 73(1) of the Act and 

the remaining amount of demand of service tax of Rs.5,43,112/- has to be set aside 

allowing in favour of the Appellant the benefits of exclusion clause provided in Section 

65(97a) of the Act. Consequently, the Appellants are liable to pay interest at applicable 

rate on the said amount of service tax of Rs.39,3801- under Section 75 of the Act. The 

Appellant has claimed that maximum amount of penalty which can be imposed in terms 

of Section 78 of the Act is @50%, whereas on them penalty @100% has been incorrectly 

imposed. However, I do not find such plea backed by any legal provision, hence I reject 

the same. In terms of Section 78 of the Act, where any amount of service tax short paid 

by reason of wilful mis-statement or suppression of facts or in contravention of any of the 

provisions of the Chapter V of the Act or of the rules made thereunder with intent to evade 

payment of service tax, the penalty is also payable by such person, which shall be equal 

to hundred percent of the amount of such service tax. There is no exception of 50% 

penalty. In that case I modify the amount of penalty under Section 78(2) of the Act from 

Rs.5,82,492/- to Rs.39,3801- (Rupees Thirty Nine Thousand Three Hundred Eighty only). 

I affirm the findings of the adjudicating authority that the Appellant had suppressed the 

value of taxable services mentioned in the ST-3 returns filed by them from time to time, 

which resulted into short payment of service tax with intention to evade the payment of 

service tax. The said facts of short payment of service tax came to the knowledge of the 

department only after initiation of the inquiry against the Appellant. I also find that this is 

an appropriate case for imposing penalty under Section 77 of the Act for failure to correctly 

assess, pay service tax due thereon and for failure to file returns of service tax with correct 

details about the services rendered in terms of Section 70 of the Act read with Rule 7 of 

the Rules. However, in the context of the peculiar circumstances of the case, I reduce the 

said amount of penalty under Section 77 of the Act from Rs.10,000/- to Rs.2,000/-

(Rupees Two Thousand Only). Accordingly, I decide the point (e) with such affirmation of 

part of the demand of service tax, interest and penalties and at the same time setting 

aside remaining part of the demand of service tax, interest and penalties. 

2.7. At the conclusion of all the above and while rendering the decision on point 

(f), I pass the order for modification in the amount of confirmation of demand of service 

tax of from Rs.5,82,4921- to Rs.39,380/- (Rupees Thirty Nine Thousand Three Hundred 

Eighty only) under Section 73(1) of the Act, with interest liability at applicable rate thereon 

under Section 75 of the Act. I order for quashing and setting aside the demand of sen)ice 

tax of Rs.5,43,112/- confirmed under impugned order under Section 73(1) of the Act with 
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quashing and setting aside the consequent demand of interest, which was confirmed on 

said amount of service tax under Section 75 of the Act. I order for modification in the 

amount of penalty from Rs.5,43,112/- under Section 78(1) of the Act to Rs.39.3801-

(Rupees Thirty Nine Thousand Three Hundred Eighty only) under Section 78(2) of the 

Act. I set aside the amount of penalty of Rs.5,43,1121- imposed on the Appellant under 

Section 78(1) of the Act. As regards the imposition of penalty of Rs.10,000/ on the 

Appellant under Section 77(2) of the Act, I modify the said penalty amount from 

Rs.10,000/- to Rs.2,000I- (Rupees Two Thousand Only) under Section 77(2) of the Act 

and set aside the balance amount of penalty of Rs.8,000/- imposed on the Appellant 

under Section 77(2) of the Act. 

2.8. In above terms, I dispose the appeal by way of allowing the appeal filed by 

the Appellant to the above extent by way of partial modification in the confirmed amount0 

of short paid service tax, interest thereon and penalties. 

(P. A. Vasave) 
Commissioner (Appeals)! 
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