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J1I'& 'icII, 3IIcic1 (31e"f1), (Ijictic TTF tff I 

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot- 

asrrr 31174Wpr/  3tTeT?r, yIe'1-dl 3ttrwa Aetsr ,-'iv 1lt/ alw, I ,,r,e.ie  I iith.rnri earu E1Plci "iiO 

'&  3lTtr 1pr: I 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot / Jamnagar / Gandhidham 

El Q4cI'  & .lIcII) l ii-i lr trrr /Name&Address of the Appellants & Respondent :- 

1. M/s Bansal Casting P. Ltd., Plot No. 93, Village: Vadia Taluka Sihor, Dist: Bhavnagar, 

2. Shri Atul Bansal, Director, M/s. Bansal Casting P. Ltd. 

3. Shri I-limansliu Nandlal Jagani, 38, Vihar Complex, 4°' floor, Nr. Sakhani Flat, Waghawadi 

Road, Bhavnagar 

sr 3fl r(314ter) l ct(2ici e  sspflpr -i11,i rlt j'ti-, vi(lwit I uiur *t SBTST 31$IT.T CIH. SI5T ewrlt 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) vfuir 5l ,- 'c trec tp )oie  3TtM'pT .-qtat13wui v 3ttEtr, wlsr 'en loe 3Tf1SmT 1944 r em 35B S 

31PT*fr e te 3ff)1srsr, 1994 r em 86 r  3tm)Fr 1-i1Thrt .,ie r rr sws(t if 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(I) e41e&ui iiei * me1upr e* ei&tc Ther sie, elsr ,-eic,e mt-v, tre ai'i 3r'l'lTl'rsr .-eieiFle&ui *r 1T) 

2, 3m. . em, 'e SIe r .,it  STttV 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) jel'i-, mFn 1(a) ecie aiv 3Tt15fr c 3TTrT 4W tfst 3tt)1t *hei 1rea, 4tIZr ,-eIn tpm 'm iaiw.r 3ITfM'tsr -eiei1lwur 
(fr) r q1vm g)4s tlfe , le toe, 9s1tt steer 3Fl11SI 3IfJnIein-  5oot SI't t 51Tt vl1tV Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) yr1'rpf1sr eSImlll3mUr 8 erere 3rt41pr v.e,i   8c Ci.' '4sr ce1n rtr (3rrf1er) f1eiiar), 2001, Iee 13 4s 3TtPTT ftIS*ttpr ¶v 

ewe EA-3 SI/I sire efIs* s &st  ii.ii sJTfv I ia mr wet   /Ii sim, if I ,-'4irt l,4' t T ,eit 

3/IT ,wiiw erets at rr, e'.io 5 iiea vii ie wir, 5 cites rio 511 50 rIles r'eo P15031510150 cItes  31)5150 tt'f eeinr: 1,000/- 

'r'F, 5,000/-  315011 10,000/-  501 1si'fttr set itc."+' *1 't1t ,iic'io.I erti (ls4flrr tte"r' err rtner, t/5f1)rr 311ft1t1er 
 t)lf 111151 8o 'rlrttes fl~ci  4 rItrI 14'e)5 1/I  4 (5,  ,5j 1.15iI,1 er 51101 noet 1et .st.ii stilv I 

ee(tci 55101 01 515111150, 4' t 350 1111w .ii sit11T tpi IIaI51si 311))T)1Sr -eleI134rI"I I 111151 )viPr I ITT 31T1T (T 3)th) 4 
¶v 3TsierttW /Ii iisr 500/-  e'iv 501 tfR1'll515 115150 '5.01 we..11 fiI li 

The appeal to lhe Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 

1,000/- Rs.50001-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominaled public 

sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3rt1'lrItar .-otei(eeui siam 3eftvr, 11,-,i 31a1sT, 1994 1 em 86(1) 8 3(pr4tr .)oi'ie )IOeOIe)), 1994, 4 ¶1ee 9(1) *1 ,-Ifd (B)
ffte'tftpr vsv S.T.-5 am tilt re tie asi*r 511SF Ilter fs ao41sr 4 arv)5 , 3att s1) 

ow ct1t ieii1il,i 5/t 511)551)  alte sj1 4 star ow vl1 o tap, ii 1li 11151 ,1w1.5 *1 51151 311T eeiei eel 

ceo 5 CIOI SIT awsl wer, 5 cues coo SIT 50 cites coo trw arirai 50 cilIa coo 3115150 p11 sel1r: 1,000/- we), 5,000/- 

ce) 315111110,000/-  co  511 lltl5l'ttT ,5.0t irew r ttl)5 eieeci stIr 15m'lftpr 115150 501 515111150, IIsiI51Pr 31t11rllsr .-eieil)eeui tIll 111151 5 

hf P-IS' i1ii-cie tit 1ld-1 )5'hll 5/I SIP-Il IS' /It 5 1311151 tI  II5I1'd 450 51101 '10111 ,sisi sn)5v I eielf-Itr iec sir areiptiw, 

 sill 350 5/ f)rII sriftco ,,ipi ersl51tr 311.-eIeI)515'5uI 5/I 11rwi Ilteite I 5115lSf 31T1r (r 3)1/IT) 8 110 3Tt/Iviercre o 

500/- coo str Iltst'rftpr stew aterr secit f'leI li 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed its 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 

copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/. where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 

amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Os. Fifty Lakhs, 

Rs.1O,0001- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



(C) 

(I) 

(v)  

(vi)  

(0) 

(i) ft-rt 3tl'f5DT, 1994 r rim 86 1 3m01T13* (2) o (2A) 3iryr r  3xrftr, oi* )ii4, 1994, i 1eJ 9(2) V' 

9(2A) dd )ntftyt M4 S.T.-7 'm 3t*r ur 31r4, ofnr     3TnmT 31Tr (3iet), *zlnt qIc 2i 

curtr triftr 3iir i riftzi +ii (ii nc ril rinftr  vtlThv) 3itt iTzt4r C,eIT 3lTzT'yr 3iir iiii, rrr 

.i-IK 4I )cll4', 5t 3rtfM'RT -eIiII'h.l'i 31TT   r oi) 3t1tr t rft rrsr ij   Wl I / 

The appeal under sub section (2) end (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as pfescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rutes, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) , iic i v 3Tfur ii)'  (r) i1  3~la rrr -wc  3tfzt 1944 r 

tifin 35ow 3(, zt r fflI 3tI1, 1994 T rIRT 83 r  3Pr)R 1OI4 t ft RJ, T , T 3r 

3r'41Tr  *1+e -lic w/ui T iii 10 trfnrtT (10%), ur o urvñsrr fui(?,i , srr RRT, ui 4oj RI 

foi(?  , i exuw 1/toii iv, anr rtm v 3tru)r uli ftp ii1 u  3rf1yr r% w w't qo t1f3w w f I 

o oie tp p)r  fij uro  )-i nnf3RT 

(I) 

(ii) srz :5iT f ft4ct 

(iii) ti  ftloi-i 6 3RTu)Ir /1ar  

-1RTRTtrcfli (2) 3t1f11OR 2014 3tt .t/1 3flT(1wi rss1/1omnlR 

5ruT5r &euft o3/ ftw /f 'iij,  st'r t/Th/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall tie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

u1a eai tsrftur 311'/1&ef 

Revision application to Government of India: 

r 3tT8r 3 iT oi(I -ft/i vi'I , *IJR 3c41r, 2tw 3dZtR, 1994 r ttm 35EE /1x riSnI q4  /11 37fu)7f 3f 

It1, It1tr #4'N, oi8wr 3{tf Icd i5ir'l, (I,,l-ct lRTur, vftnft RfPr, 3ho5r lr   unru1, 4$lRftp-ii0U0i, n/f 

ft/Ott ,awi vi11Vl / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

iIc'l tp   IiIi /11 5lTJI , ifli i"liIi )t/ttft ,iilc'l n/f ftlifl niiai e/sg tp 'irtn,ni tp ttrs err )/1 3/RT qi(wi  5ff 

ftp+ft trw fISTI u qit STITI 5T tliiJii t/r 4ti"i, err I/1 515f1T Tff   t/v Itisr, 1fl ieil err 

f/t srsrr ej 3/  dnuld 41 Th7T3/ 3/i/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

3/    5fr /IR n/f ft/er'rr ert nin 3/ I1i)ui 3/ oerntrr q'2 jitg PT t/t 151 ic4iC TriRT 3/ reer (15c) 3/ 

a-iç( 3/, 3/f 3/ eii I+8 4% 5/f n/f ¶fI5/17F ift l / 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

3 -4l /k"4' 41/ tRTIUR ftl'L' f -ii 11RT 3/  t/erirr SIT ziztur w j-Uc  it/Stirt (3/liT I4l I / 

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

3/ snici riTw 3/ /OT1n41 3/ ft'le s/f srfI3leist trer 1f1 rimiteft 3/ snrrer n/f e 

3jirr s/f 3flerntr (34)3/f) 3/ oir ¶3/-rt 31/f/ft/srer (41 2), 1998 eftr rrrtr 109 3/ ruij f/mtl 3/f er tiiI 3IeTr 4J1IoII1 iT 5/r SRT 3/ 

mit/er ¶3/v ew 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

t'4d 3/1/1641 3/f 6t/ 111/1SIT TPT #wi EA-8 3/, u/f 3/f tel - iiri nin (31/fIR) fteniut, 2001, 3/ 1iJ{ 9 /1i 3/111111  

stilt/TI riTer f t/O1/1f/1 uenlc. nkn, 3ltllf3/erer, 1944 3/r rlltr 35-EE 3/ ii lt/efrftrr  3/I 3T6trft *1 rlTiT5r 3/ 3/ft wt TR6 3/r ol 

/ivIi /1/f uti3/t 5111/1111 / 

The above application shell be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 end Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challari 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

IRUT 3/13/1413/ 11/fT iIft/rt ftpri1ft/er irrrw 3/r 3/11rnft ti/1 stiffry I 

 ne ow twit i11 SiT 5151/ nii rft sn11 200/- 411 errriizr )ii 5ttw 3/ft t1  stc'ii ini trw si/a  3/ ,icr fl'f /f 
ui/ 1000 -I niT iTutyrter 13/ui ,sii.,' I 

The revision applcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

 ii 3lT/r 3/ ni tr/1r/f nit r/f cyet/w  is sntnr 3/ f/v nw 4/1 P191w, js11niui rsr 3/ ¶3/ui ,siii ttil/13/i 3/ 
 515 3/f ft/lisT tlif'/ "15/ 3/ ei 3/ ftlt,' /rsrrl3/eiI/1r 31hTt/ter iIwur n/I ow 3/1sr err 3//11zr nsi n/f ow 311/15151 13/ui ,uuir /1 I / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Re. 100/- for each. 

erensriñl3/sr -uiisq nI-w 31tEi1't/rzr, 1975, /11 3141111ff-I 3/ 3141/nT Rtr 313/Sir O tptvr 313/Sir 3/f i4t qt 13/f/Itt//I 6.50 m/ 
-11i4iei11 41iT41 1/113/er u5111 f/tilT 5/11/1511 / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 

of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

3/tai trims, /1o3/ler u-niu nin itt 11ais.r 311(13/Pr ,niniftl,Mui (si11 ffllft/) ft/uiiuct/, 1982 3/ nlstftr ow 3/111' ststl/1trti "1ijiu'i'f n/f 

41-&41 'u1 55/ ullc/ lia'1 3/IT f/I 1-Oh'S 3fF/alt/TI 13/ni iidI /1'i / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982 

355/ 31413/tSr snffltwrtf n/f 313//iTT rrrfITiur w5/ 3/ nelliri om'is, f-dd 3/ft icl1iia uiwists/I 3/ fi,', 3rrflvlrnit f3iitin /enic 

www.cbec.gov.in  n/f /1/ti +h'ha I / 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

refer to the Departmental website www.cbec.gov.in  
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ORDERs IN APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "Appellant No.1 to Appellant No.3") as detailed in the 

Table against Order-in-Original No. 59lExciselDemandll6-17 dated 30.03.2017 

(hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner of Central Excise, Surendranagar Division (hereinafter referred to 

as 'the lower adjudicating authority'):- 

Sr. 
No. 

Appeal No. Appellant No. Name of the Appellant 

1 V2/238/BVR/2017 Appellant No.1 

M/s Bansal Casting P Ltd, Plot No. 

93, Village: Vadia, Taluka- Sihor. 

2 V2/239/BVR/2017 Appellant No.2 

Shri Atul Bansal,Director 

M/s Bansal Casting P Ltd, Plot No. 

93, Village: Vadia, Taluka- Sihor 

3 V213491BVR12017 Appellant No.3 

Shri Himanshu Nandlal Jagani, 38, 

Vihar Complex, Forth Floor, Near 

Sahkari Hat, Waghawadi Road, 

Bhavnagar. 

2. The officers of Bhavnagar Commissionerate acting on an intelligence that 

some re-rolling units of Sihor, Vartej and Bhavnagar were engaged in large scale 

evasion of Central Excise Duty by way of clandestine removal of Re-rolled 

products viz. M. S. Round/ TMT Bars etc. with active support of some brokers, 

conducted search operations at the premises of S/Shri Himanshu Nandlal Jagani 

and Yogesh R. Sanghvi, both brokers of RoundITMT Bars at Bhavnagar and 

recovered incriminating documents from them during search. Thereafter, another 

round of search operation was conducted at office premises of Appellant No. 1 

and various incriminating documents were recovered. Investigation culminated into 

issuance of a Show Cause Notice dated 16.02.2016 proposing demand of Central 

Excise duty of Rs.33,90,573/- under Section 1 1A(4) of the Central Excise Act,1944 

(hereinafter referred to as "the Act") along with interest under Section 1 1AA of the 

Act and imposition of penalty under Section 1 1AC of the Act read with Rule 25 of 

the Central Excise Rules, 2002 (hereinafter referred to as 'the Rules') upon 

Appellant No.1, personal penalty under Rule 26(1) of the Rules upon Appellant 

No. 2 and upon Appellant No.3. The Show Cause Notice was adjudicated by the 

lower adjudicating authority wherein Central Excise duty of Rs.33,90,573/- was 

Page 3 of 19 
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confirmed under Section 11A(10) of the Act along with interest under Section 

1 1AA of the Act and penalty of Rs. 33,90,573/- was imposed under Section 1 lAO 

of the Act read with Rule 25 of the Rules upon appellant No.1 with option of 

reduced penalty as per Section 11AC(1)(b) of the Act, Penalty of Rs.33,90,573/-

on Appellant No. 2 and Penalty of Rs.16,00,000/- on Appellant No. 3 were 

imposed under Rule 26(1) of the Rules. 

3. Being aggrieved with the impugned order, Appellant No.1 to 3 preferred the 

appeals inter-alia on various grounds as below :- 

Appellant No. 1:- 

(i) Demand of duty on clandestine clearance of excisable goods is confirmed 

on the basis of third party evidences i.e. entries found in the private records / note 

books etc. seized under Panchnama dated 12.09.2012 at the premises of 

Appellant No. 3 and certain incriminating documents seized from residential 

premises of Shri Yogesh R. Sanghvi under Panchnama dated 06.10.2012; that 

these seized records and various statements of Vehicle Owners! Transporter 

agencies recorded as follow up action are not the direct material evidences to 

sustain the charges under Central Excise Law without any corroborative evidences 

pertaining to central excise records maintained by them. 

(ii) Appllant No.1 submitted that he had requested for copies of relied upon 

documents and also claimed their right to examine the persons and brokers before 

the adjudicating authority; that adjudicating authority has not considered their 

defense reply and commenced the adjudicating process without supplying relied 

upon documents and in violation of Section9D of the Act as no cross examination 

was allowed to them; that they relied upon the Hon'ble CESTAT's order in the 

case of M/s. Mahalxmi Dying Mill reported as 2016 (343) ELT 453 (Tn-

Ahmedabad). Appellant also relied upon following case laws: 

- 2016(338) ELT 749 (Tri-Chennai)- M/s- Alliance Alloys P ltd 

- 2016 (340) ELT 67 (P & H) M/s. Jindal Drugs P Ltd 

(iii) Annexure E to the show cause notice does not contain corroborative 

evidences liked details of Vehicle Number, Names of buyers and quantity of 

goods; that the Annexure was not appraised before Shri Atul Bansal, Director of 

Appellant No.1; that purchase amount was taken from the seized private 

documents and Appellant No.3 has stated that rate of goods was being fixed 

looking to levy of taxes and hence purchase amount shown in Annexure-E is not 

Page 4 of 19 
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genuine in terms of Section 4 of the Act as it is not established that whether 

purchase amount was "transaction value" or "whole Sale" value; that quantity of 

goods has not been verified from the Daily Production Register maintained by 

Appellant No.1 and private records can not be relied upon in absence of Cross 

examination by Appellant No.1. 

(iv) Shri Vikram Jam, Proprietor of M/s. Sai Corporation, Bhavnagar has stated 

that Shri Yogesh R Sanghvi was working for their firm on Commission basis as a 

"Chhantiwala"; that the work of Chhantiwala is relating to manage loading of such 

agreed upon goods into the trucks in his presence and no confessional statement 

is given by Shri Yogesh Sanghvi. 

(v) Appellant No.2 who is a director of Appellant No.1 had simply perused the 

seized documents and various statements; that Panchnama drawn at the office 

premises of Appellant No.1 in pursuance of summons dated 26.03.2012 wherein 

time of visiting office is mentioned at 13:30 hrs of 26.03.2013 whereas Panchnama 

was completed at 14:30 hrs on the same day i.e. on 26.03.2013; that it is not 

possible to verify each and every entry of Annexure E consisting of 181 entries in 

one hour which also included the time of searching of the office and taking the 

statement of Appellant No.2; that 181 entries were consisting of particulars of date, 

vehicle number, weight and the name of the rolling mill in coding system; that all 

process was done in haste and statement of Appellant No.2 was recorded without 

proper verification of seized documents and each and every seized private note 

book was not verified; that statement of Appellant No.2 was recorded on 

29.10.2015 in very short time and proper opportunity to verify the correctness of 

seized documents was not given at any time of investigation; that no inquiry was 

extended to the persons whose statements were recorded to justify the 

genuineness of the diaries; that Shri Atul Bansal has simply perused the 

Panchnama and seized documents and never confessed the removal of 

consignments consisting of 181 entries from the factory; that no inquiry was 

conducted with the director with regard to correctness of the documents seized 

under Panchnaama; 

(vi) No evidences in respect of purchase of raw material without invoices, 

excess employments or excess consumption of electricity were adduced. 

(vii) Findings of the adjudicating authority are given only on the basis of say and 
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submission of brokers and owners of the trucks without corroborating evidences 

relating to .central excise records viz, raw material register, daily production 

register, money flow in cash, etc and without granting permission to cross 

examination of the witnesses. 

(viii) The relied upon documents had been provided in the form of "CD" and not 

in hard form as required to meet with the principles of natural justice read with 

provisions of Section 33 of the Act; that the private records! note books were not 

available for defending the case; that they rely on the order in case of M/s. Shivam 

Steel Corporation reported as 2016 (339) ELT 310; that when the relied upon 

documents supplied in form of "CD" not found in accordance with the conditions 

laid down under Section 36B of the Act read with Section 65B of the Indian 

Evidence Act, such documents cannot be accepted as 'evidence' to frame 

charges; that no evidence has been placed on record that the relied upon 

documents had been supplied in accordance with the provisions of Section 36 of 

the Act. 

(ix) The adjudicating authority has not appreciated the case laws relied upon by 

Appellant No. 1; that they relied on the orders in the cases of of M!s. Om 

Aluminum Pvt. Ltd. reported as 2014 (311) ELT 354 (Tn. Ahd.), M!s. Adani 

Enterprises Ltd reported as 2015 (324) ELT 461 (Mad.) and the Hon'ble CESTAT 

Ahmedabad Order No. A/11033-11034!2015 dated 17.07.2015 in case of M/s. 

Bajrang Castings Pvt. Ltd. which were applicable in the present case; that the 

adjudicating authority has wrongly and without authority of law confirmed the CE 

duty, which they are not required to pay and thus they are also not liable to pay 

any penalty imposed. 

Appellant No. 2 :- 

Appellant 2 & Director of Appellant No.1 reiterated the grounds raised by 

Appellant No.1 and also submitted that he has not confessed the facts and 

circumstanes mentioned in the said seized diaries and no persons whose 

statement have been recorded has stated that he was involved in evasion of 

central excise duty; that his statement dated 26.03.2013 was recorded in haste; 

that no person has stated that removal of disputed goods was made as per the 

direction of Appellant No.2; that it is not proved that Appellant No.2 had belief that 

goods were liable for confiscation; that no such charges were framed in the show 

cause notice for illicit removal of goods and for its confiscation. 
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Appellant No. 3:  

(i) Appellant No. 3 submitted that the impugned order is non speaking and non 

reasoned one inasmuch as the lower adjudicating authority has not dealt with the 

pleas made by him in their written submission and also judgments referred by 

them were completely ignored; that the impugned order has been issued in 

violation of principle of natural justice as during personal hearing they had 

requested to supply relied upon documents to defend their case; that Appellant 

No.3 is not liable to penalty under Rule 26 of the Rules as he had not knowingly 

and intentionally concerned with the clearances of the finished goods or engaged 

him in any way; that he discharged his functions by introducing the purchaser and 

therefore, the imposition of penalty under Rule 26(1) of the Rules does not arise 

inasmuch as he being a broker was called in by the purchaser of M S Bars for 

purchase of the same; that as broker he had introduced and finalized the deal and 

it cannot be said that he being a broker, he had played any role which would 

render M. S. bars liable to confiscation under the provisions of Rule 25(1) of the 

Rules in order to attract penal provisions of Rule 26(1) of the Rules; that he had 

not in any way conspired or colluded with Appellant No.1 to facilitate evasion of 

excise duty by them and he never asked Appellant No.1 to remove their finished 

goods clandestinely. 

(ii) That he had only brokered the sale and had nothing to do with the sale of 

the excisable goods; that he had not asked the seller to sale his goods illicitly but 

only introduced the purchasers to the seller; that brokers have dealt with the goods 

just as link between buyer and seller of the good; that even if it is admitted that he 

had indulged in clandestine removal of goods and whatever written in documents 

are details of such illicit transactions, then one has to have the evidence from 

sellers regarding such sale, transport of such goods; that this case is not covered 

under sub-rule (1) of Rule 26 as he has not dealt with excisable finished goods in 

any manner whatsoever and he had only introduced the purchaser; that for a 

penalty on any person under Rule 26(1), prime condition is that either he acquired 

possession of any excisable goods with the knowledge or belief that th goods 

were liable to confiscation under the Act or had been in any way concerned in 

transporting, removing, depositing, keeping, concealing, selling or purchasing or 

had in any other manner dealt with any excisable goods with such knowledge or 

belief; that he rely on the decision in the case of Godrej Boyce & Mfg. Co. reported 

as 2002 (148) ELT 161 followed in A. M. Kulkarrni — 2003 (56) RLT 573 (CEGAT-

Mumbai) and decision of Ram Nath Singh — 2003 (151) ELT 451 (Tri.-Del.); that 
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any person to be penalized under the provisions of rule should also be shown to 

have been concerned in physically dealing with the excisable goods with the 

knowledge or belief that the goods were liable to confiscation under the Act/Rules; 

that he is not liable to personal penalty of Rs.16,00,000/- as imposed under Rule 

26(1) of the Rules vide the impugned order. 

4. Personal Hearing in the matter was attended to by Shri Rahul Gajera, 

Advocate on behalf of Appellant No.1 and Appellant No.2 and submitted that no 

incriminating documents were found from the premises of Appellant No.1; that no 

excess goods or short goods were found on the day of search at their end; that 

Director has never confessed/admitted clandestine manufacturer or clearances but 

SCN & impugned order mistaken this fact and shown/ written otherwise; that third 

party documents can't be the sole ground in absence of any corroborative 

evidences of purchase of raw materials or sale of finished goods clandestinely; 

that copies of relied upon documents not given to them; that even cross-

examination of broker & transporters (whose statements have been relied upon) 

has not been granted against legal requirement and also to ascertain truth; that 

the demand is time barred as extended time not invokable in this case. 

4.1 Personal Hearing in the matter was attended by Shri Madhav Vadodariya 

on behalf of Appellant No. 3 and reiterated grounds of appeals and submitted that 

the impugned order should be set aside and no penalty should be imposed on Shri 

Himanshu Nandlal Jagani i.e. Appellant No. 3, because there is no corroborative 

evidence; that principles of natural justice have not been followed by the 

Department, inasmuch as all RUDs have not been supplied to them. He filed 

written submission wherein it was interalia contended that various decisions relied 

upon by the adjudicating authority was not applicable in his case. 

Findinqs: - 

5. I have carefully gone through the facts of the case, impugned order and 

written as well as oral submissions made by the Appellants. The issue to be 

decided is whether the impugned order, in the facts of this case, confirming 

demand and imposing penalty on Appellant No.2 & 3 is correct, legal and proper 

or otherwise. 

6. I find that the officers of Central Excise, Bhavnagar conducted search 

operations at various places including of brokers and recovered various 
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incriminating documents like diaries, notebooks, files, loose papers etc. I also find 

that the statements of Shri Himanshu Nandlal Jagani and Shri Yogesh R. 

Sanghvi, both brokers were recorded by confronting them with the recovered 

records and the entries recorded in the notebook/diaries resumed under 

Panchnama proceedings revealed manufacture and clandestine clearances of M. 

S. Round/TMT Bars to buyers against cash transaction without CE invoices and 

without payment of CE duty. Appellant No. 3 has in a detailed manner explained 

the codes used and the transactions recorded in the said notebooks/diaries. 

6.1. In the grounds of appeal, it is submitted that the adjudicating authority while 

passing the impugned order has ignored the submissions made by them. On 

perusal of the impugned order, it is found that the adjudicating authority has 

detailed the defense submissions at Para 7.1 to 7.4 of the impugned order, and 

has also discussed the same while giving his findings from Para 36 to Para 39 and 

from Para 43 to Para 45. Thus, this argument put forth by the two Appellants is 

devoid of merits. 

6.2 I find that before recording statement of Appellant No.2, all documentary 

evidences recovered from the office premises of Appellant No.1, Appellant No.3 

and Shri Yogesh R. Sanghvi (Broker) were shown to him. Appellant No.2 in his 

statements dated 26.03.2013 and dated 29.10.2015 categorically stated practice 

adopted by Appellant No.1 relating to sale and clearances of their finished goods 

and gave detailed explanations after going through all Panchnamas drawn during 

the investigation at different premises and all the statements relied upon in the 

show cause notice which included statement given by Appellant No.3 and Shri 

Yogesh R. Sanghvi, both Brokers and also owners of the Truck through which 

transportation of goods was made. Appellant No.2 was also given full opportunity 

to peruse incriminating documents, statements and duty calculation worksheet 

before giving statement about the truth and correctness thereof. He was shown 

duty calculation Annexures HJ, YS and X prepared on the basis of investigation 

showing transactions carried out through Appellant No.3 and Shri Yogesh R. 

Sanghvi, both brokers of Appellant No.1. I find that the documentary evidences 

and statements of the brokers and transporters have been discussed and 

reproduced in a very elaborated manner in the impugned order and many 

transactions recorded in the seized private records were found tallying with the 

statutory records/transactions of Appellant No.1 which prove authenticity of 

transactions and details contained in the relied upon documents and relevance of 
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those for duty liability on Appellant No.1. 

7. I find that adjudicating authority, -at Para 13, has discussed the various 

seized documents and explanation given by Appellant No.3. I find sample copies 

of diaries have also been placed under Para 3.2.1 of the Show Cause Notice. I 

find that dispatch and transportation of goods, as discussed in Para 17 of the 

impugned order, are established by way of confirmation of details recorded in 

seized documents by the owners of the Trucks in their respective statements. 

Also, Para 24 of the impugned order, explains the revelations made by Shri 

Yogesh R Sanghvi in respect of details written by him in diaries seized from his 

residence, corelating purchase and sale of finished goods from Appellant No.1 and 

buyer of the goods. I also find that Images of sample copies for such explanation 

have been placed under Para 3.2.4 of the Show Cause Notice. I further find that 

Shri Vikram A. Jam of M/s. Shree Sai Corporation, Bhavnagar in his statement 

dated 13.08.2015 confirmed the veracity of activity of Shri Yogesh R Sanghvi and 

stated that he was working as commission agent and involved in the loading of 

goods being paid Rs.100-200 as a fixed amount I per vehicle. Thus, correctness 

of contents of diaries stands cross checked. 

7.1 I find production of following questions and answers recorded in the 

statement dated 29.10.2015 of Appellant No.2, as below, appropriate to 

understand facts of the case:- 

"Q. 5: Please peruse documents mentioned at Sr No.12 & 14 seized under 

Panchnam dated 12.09.12 drawn at office premises of Sh Himanshu N Jagan 

Broker of M. S. Bar. 

Ans:- / peruse documents mentioned at Sr No.12 & 14 seized under Panchnama 

dated 12.09.12 drawn at office premises of Sh Himanshu N Jagani, Broker of M.S. 

Bar. These documents are in form of dispatch book prepared by Sh Himanshu N 

Jagani. At the extreme right hand side of the page, the name of the Re-Rolling Mills 

who have sold! supplied the said goods is also mentioned. In token of perusing the 

same, I put my dated signature on above mentioned documents. 

Q. 6. Please peruse a sheet ":annexure -HJ" prepared on the basis of 

documents prepared on the basis of documents at Sr No.12 and 14 seized under 

Panchnama dated 12.09.2012 from office premises of Sh Himanshu N Jagan 

Broker of M. S. Bar and offer your comments, if any. 

Ans:- I peruse the sheet "Annexure-HJ" prepared on the basis of documents 

No.12 & 14 seized under Panchnama dated 12.09.2012 at office premises of Sh 
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Himanshu N. Jagan Broker of M. S. Bar. I cross check all the entries mentioned in 

this sheet with Documents No.12 & 14, and found it tally and in token of same, / put 

my dated signature on this sheet. 

Q-7 Please peruse documents mentioned at Sr No.12 seized under 

Panchnama dated 12.09.12 drawn at office premises of Sh Himanshu N. Jagani, 

BrokerofM.S. Bar. 

Ans:- I peruse documents mentioned at Sr No.13 seized under Panchnama dated 

12.09.12 drawn at office premises of Sh Himanshu N. Jagan Broker of M.S.Bar. In 

token of perusing the same, / put my dates signature on the Page No.58 & 59 of 

documents No.13. These entries are date-wise amount in real figures for the goods 

alleged to be sold by my company i.e. MIs. Bansal Castings P Ltd, Sihor through 

Shri Himanshu N. Jagan Broker. 

Q. 15 Please peruse your sales report for the year 2011-12 & 2012-13 and tallied 

the same with Annexure HJ and Annexure YS prepared on the basis of documents 

as mentioned above. 

Ans:- I tallied Annure HJ and Annexure YS with my sales register for the F Y. 

2011-12 and 2012-13. 

Q. 16 Whether any entry mentioned in the Annexure HJ and Annexure YS tallied 

with yours sales register forF Y 2011-12 and 2012-13? 

Ans: No 

Q. 17 How did you receive payment of the goods sold! removed by your firm 

without issuance of invoice and without payment of duty? 

Ans: Being an old matter, I can not recollect the same. 

Q. 18 Please peruse Annexure E prepared on the basis of Annexure HJ and 

Annexure YS after removing the entries in respect of which Central Excise Invoice 

had been issued? 

Ans. I, peruse Annexure E and in token of tallying with Annexure HJ & YS, / put my 

dated signature on the same. 

Q. 19 Do you want to say anything else in this regard? 

Ans:- No. 

7.2 I find that Appellant No.2 in his earlier statement dated 26.03.2013 after 

perusing the documents mentioned at Sr No. 12 & 14 of the Annexure to 

Panchnama dated 12.09.2012 drawn at the office premises of Appellant No.3, 
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confessed that Appellant No.1 was selling the goods to those persons, however, 

on verification not all entries were found in the records of Appellant No.1. He also 

identified those documents as "dispatch book" prepared by Appellant No.3 and 

also explained that name of the Re-Rolling Mills was mentioned to whom goods 

sold! supplied; that they usually sold these goods to those persons but he had no 

records in respect of all the entries relating to his firm. I also find that Appellant 

No.2 has argued that statement dated 26.03.2013 was recorded in haste, which I 

find has no merit as subsequent statement was also recorded as discussed 

hereinabove. Appellant No.2 has admitted clearances of finished goods recorded 

in private records of brokers and differentiated the goods cleared with Central 

Excise invoices and without CE invoices. I also find that on being confronted with 

the incriminating documents seized during the searches, both brokers in their 

respective statements, accepted the purchases of goods cleared by Appeflant 

No.1 without CE invoices and without payment of CE duty and they knew 

because they acted as brokers in such transactions and entries were available in 

their private records. 

7.3 I find that these are substantial evidences duly corroborated which have 

not been retracted at any stage and therefore, as per the settled legal position 

sanctity of the same cannot be undermined by arguments only. I also find that the 

authenticity of records seized from the premises of Appellant No. 1, Appellant No. 

3 (broker), and Shri Yogesh R. Sanghvi, broker have been duly corroborated and 

tallied with records seized from other premises before quantifying Central Excise 

duty liable to be paid by Appellant No. 1. Adjudicating Authority at Para 29, Para 

31, Para 35.6 and Para 38 has elaborately discussed the correlation of the 

evidences available in this case. 

7.4 Appellants No. 1 has argued that demand of duty cannot be confirmed on 

the basis of diaries and records recovered from third party like brokers Shri 

Himanshu N. Jagani (Appellant No. 3 ) and Shri Yogesh R. Sanghvi, and hence, 

demand made on the basis of third party documents is not sustainable. In this 

regard, I find that the diaries maintained by the brokers recorded legal, as well as 

illicit transactions of Appellant No. 1. I also find that many transactions recorded in 

private records tallied with invoices actually issued by Appellant No. 1. Thus, 

truthfulness of diaries/notebooks and other private records recovered from the 

brokers during search is clearly established, also because both brokers admitted 

to have dealt with the goods belonging to Appellant No. 1 without CE invoices and 
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also sold such goods without CE invoices and without payment of CE duty. 

Notwithstanding above, I also find that demand has been computed on the basis 

of Annexures prepared on the basis of scrutiny of documents seized at different 

premises of brokers and at the premises of Appellant No. 1. I also find that all 

links involved in the case, i.e. brokers, Appellant No. 1, transporters etc. have 

corroborated evidences gathered during searches and therefore, demand cannot 

be said to be based upon third party evidences only. The case in fact, is not 

based only on third party documents but duly corroborated by host of other 

evidences. I find that the multiplicity of parties itself negates concept of third party. 

In the instant case, the evidences of clandestine removal have been gathered by 

the investigating officers from different persons and different places and therefore, 

it cannot be called third party evidences but actually corroborative and supporting 

evidences found against Appellant No. 1. 

7.5 Appellant No. 2 has in his statement dated 29.03.2016 recorded during 

final part of the investigation, on being confronted with vital documentary and oral 

evidences along with duty calculation Annexures, admitted that they cleared 

excisable goods without payment of CE duty and without issuing CE invoices for 

such transactions. This statement of Appellant No. 2 dated 29.10.2015 has not 

been retracted till date and hence, have sufficient evidentiary value, which cannot 

be belittled. The combined appreciation of all such corroborative evidences reflect 

that CE duty evasion has indeed taken place and Appellant No. 1 has indulged in 

CE duty evasion. I, therefore, find that all these vital and hard evidences are 

sufficient to prove the case against the appellants. In this regard, I rely on the Final 

order of the Hon'ble CESTAT in the case of Om Prakash Agarwal reported as 

2017 (346) ELT 125 (Tn-Del) wherein it has been held that:- 

"5. / note that in both the proceedings almost identical set of facts were 
involved. The allegation was that based on evidences collected from the 
suppliers' side, unaccounted receipt and further manufacture of dutiable 
items by the appellant was sought to be sustained. Admittedly, the case is  

not only based on the material evidence collected from the supplier's end 
and also as corroborated by the responsible persons of the supplier's end.  
The receipt and use of the such unaccounted raw materials for further 
manufacture has apparently been admitted by the appellants and due duty 
short paid has also been discharged during the course of investigation 
itself. The appellants great emphasis on non-availability of the further 
corroboration by way of details of transport, money receipt, etc. In the 

present case, the evidences collected from the supplier's site is categorical 

and cannot be disputed. The private records of the suppliers have been  

corroborated and admitted for the correctness of their contents by the 

persons who were in-charqe of the supplier's units.  When such evidence 
was brought before the partner of the appellant's unit, he categorically 
admitted unaccounted clearance of dutiable items.  However, he did not 

name the buyers to whom such products were sold. In such situation, it is 
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strange that the appellant has taken a plea that the department has not 
established the details of buyers and transport of the finished goods to such  
buyers. It is seen that the records maintained by the suppliers, which were 
affirmed by the persons in-charqe cannot be brushed aside. It is not the  
case of the appellant that the suppliers maintained such records only to  
falsely implicate the appellant. In fact, the supply of unaccounted raw 
materials has been corroborated by the partner of the appellant's firm. in 
such situation, it is not tenable for the appellant to, now in the appeal stage, 
raise the point by requirement of cross-examination, etc. Admittedly, none 
of the private records or the statements given have been retracted or later 
contested for their authenticity. In the appeal before the Tribunal, the 
appellant is makinq a belated assertion that the statement by the partner of 
the appellant-firm is not voluntani. Various case laws relied upon by the 
appellants are not of any support in the present case. In the cases involving 
unaccounted manufacture, the evidence of each case are to be appreciated 
for conclusion. As noted already, the third party's records at the supplier's 
side as affirmed by the person in-charge and further corroborated by the  
appellant cannot be discounted only on the ground of further evidences like 
transportation and receipt of money has not been proved. In a 
clandestine manufacture and clearance, each stage of operation cannot be 
established with precision. On careful consideration of the grounds of 
appeal and the findings in the impugned order, I find no reason to interfere 
with the findings recorded by the lower authority. Accordingly, the appeals 
are dismissed." 

(Emphasis supplied) 

8. Appellant No.1 contended that the statements relied upon in show cause 

notice are not admissible evidences because procedure stipulated under sub-

section 1 of Section 9D of the Act had not been followed by the Adjudicating 

Authority. Appellant also relied upon the Hon'ble High Court's decision in the case 

of M/s. Mahalxmi Dyeing Mill reported as 2016 (343) ELT 453 (Tn- Ahd) and 

several other decisions in the matter. I find that in the case on hand, the facts 

remain that Appellant No.2, Director of Appellant No.1, has perused the 

statements. relied upon in the show cause notice, perused the documents seized 

and accepted the correctness and genuineness of the facts recorded in it. Thus, 

statements are not recorded at the back of Appellant No.1. The correctness and 

genuineness of the facts are accepted by the person against whom the said 

statements were directed, and hence cross examination of persons by Appellant 

No.1 is not required at all under Section 9D as much as evidentiary value is 

accepted by the person against whom it is used. I find that Appellant No. 2 in his 

statements, has accepted the correctness of the statements relied upon, who also 

deposed categorically that his statements would be utilized as an evidence against 

him and his company. As discussed in foregoing Paras, the contentions made by 

Appellant No.1 and others are required to be held as misleading and after thought 

since the truthfulness of the statements of the witnesses and proceedings of 

investigation are not discredited at any stage in this case. Thus, I find that the 

correctness of the statements is established in this case and it is not the case that 
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adjudicating authority was deciding the allegations set out in the show cause 

notice only on the basis of the statements but it also includes other evidences 

corroborating the facts of the case where investigation is spread among seizures 

from different places and from different persons. In the facts of this case, case 

laws relied upon by the Appellant can not be made applicable in this case. I find 

that the ratio of the judgment of Hon'ble Supreme Court in the case of CCE, 

Mumbai Vs. M/s. Klavert Foods India Pvt. Ltd reported as [2O11TlOL-76-SC-CX], 

is applicable in the present case, wherein it is held that:- 

"18. During the course of arguments learned counsel appearing for the 

respondent submitted before us that although the aforesaid statements of 

Managing Partner of the Company and other persons were recorded during 

the course of judicial proceedings but the same were retracted statements, 

and therefore, they cannot be relied upon. However, the statements were 

recorded by the Central Excise Officers and they were not police officers.  

Therefore, such statements made by the Managing Partner of the Company 

and other persons containing all the details about the functioning of the  

company which could be made only with personal knowledge of the 

respondents and therefore could not have been obtained through coercion or 

duress or throuqh dictation. We see no reason why the aforesaid statements 

made in the circumstances of the case should not be considered, looked into 

and relied upon. 

19. We are of the considered opinion that it is established from the record 

that the aforesaid statements were given by the concerned persons out of 

their own volition and there is no allegation of threat, force, coercion, duress 

or pressure being utilized by the officers to extract the statements which 

corroborated each other. Besides, the Managing Partner of the Company on  

his own volition deposited the amount of Rs. 11 lakhs towards excise duty 

and therefore in the facts and circumstance of the present case, the 

aforesaid statement of the counsel for the respondents cannot be accepted.  

This fact clearly proves the conclusion that the statements of the concerned 

persons were of their volition and not outcome of any duress.  

(Emphasis supplied) 

8.1 It is settled law that in cases of clandestine removal, department is not 

required to prove cases with mathematical precision as held by the Hon'ble 

Supreme Court in the cases of Shah Guman Mal reported as 1983(13)ELT1631 

(SC) and of M/s. Aafloat Textiles (I) P Ltd reported as 2009(235)ELT587 (SC). 
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8.2 I find that the statement of Director! authorized persons of the assessee 

admitting clearances of goods without payment of CE duty and without issuing CE 

invoices inculpatory and not retracted yet is admissible as held in the case of M!s. 

Hi Tech Abrasives Ltd. reported as 2017 (346) ELT 606 (Tri.-Del.) 

"14. On careful consideration of the facts and circumstances as outlined 

above, / find that the statement of Director is the basis for the demand. The 

statement is inculpatoiy and is specific. The Director clearly admitted that 

the documents/private records recovered by the officers contained details 

of procurement of raw materials as well as clearance of finished goods with 

and without payment of duty. This fact is further strengthened by the 

observation that many entries in the private documents are covered by the 

invoices issued by the assessee on which duty stands paid. The Director 

has clearly admitted the truth of the charts as well as clandestine clearance 

of goods covered by the entries in the private notebooks which are not 

covered by the invoices. Such statement is admissible as evidence as has 

been held by the Apex Court in the case of Systems & Components Pvt.  

Ltd. (supra). The activities of clandestine nature is required to be proved 

by sufficient positive evidence. However, the facts presented in each 

individual case are required to be scrutinized and examined independently. 

The department in this case has relied upon the confessional statement of 

theDirector which is also supported by the mentioned entries in the private  

records. There is no averment that the statement has been taken under 

duress. The assessee also does not appear to have asked for cross-

examination during the process of adjudication. 

15. In view of the foregoing, I find that the Commissioner (Appeals) has 

erred in taking the view that there is not enough evidence of clandestine 

removal of goods Even though the statement of Shri Sanjay Kejriwal, who 

is said to be the author of the private records recovered has not been 

recorded, it stands admitted by Shri Tekriwal, Director about the truth of the 

contents of the private notebooks. Consequently, I find no reason to 

disallow this piece of evidence. 

16. The evidence of clandestine clearance has been brought on record 

only as a result of investigation undertaken by the department. The 

evidences unearthed by the department are not statutory documents and 

would have gone undetected but for the investigation. Therefore, this is a 

clear case of suppression of facts from the department and certainly the 

extended period of limitation is invocable in this case and hence the 

demand cannot be held to be time-barred." 

(Emphasis supplied) 
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8.3 I also rely on the Final order the Hon'ble CESTAT in the case of M/s. 

Haryana Steel & Alloys Ltd. reported as 2017 (355) ELT 451 (Tn-DeL) wherein it 

has been held that notebooks seized from the possession of appellant's 

employee at the time of search showing entries for accounted as well as 

unaccounted goods which have been explained in detail and disclosed by the 

GM of the factory and tallying with invoices/gate passes issued is trustworthy; 

that the statement of the employee running into several pages and containing 

detailed knowledge like in this case also to be considered reliable. I rely on 

decision in the case of M/s. Ramchandra Rexins Pvt. Ltd. reported as 

2014(302)ELTA61(S.C.) wherein similar view has been taken by the Hon'ble 

Supreme Court. 

8.4 I am of the considered view that the admitted facts need not be proved as 

has been held by the Hon'ble CESTAT in the cases of Alex Industries reported as 

2008(230)ELTOO73(Tni-Mumbai) and M/s. Divine Solutions reported as 2006 

(206)E.L.T.1005(Tri. (Chennai). Hon'ble CESTAT in the case of M/s. Karori Engg. 

Works reported as 2004(166)E.L.T.373(Tri. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used 

against the maker. Therefore, the Appellant's reliance on various other case laws 

are not applicable in the light of the positive evidences available in this case as 

discussed above and in the impugned order. Hon'ble CESTAT in the case of 

M/s. N R Sponge P Ltd reported as 2015(328) ELT453(Tri-Del) has also held that 

when preponderance of probability was against the Appellant, pleading of no 

statements recorded from buyers, no excess electricity consumption found, no raw 

material purchase found unaccounted for are of no use. 

9. In view of the above facts, I find that the contentions raised by the 

appellants are of no help to them and the Department has adduced sufficient oral 

and documentary corroborative evidences to demonstrate that the Appellants were 

engaged in clandestine removal of the finished goods. I, therefore, find that the 

confirmation of demand of Central Excise duty of Rs.33,90,573/- by the lower 

adjudicating authority is correct, legal and proper. 

9.1 It is natural consequence that the confirmed demand is required to be paid 

along with interest at applicable rate under Section 1 1AA of the Act and I, 

therefore, uphold the impugned order for payment of interest also. 
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10. I find that this is a case of clandestine clearances of the goods and hence, 

the impugned order has correctly imposed penalty equal to duty of Rs.33,90,573/-

under Section 1 1AC(1) of the Act on Appellant No. 1 with option to pay reduced 

penalty as per provisions of Section 1 1AC of the Act. 

10.1 Appellant No. 2 (Director of Appellant No. 1) has contended that the lower 

adjudicating authority has failed to establish as to how he has abated the so-called 

evasion of Central Excise duty and thus wrongly imposed penalty on him under 

Rule 26(1) of the Rules. I find that the facts of this case very clearly establish that 

he was the key person of Appellant No.1 and was responsible for clandestine 

removal of the finished goods manufactured by Appellant No.1. He, as director, 

was looking after entire working of the unit including sales and purchases of 

Appellant No. 1 and had concerned himself in various irregular activities related to 

the excisable finished goods including manufacture, storage, removal, 

transportation, selling etc. of such goods, which he knew and had reason to 

believe that they were liable to confiscation under the Act and the rules made 

thereunder. Looking to the involvement of Appellant No. 2 in the case and gravity 

thereof, I find that imposition of penalty on him under Rule 26(1) of the Rules is 

correct, however, the quantum of penalty imposed upon him is very high and 

needs to be reduced to Rs.5 lakhs in the interest of justice. 

10.2 As far as penalty upon Appellant No. 3 is concerned, it is contended that 

his role was limited as link person and he was not concerned with goods and 

therefore, penalty is not imposable upon him. I find that the above contention is not 

correct as he was the key person and had been dealing with the goods on behalf 

of Appellant No.1 without cover of CE invoices and supplied the same without 

cover of invoices and without payment of CE duty. Incriminating documents 

establishing clandestine clearances of the finished goods were also found from the 

premises of Appellant No. 3 during search proceedings. The details of clandestine 

transactions recorded in his diary/notebooks contained details of the goods, truck 

no., cash payments, etc. Thus, his role is elaborately discussed in the impugned 

order and in fact, inquiry has originated based on the documents recovered from 

his premises and therefore, he cannot now plead that his role was limited as a link 

person between the buyers and the seller. I find that his role was very crucial in 

the whole episode of clandestine removal of goods. Therefore, I find that penalty 

under Rule 26(1) of the Rules has been correctly imposed upon him by the lower 

adjudicating authority. However, the quantum of penalty is very high and needs to 
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be reduced to Rs. 5 akhs to meet the interest of justice. 

11. In view of above, I uphold the impugned order in respect of Appellant No.1 

but reduce penalty imposed on Appellant No.2 & Appellant No.3 to Rs.5 lakhs 

each in this case. 

??.? 3dI3?tccjkI c c1 dI 3I4kI' 5YcI-d ç1'ch 11T1ft1I I 

11.1 The appeals filed by the Appellants stand disposed off in above terms. 

By R.P.A.D.  

To, 

(c1.-II,  1d'k) 

3lklctd (31'.lc) 

M/s Bansal Casting P Ltd, 

Plot No. 93, Village: Vadia, 

Taluka- Sihor 

District: Bhavnagar 

d — 

dIcbI — 

- 

Shri Atul Bansal, 
Director, 

- 

____ 
M/s Bansal Casting P Ltd, 
Plot No. 93, 
Village: Vadia, 

• 

s, diii — 

Taluka- Sihor 
— 

Dist:- Bhavangar. - -Uclo-idI 

Shri Himanshu Nandlal Jagani, 
38, Vihar Complex, 

¶ri iini 

Forth Floor, 
Near Sahkari Hat, 

, 

q 1-ç , cbj.) a1J)ch 
Waghawadi Road, 
Bhavnagar. 

lclo1dk 

Copy to:- 

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionérate, 
Bhavnagar. 

3),-The Assistant Commissioner, GST & Central Excise Division-Il, Bhaynagar. 
4) Guard File. 

5) F No. V2/239/BVR/2017 6) F.No.V2/349/BVR/2017 
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