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dl 3Tt1T 3tlaln'/TI 1-,i 31P.1ITPI/ i'*a/ in, 3tTamw, o411ar riu', IffR'/ .t)aiq, , (.,1w'k / ,,UJ4,1R I a1111Tsrl 'toi  j llft,i il 

ai, r 3n1r [tIT: I 

Arising out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar I Gandhidham 

tr ii'i & lcii1 r oflJ- 1 '. -i /Name&Address of the Appellants & Respondent :- 

1. MIs Madhu Silica P. Ltd. (PU IV), Plot No. 147, Vartej, Bhavnagar 364 004, 

r 3t1I1(3141w) * oe121rt 4 C.e1wrt I11rt ,il' 31'Fd iiltlit /  1 IStIlT 31$1F1 Ci  StT e'rti 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

iI1ei nt  eezr qj var  31$141sr .-eIeI(wuI vf 3rrftpr, *lar iic It 31t1SlST 1944 T ORT 358 
31Pr4FtIT ld 31l1a1IT, 1994 T86314 -.'1l78d IftTlTStRTft- 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

41qui J1c-.ne,.i es .,-Ipf ti* uaci 11ir, elar  nr ear 3ettr4tar annarrfttarui r 1wn1 41, -c 
2, 3ITT. . 'ITIT, IT , St t ,iifl sn1v 1 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, BK. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) l'*rt tift.4  1(a) dcliv re 31414t v winpni p)w 113ff 31414 1lu Tle*., 1lSr irYic Irpee IRT lOi4'( 31414'lar ooifJetui 
(1z) *1 iñtar 411~,'ii, , ,TIrflq PIIT, 4S1T14 13IT 311IT1i 31fJl,IeIc- $OOf 3ff f ii,(1 IIT1V Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumati Bhawan. 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(is) 31414151 .-aiS)'iui e war 3141w ttearpt ', ¶lc.' islar .t,-'v. llc-w (314131) jslm,l, 2001, 1let 6 ; 3111411 81T*ffar 1wv 
'tar EA-3 14 flT tlfl14 s v) (i .,!i,ii 51FI1T I  13t 1 11151, dfi 5c4i, 11 t 31151 ,OIi fft 
eiiiii TaT1 sr14srr, '541 5 clili Sit ill SilT, 5 c'fll* '4c,'  SIT 50 aia '5411131 31l11T 50 c'fllS .s'lr 3181111 nft wwtr: 1,000/- 

14, 5,000/- 31'.TnT 10,000/- '1 Sit fl1Mtpr .,,ei 11131 t 1rl llel.l 114] 1ff8'fttl lle'i' 311 115111151, 11.161,1 ?141efl11 
lnff.)ewur t 1111.11 IlfIOw (011-hI 8 atm   115 lli0l.j4, th *31 QI(1 .dFff t1511wd w gi'fc IOHI 1we1 .ii.ii srr1v I 
e61rt arm Tam, *ar 'r et arm 10 anfmv srn at, 61,i 3n413f151 .-qie4ai t nmm fffmar I ISISITT 3nknr (14 315*1) *a 

01v 311*5e-qw 3f 11111 500/- a,v 311 lffnflftmm nrpa 1111T .1,1,11 p1111 li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shalt be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10,000I- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Apptication made for grant of stay shalt be accompanied by a fee of Rs. 500/-. 

314f51 3ff owr 86(1) 3f 3(mta'rpt 1viw  01eieic'ft, 1994, 01oe 9(1) 1 

1111 S.T.-5 ew 14flafr 3ff sit r*14 ear em 011, 14nr v fffaw 314131 3ff 5118 f, 31141 i61 Iur 3f 14 
 ear viff 1iI01,1 1'l,15 e1fv) 3flT  3f arsr 3f arr ear i1 a lnsm, ,,i 11',,  3ff stiar  3ff sifar 14 1,a4r rrr 

'iv 5 vma SIT i 3131, 5 eiva 31111 511 50 eIw  1131 315t11T 50 clIel .541! llftlar 1'I'I atorlr: 1,000/- '541, 5,000/- 
'i4 315151110,000/- ) art ffm'iffw stair nrear 3ff 1415 14i ¶fisl'tftw nrpa ap j,,(],., 4f3fsr ,-,,i31(la,a1 3ff ntiai 

11I114' (011<11 siTar II11 18 111)01.1.5 8111 *31 ,aiti .,jI sii1wct  gl'sc ,1eRf 1ei 111,11 rttfv I 11.161,1 419< Sit 115151151, 
 3ff 3r arm 3f sn1t,v  r14111w 314ftf15r 511113eTaUT 3ff I tarrpiw 314nr (14311*1) 4 01v 341*131-'rT mar 

500/- army art ¶/ftfif14 11131 31511 s.ii 41111 1 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shatl be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rn. 
10001- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000I- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Ps. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made for grant of stay shalt be accompanied by a fee of Rs.500/-. 
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(v) 

fcd 3fzrvi, 1994 r tim 86 )1 3trtlm3 (2) im (2A) 3tWir n.y) 1 i4l 3ttftit,  ioil, 1994, *1 ¶ie 9(2) I 

9(2A) n dd wrrT S.T.-7 ii* tI• imi 3TtsiWSr .jç'1I 1tç, 355 3ff'4f  (3ftftfl,  sirPr jc4V iTim 

nour tnftyr 3trir r cIrtiY iI1 si (rA * rnn u1l ti&ilti 11 stiThv) 3 3tTim cow Itriow 3tT 315-tOT 

- iic iIo/ 1rtiq,(, 314tiRt irsiTZiT1Rut e 31r8im cc') w.& wr ¶tr oic Tt t MII m 31151 1c1 ft t41 I I 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 

to file the appeal before the Appellate Tribunal. 

*I1jt 1Io., 41zl51 c'1lC, tIc.o 1?'O 1oi#,.t 3ttflT5r ,ijIq,ui (lT&) 4i ',il  3~I31'( 8i SiiSIc i -'iic, 1131OT 311fzrw 1944 t 
tiir 350111 1 3(515151 3fr 41t f-r 31fftf5T5T, 1994 t tflf 83 ftr 31115)31 51orei ft  t 4 , Tr 31T11r i 111t 3Ttft51lTT 
MlU141ui i 314111 w1 ereio -qic 1I51w/ai im 81 10 tdt11rrr (10%), siw ow srt51sit ¶m1~,t , sir m1m, stw 4,oc  wi51srr 
foi(?,a , err ij,edii 1wi "us, OTr I8t Tt 11151 81 311r5111 isi )8i .,ti1 150)1 3T41131 r siflt 831  sv if 31It3OT T 811 

841w 5c9ic 51141 ow #511im 8131115)11 iiiw ¶ij sw ' if ft  5flj 

(i)  

(ii) 5151811 jjii ift 4 'ic'icl 

(iii) 515151w isii 1iio0)1 8n )lee 6 *1 3(i1w 8T 4'Jf 

- 5131 1 311 tim 81111011151 (1)rcIlrt (51 2) 31181)11rsT 2014 81 311151 'k 31 oi513wi 81 (8stmthw 

Isisrir 331ff ow 315)151 11/1 elld), 41 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded' shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cerivat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

3TR51 ei O1 qsr1atur  311515151: 

Revision application to Government of India: 

3w 3{lifsr ift ssriferur i1eri -oif0)(lci erwift if, #151 it-sic 51si 3481I51Tr, 1994 ift 1fl5T 35EE 81 11l5t 9c5't' 8i 315115T 31111 

o1o, ittir esei4,, ttWttEI13T 3114'85t 4, f-çi eii, si,s-o ¶SSTIY, T/)I1I 151i'11, (Ioi l'T tisist, *itic 51151, 41ift-ii000i, 81t 
,,ii1i 5ITt1Tl / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue. 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

11)?, 'Riot 8i )*)1 otiiot 81 iiiiiif if, 5131 'RR'tli'l ,Hic'l 4/t 10)1 i15i0) if 515111 8i *i.dId1o1 81 rt'tli'R sit 31'*l) 3f5-57 'lft5sI0) 511 

11w  515111 5131 if 5111 'tildlji'u 81 liJot, sit 1511 imi if iii stewsir if iot 81 vstt-erui 81 4u'u, 1-t11 eriai0) iii 

(811)1 515111 5131 81 otiot 81 1R,'Ri'R 8i JIIJ-I0) 8111 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

I1T311 81 sitrs 18'u)1 li% TT fis*lT 511 'Riot 81 (8I0)si)"i 81 irstim 't,,0) 'Riot 'IT 41 4 8451 içsic 51'e, 8n te (fc) 81 

'Riel0) if, 511 511531 8i Silil ¶8151i 5i'c 511 1151 ztll ltI51 511 dl41 l / 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

srRic SF1151 411 3ldldi,1 181v (8oti 511151 81 si, 0)Ric'i 1T 111 811 'Riot (851151 (85i 51511 I 

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

81 s,-eiot steer 81 81 (8w sfr 41w sr 3151wsi o si* (8131swr irroinsft 81 ir eii-o 511 4 481 

31815r5fr31151im(3 5)lsr)8lcaili l,-rt 311Ths111 (ur. 2), 1998 ifrtim 1098 oisr(8srtriflst$ 3riorIt'IT5rrR13181 

trft11 f8v at l/ 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

j14leT1 311851SF ift 1 el)1tzrr 'qw ewirr EA-8 if, off 511 841sr 'ec,ot reer (314151) (dsotinc41, 2001, 81 (800t 9 8n 318 lI"c , 

551r31184r81ur813s11tr8131stolo'81rk)1 ernl4 I 5R51ert 3813118 1T51Jj, i 311t5r51315ft5134515116 rfffiwot 51Tii)1 

vrIfvl 5115-1 ff1 8ie5115r o -'iic n1'ot 31ft51rsr, 1944 511 IniT 35-EE 81 rttrrt (8T1'I1SF sIe 511 315115141 81 sea-sr 81 i/Is s TR-6 41 

511 ti0)1 51441 / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal, It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(vi)   131111m 51 3 i0)'I51uI4l 

i(eotot tl'OTotiw eot0)51135181 tt81e'otdl200/-err51STOTvT181ztT oiiV3#  liotdot sotiterotiw eifici31ift 

s0) 1000 -/ err arsiuirir f8ii i1v I 

The revision app(rcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) 1115, sr 31rsr 81 4 ussr 345)1 err imr8sr ff 81 v,-0)w ussr 311)151 81 10)s eot err 5TT11R, .5R0)*CI ssr if f8ei ,otioti sii14t w rrtsr 81 

 sl1 41 13rwr 'T81j en0) if 81 Cli sru11185rt)11 31l81l51 nF)ei 41 1741  31lSr sIT 8iffrr een  44 0511 351)1831 18,ei ,vicin Il 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

srsrisft11sir -eieiote ireer 3rtIrl44rur, 1975, 81 3rsrsi,f1-I 81 3rsrnrrs soi s4sr 4 ssl5-rvr 311441 41 SICI 151 l81tilf1sf 6.50 44 411 

-5i11ioi'.1 511151 151w51 eldil tr'lotn 5111)1511 I 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shalt bear a court fee stamp 

of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

iTh'ii steer, 841ST .s,-eic steer ow 0)aiei 3141811w ,-eionCleiui (ei0) 15141) iotio0)1, 1982 81 nf81sr ow 31ser si41nrsr srruT81 41 

i13jiCl'a 'bl0) ai0) Cl 1 38s 5)1 tzrnzr 3tTotrt51r (8ri otirti 81 / 

Attention is also invited to the rules covering these and other related mailers contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

5O i14liftsr MiR'it 54 314151 8t1%5t 'bl0) if CCCIII 011i44, 151i-C{d s/Is lototot snisic-nsft 81 CIt Isiull l8ssiu11sr tsuic 

www.cbec.gov.in  e/I ?,en e0) I / 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

M/s. Madhu Silica Pvt. Ltd., DU-IV, Plot No. 147, Vartej, Bhavnagar 

(hereinafter referred to as "Appellant") filed an appeal against the Order-In-

Original No. 86lExciselDemandl2O 16-17 dated 31.03.2017 (hereinafter referred 

to as 'the impugned order') passed by the Assistant Commissioner, Central 

Excise, City Division, Bhavnagar (hereinafter referred to as 'the lower 

adjudicating authority'). 

2. The brief facts of the case are that scrutiny of records of Appellant for the 

period from March, 2014 to February, 2015 revealed that Appellant had availed 

Service Tax credit in respect of various services, which were allegedly not 

admissible as per the definition of input service as provided under Rule 2(l) of the 

Cenvat Credit Rules, 2004 (hereinafter referred to as 'the Rules') on the alleged 

ground that this services have been used for making structures for support of 

capital goods installed for expansion of existing manufacturing unit and hence, is 

specifically excluded from the purview of availment of Cenvat credit if these 

services were said to have been used for providing (i) Construction of a building 

or a civil structure or a part thereof, and (ii) Laying of foundation or making of 

structures for support of capital goods. 

2.2 Since Appellant availed Cenvat credit which was not as per the provisions 

of the Rules, Show Cause Notice was issued to Appellant, which was 

adjudicated vide the impugned order whereby the demand of Cenvat credit of 

Rs. 47,00,454/- was confirmed under Rule 14 of the Rules, read with Section 

11(A) of the Central Excise Act, 1944 (hereinafter referred to as "the Act "), along 

with interest under Rule 14 of the Rules read with Section 11AA of the Act and 

penalty of Rs. 47,00,454/- was imposed under Rule 15 of the Rules read with 

Section 1 1AC of the Act. 

3. Being aggrieved with the impugned order, Appellant preferred the present 

appeal, inter a/ia, contending as under: 

3.1 Appellant contended that the lower adjudicating authority has wrongly 

observed that Cenvat credit is not available as fabrication was carried out on the 

material supplied by Appellant; that the service provider had provided labour, 

who carried out fabrication of plant as per design given by the Appellant and 

such work fell within the purview of definition of input service as provided under 

the Rule 2(l) of the Rules since, the service provider had not carried out any 

(civil) construction work and therefore, exclusion part of the definition was not 

Page 3 of 16 
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applicable to them; that in view of this fact the demand is not sustainable and 

interest ordered and penalty imposed in the impugned order are required to be 

set aside. 

3.2 It was also contended that the charges of suppression of facts are not 

tenable inasmuch as Cenvat credit taken by them was duly reported in 

corresponding monthly ER-I returns; that the judgments of Hon'ble Supreme 

Court in the cases of Dharmendra Textile Processor reported as 2008 (231) ELT 

3 (SC) and Rajasthan Spinning and Weaving Mills reported as 2009 (ELT)3 (SC) 

relied upon by the lower adjudicating authority are not applicable. 

4. Personal hearing in the matter was attended to by Shri R. R. Dave, 

Consultant wherein he, reiterated the grounds of appeal and submitted detailed 

written submissions contending that the work order had been given to different 

service providers for erection and commissioning of various plant and 

machineries fabricated at the factory site; that fabrication and erection of these 

plants and machineries and parts thereof were essentially required to 

manufacture their dutiable final product, "Precipitate Silica"; that Cenvat credit of 

Service Tax paid on input services used by them needs to be allowed. No one 

appeared from the Department despite personal hearing notices issued to the 

Commissionerate. 

4.1 Appellant also submitted written PH submission stating that M/s. Maruti 

Nandan Fabrication had provided services of fabrication of cable tray which was 

required in F.D. Plant for laying cables from Transformer to Plant and no civil 

work was done for preparation of Cable Tray, hence Cenvat credit is admissible; 

that M/s. U.T. Associates provided services as per Order No. 

MSPLIPROJ_009/2012-13 pertaining to Fabrication and Erection of MS Tank 

and Vessels, Silos, Duct support etc., which did not require any Civil 

Construction Work and therefore, Cenvat Credit is admissible on such services; 

M/s. Sharma Associates provided services in relation to Fabrication and Erection 

of pipelines for transfer of material as per work order No. MSPL/Project-

009/30/2013-2014, and hence, Cenvat Credit is admissible; that M/s. Rana 

Engineering and Fabrication provided services as per Work Order No. 

MSPL/009/56/2013-14 dated 28.06.2014 pertaining to fabrication and erection of 

panel in C.F.H.A.G. Hot Air Duct, as well as Chimney and no civil work was 

done/required, hence, Cenvat credit is admissible; that M/s. Nirav Engineering 

were providing services in relation to collection of sweeping waste etc. and no 

civil construction work was done and therefore, Cenvat credit is available; that 

M/s. Dev Consultant Service provided services of fabrication and erection of lBR 

Page 4 of 16 
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Pipeline, Installation of header, TRS and TCV and no civil construction work was 

required and hence, Cenvat credit is admissible; that M/s. C-Tech Engineering 

had provided labour service in relation to tube bundle as per Work Order No. 

MSPL/009/13/2012-13 and therefore, Cenvat credit is admissible; that M/s. 

Jagdish H. Gohel provided services in relation to work in F.D./S.D. Plant and 

packing section and no civil construction work was undertaken and hence, 

Cenvat credit is admissible. 

Findings: - 

5. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeal, written and oral submissions made by the Appellant. The 

issue to be decided in the instant appeal is whether the impugned order denying 

Cenvat credit of Service Tax of Rs. 47,00,454/- paid on the various services on 

the ground of non-compliance of Rule 2(l) of the Rules is correct or not. 

6. The Appellant has submitted that availment of Cenvat credit of Service tax 

paid on various input services has been wrongly disallowed to them, even when 

Work orders /Purchase orders and relevant invoices indicate that they have not 

carried out any civil construction or any work in laying of foundation or making of 

structures for support of capital goods. Therefore, there is need to examine 

admissibility of Cenvat credit availed on the basis of work orders and/or invoices 

issued by each service provider. Let's examine work orders and description 

given in the relevant invoices / Bills etc. to come to the conclusion in each case. 

6.1 Illustrative scanned copy of Bill in respect of M/s. Dev Consultant indicates 

description of the services provided as below :- 

Page 5 of 16 



AMOUNT 
RS. Ps  

1316691!- 6929.95 1901- 
lnchmtr Inchmtr 

368001- 
1822491/- 

Bill No. 0512014-2015 
Madhu Silica Pvt. Umited 
GIDC, Vartel, Bhavnagar 

DEV CONSULTANT 
6, Mayurnagar Society, 
Drive-In. Road, Memnagar, 
Ahmedabad-380 052. 
Ph. -(079) 27451632,27412186. 

Date : 30/05I2014 

DESCRIPTION QV( RATE 
Rs. Pa 

. 5-etc' 30639!- 

" _—;.t.-5 Lil- 
I .  

Rs Two Lace Seventy Eight 
Thousand Five Hundred Twenty 

Nine Only.  278529!- 

27 nos 

3067 
Kg 

4 nos 160001- 
each 

15000/-
each 

12/- Kg 

LD 

1574601/- 
2478901- 

Net Payable Re. 

0 __ .- . SVCo,nt
Io7/ 

ServIeeT No: 
IBAT 5286A 

' 

6 

84000/- 

405Q00/- 

Fabrication and Erection lBR pipeline 
pine tine. 
Size mtr Inch Mtr. 
10' 199.25 1992.5 
8' 76.8 814.4 
6' 210.1 1260.6 
5' 146.3 731.5 
4' 44.8 179.2 
3' 636.1 1908.3 
2' 11.8 23.6 

1.5' 90.45 135.7 

1' 78.7 76.7 

W 14.95 7.48  
6929.95 

Fabrication & Installation of header 

above 200NB 

Fabrication & installation of PRSITCV 

Support 

RA bill I amount without tax 

SeMceTax 1? 3% 

Appeal No: V2/247/BVRJ2O17 

6.6.1 Bill No. 05/2014-15 dated 30.05.2014 submitted by the AppeDant 

established nature of designated work as "Fabrication and Installation of/BR 

pipeline / Header above 200NB / PRS / TCV", which cannot be said Civil 

Construction work by any stretch of imagination. Therefore, Cenvat credit of Rs. 

2,35,366/- on account of M/s. Dev Consultant is not hit by mischief of the 

exclusion clause of Rule 2(l) of the Rules and is available to the Appellant. 

6.2 Scanned copy of Invoice of M/s. G-Tech Engineering, Pune indicates 

description of the service provided as below :- 
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C-TECH ENGINEERING 
S.No. 7, Plot No. 203, PCNTDA, Shosari, Pune 26 

N. No. 9422350305

Email. gtechengg26@gmail.com  

TAX INVOICE 

lot No 53,55,56B, GIDC, Chjtra 
adhu Silica Pvt Ltd.

Date 

havnagar - 364001, Gujarat. 
ST Registration No: 24640200653 
egistration No : 24140200653 

Invoice No. 2 
28-4-2014 

Your P0 No.! Date hpt,PtPRL.CFI-tAGJMSPL.009t,3112ih 

D. Challan No. I Date 

Rate 
Rs!Unit 

60.00 

tion 

bor charges fpr tho difference 
actual and billed weight 

S 321 Fabrication of Tube bundle  

Qty Unit 

743.20 Kg  

Amount 
Rs 

44593.00 

VoJ-1ER  

A 
- 

ub Total \cbc 'Li 

rvice Tax \t:i.___— 

bar Charges Only 

44593.00 

12.36% 5511.6948 

Rs 50105 otal  
Upoes four Ia.ai iii thousand Seven hundred and ninety nine only 

AT TIN: 27810644795 V w.e.f 22-02-2008 
TTIN: 27810644795 C w.e.f 22-02-2008 
RVICE TAX No: AHAPG84OSPSTOOI 
N No. AHAPG8408P  

that myidor raIitr.ttOn ceittncete onden the M ratlet,ha Vain. 

In In tOrn. on, the date On s.tactr ttve cain of the goodn .peCttad 
II nade by mn/nC end that the tr.neacticr' of aide covered by thin 

hat b.,n aflactad by rn.Iua and It thall be accoUnted ton In tir, turnover 
Within thl,,0p( return .nd tfl do. bet, If any payable en the tn/that baa,, paid 
bepald. - 

3Si li-" 
to 

i.! 

For G-Tech Lnghieeiing 

(4 

6.2.1 The above scanned copy of Invoice No. 02 dated 28.04..2014 submitted 

by Appellant Clearly indicates that it is for providing of Sub-section 321 

Fabrication of Tube Bundle etc. which is pertaining to fabrication of plant and 

machineries and hence, Cenvat credit of Rs. 5,512/- is available. 

6.3 Illustrative scanned copy of Bill of M/s. Jagdish H. Gohel indicates 

description of services provided as below :- 
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2'. 
rised SIgnatorY 

(I) "iiCi C .J)/JfTO ?) i..- 

2) W7ot1L/r CLCVi OJTjA/v i—

C) ..P4c)wg2 S1ippz)' 

c. 
Y;.? 

4 51 
S

4•• 
ç\ :?/: 

• 5 

t 

&) 9P'//'. — .1 Jj' 

/04 78g. 
•J.YS ) . 
L -/ ts1 -251 

a . / l)9 2 ' — 

it  
j/7;72/V 

TOTAL t/J774Vt  
For, JAGDISH H. GOfIEL 

Appeal No: V2/247/BVR/2017 

un No. AMPR04688K 
I Gui. Registretlon No. 96819 

Code : Asicc2000 
DIC, Bhavnagar. 

-!!1 jjjiOIIEL 
LABOUR CON IRACTOR 

ALL TYPE OFKHALASI WORK, LOADP4G, UNLOA.NG 
& EQPT. RECTION 

OFFICE PLOT NO. 3, SUBHASHNAGAR BHAVNAGAR M. 85303220541 8401587009 

       

 

-"- 

Shri Date:  j0jc/14  

 

  

9 

    

       

3 

6.3.1 The description of services provided in bill/quotation, I find that services 

provided is very clear and the services are in relation to Manpower supply and 

Weight Calculation sheet. The services provided by M/s. Jagdish H Gohel 

provide services are certainly not a civil construction work or like. Therefore, 

Cenvat credit of Rs. 75,053/- on bills of M/s. Jagdish H Gohel need to be made 

available to Appellant as it is not hit by mischief of the exclusion clause of Rule 

2(l) of the Rules. 

6.4 Illustrative scanned copy of invoice of M/s. Maruti Nandan Fabrication, 

Bhavnagar indicates description of the services provided by them shown as 

below :- 

Page 8 of 16 
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C.) 

Plot No. 2535 I 38 - B, Akshardham Society, 
Near Ayodhyana5j taIvIbid, Bhevnagar 

Mobil. - 9974188736 
No. S•li 

MIS. C'\L . J-r L-fl, - 

• .-'°1 l9 
POIW0No.  

.._)-i' Vc 4-I-. 

cw-.4 4t,U-' c  - 4 

--.'-" C,-.  

L"L '-S-o 

2' 
'I.  

t...,.,.. .... 4 ..... ..I rt ,,J,. .' •$ q 

k 

SUbJctto Bhavnagsr Jurisdiction ' For, MARUT1 NANDAN FABRICATION 

,J3 1 -6 

2 '-' 

13., I 

I3•1 

6.4.1 Bill No. 53/1 dated 30.04.2014 submitted by the Appellant indicates 

description of services provided as labour charges for fabrication and erection 

work at GlDC site pertaining to welding of Silo, FD waze house, platform, etc. I, 

therefore, hold that the services do not fall under the exclusion clause and 

Cenvat credit of Rs. 8,11,389/- in respect of the services provided by M/s. Maruti 

Nandan Fabrication is not hit by mischief of exclusion clause of Rule 2(l) of the 

Rules. 

6.5 Illustrative scanned copy of invoice of M/s. Neerav Engineering, Ghosari, 

Pune indicates description of the services provided as below :- 
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Rate Amount 
Rs/Unft Rs 
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NEERy ENGINEERING 
HJ40. 1042, S.No. 95, Mahadeo Nagar Pune 28 

Email. 

Pan No: ACRPG4393F 

Service Tax No : ACRP04393FS0001 

r 

TAX lNVr 

Madhu Silica Pvt Ltd. 

Plot No 147, GIDC, Vartej 

Bhavnagar- 364 060, Gujarat 

Description 

Labor charges for the difference 

in actual and billed weight 

ervice Tax — 

60.00 154672.00 

—9ç. 

154672.00 

19117 

173789 

2577.87 

I 

upeos one lac seventy three thousand seven hundred and eighty nine only 

cs. 

For Neerav Engineeng 

of 5 

12.36%. 

Your P0 No J Date 
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WORK ORDER 

W.O.No.: MSpL/FDCIHAG/M°' 12-13 
DATE 11.03.2013 

To, 

¼
Neerav Engineering, 
Plot no 203, Sector 7, 
PCNTDA, 
Bhosarl, Pune 26 

Kind Attention Mr. Nlkhll GandhI (9422350305) 

Subject Work Order for Fabrication of Equipment (s). 

Reference : Your final offer dt. February 2013 and your joint discusSiOnS 

With M/s Madhu Silica Pvt. Ltd., (India) 

Dear Sir, 

With reference to above & the discussions you had with us. We are pleased to place this work 0rc 
for Fabrication of Equipment (s) for our project MSPL 009 as per following details, 

0 1. SCOPE OF WORK 

Sr. 
No. 

1.1 

Item 

Fabrication & testing of Tube Bundle assembly In SS 
310 + Alloys Steel Tubes for Module 1 - MSPL 009 

Total 
qty. 

2 nos. 

Approx 
weight  

52620 Kg. 

    

2. LABOUR CHARGES FOR FABRICATION: 

DescrIption Rate 
Amount 

2.1 SS 310 FabricatIon of Tube Bundle along with 
Alloys Steel, tube sheet & stiffener for Module 
- 1 MSPL 009. At our site. BHAVNAGAR. 

Rs 80 
per kg 20744 

1659520.00 

2.2 SS 310 Tube sheet drilling 073.1 mm Rs 60 
per drill 

1056 63360.00 

2.3 SS 310 Tube Bending 073.1 mm Rs 80 
per bend 

1012 80960.00 

2.4 SS 310 FabricatIon of Tube Bundle Module 1- 
MSPL - 009 along with tubes, tube sheet & 
stIffener. 

Rs 65 
per kg 

31876 2071940.00 

2.5 FabricatIon of Supporting & Transport 
Structure In MS for Module - 1 MSPL 009 

Rs 15 
per Kg 

9300 139500.00 

— 
2.6 Loading ,unioadlng & local transport Including 

Total labour charges 4015280.00 

Total labour charges shall be Re. Forty Lace fIfteen Thousand Two Hundred Eighty only. 

Page 1 a 

6.5.1 From Invoice No. 01 dated 15.05.2014 and Work Order No. MSPL/FD-

DFHAG/MSPL-009/06/12-13 dated 11.03.2013 submitted by Appellant indicate 

description of the services provided as Fabrication of tube bundle module, tube 

sheet drilling, tube bending and Fabrication of Transport structure etc. Hence, 

the description provided in Invoice does not indicate any kind of Service falling 

under the exclusion clause and Cenvat credit of Rs. 1,16,666/- in respect of 

services provided by M/s. Neerav Engineering, Pune is available to the 

Appellant. 

Page 11 of 16 



JAX Mo:  

5626L sdoo?' 
ENGINEERING & FABRICATION 

De i FCon & Eiecton. US. MS. SS. T, MS., Ss. 
Pp. L,e & Es* . 

VR.L AHROULA TEJVAJ4. POST OAJRAULA, 244 236, DSTy fr.J4 i,j,p,) 

. p 

V oV 41t941 I'1.i 5L41E,1 

1J.2D0 ./ (au i&4 

H.Fi2°4 fJ,dIq nLib7  

".3 

For. Rana Engln..rinQ & Pa' lion 
sI1dsd oMoil .ki' $ 

9527375431 
9527159055 

.*4c' •-j-D' S4fVC. 

Appeal No: V21247/BVRJ2O17 
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6.6 Illustrative scanned copy of Bill of M/s. Rana Engineering and Fabrication 

indicates description of services provided as shown below :- 

6.6.1 Frpm Bill No. 58 dated 30.04.2014 submitted by Appellant indicates 

scope of Work as Melter Hopper Fabrication and Erection for Project - 009. 

Hence, the description provided in the invoice, do not indicate falling under the 

exclusion clause and Cenvat credit of Rs. 4,82,371/- in respect of services 

provided by M/s. Rana Engineering & Fabrication do not seem to be hit by 

mischief of exclusion clause of Rule 2(l) of the Rules. 
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uon rir- ,'.pp.l,I, 3aII.Jfl. 

"n of Equipment (s). 

'"our joint discussions 

' UI 

97611875m 

VIII. ab0CIATES 
$ee- 2I-3 

) PIN.i131 

Dqge€L3,(0  7- ./4 
Bi/Ai9l L95 

- 

?'/3 
V-v 

vouc,ig.BJo. 

s?,JI.W'- m -  mi- 
I'— 

"v.fL,7 - 
64 flE 1'?? Clp.c: 

Coj) -. 

.2' ./E4cs1 
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6.7 Illustrative scanned copy of Bill of M/s. Sharma Associates, Distt. 

Bulandshahr, U.P. indicates description of the service provided as below :- 

6.7.1 The above scanned copy of Bill No. 09 dated 31 .07.2014 submitted by 

Appetlant clearly indicates that it is for Fabrication and Erection of M.S. Pipeline, 

Dismantling of MS piping etc. which is pertaining to fabrication of plant and 

machineries and hence, Cenvat credit of Rs. 7,42,631/- is available to the 

Appellant. 
Page 13 of 16 



To, U. T. ASSOCLaTES: 

'cca /L'/' 
/i,p. 

G.15C. Vay/L-y 

7' 

/2/set'JC 7c 

2 -/d.co 12 

//.h'cIceS-c 

IcI9L,~r! 

Total 3i •I94' 
-

.-. Iv- 

For-U. T AssocThtes 
/0 Hotélsant. N.H,-24, Gaaula-244235,.. PNagar (UP.) Mob.: 9837074594,9837030428  

Service  fax No. ACRIJ 0144KS1001  

fl'x'o,/ 
cv4qe(/ /- 

CC,4'L7 

a8 r 

ee/ 
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6.8 Illustrative scanned copy of invoice in respect of M/s. U. T. Associates 

indicates description of the service as shown below :- 
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15 

U. T. ASSOCIATES 
C10 Hotel V*s.nt N.H.44 GaJr.uIe2gg35 Dlstt..Amroha (U.P.) 

9637074594 

9837030426 

Sheet of  

DESCRPflON 
Quentity I Vilu. Unit 

g, ,eA&,' 

Ta/7k J'ao 

c26g'a,d7 Co2N) 
/09' S Pj(7. ,,OJa,J 
CC 9C}c/ CoI/c/, 7ay 

hJo7 ..go//ev,o 

Taok 
- 

f) 7a,,ks 

(o2-N )/?s.2 ,o/a..o/ 

Ne/ 2o)Je1 J/oc's ,o1pi4y .ioik 

&j/o ?o / 
New 6 TP J/OWe 

,vw o.p/aJ s*tdcTe N0'i'ki 

A/en' e7-P 

Ab/ ai9' dod 0p/)09'/s dFH/6 

&cki' 

,ye,/ , p,tt377f cJWrX 

iJq hjc9'kf 

2M 

Ac ,a/' 

k8.s .  

AO 

Ri 

200"oo 

%Soo 71ioo 

ES"oo 28:00 

9-so /oo 

.4'S-oo /o%Soo 

37 Ai3'9990 

4~'oo J/,9-'oo 

9. I3S'oo 

3o 

9-so rnsw-o 

,2,OCoo I 

35J1~o 

/92oo 

3oob-oo 

00 

/ //s4'00 0o 

/12 ?G25 

/30S -s0 

72o0 Oo 

I3!930 

2O000 

290 oo 

23'0 'oo 

' is7o 

48a2 00. 

IS600 oZo -oo 

l'o) 173% S 0 

0 7 

Total 72S 20  7 

For U. T. ASSOCIATES 

I Appeal No: V2/247/BVRI2O17 

6.7.1 The description of services shown in Bill No. UTNMSPL/003/14015 

dated 25.04.2014 and Work Order UTNMSPL/PROJ-009/12-13 dated 

06.02.2013 clearly states fabrication and erection of MS Tanks, Silos, railing etc. 

which do not fall under exclusion clauses and hence, Cenvat creditof Rs. 

22,31,466/- on Service Tax paid for the services provided by M/s. U. T. 

Associates is required to beheld admissible to the Appellant. 
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7. In view of above facts, I allow Cenvat credit of Service Tax paid on the 

services provided by M/s. Dev Consultant (Rs. 2,35,366/-), M/s. G-Tech 

Engineering. (Rs. 5,512/-); M/s. Jadish H. Gohel (Rs. 75,053/-), M/s. Maruti 

Nandan Fabrication (Rs.8,11,389/-), M/s. Neerav Engineering (Rs. 1,16,666/-), 

M/s. Rana Engineering and Fabrication (Rs. 4,82,371/-), M/s. Sharma 

Associates(Rs. 7,42,631/-), M/s. U.T. Associates (Rs. 22,31,466/-) totaling to Rs. 

47,00,454/-. I hold that Cenvat credit claimed by the Appellant is admissible to 

them and hence, I have no alternative but to set aside the demand confirmed by 

the impugned order and I do so. 

7.1 Since the demand has been set aside, the question of recovery of interest 

and imposition of penalty do not arise. 

8. In view of above, I set aside the impugned order confirming demand, 

interest and imposing penalty and allow the appeal. 

9 3ctc1 4cfl' t 4 3r'ftr i I'1cRI i'I'(qç1 c1 fii Z5IT1T 

9. The appeal filed by the appellant is disposed off in above terms. 

N 

311?d (3i'fli) 
By R.P.A.D.  

To 

M/s. Madhu Silica Pvt. Ltd., 
DU-IV, 
Plot No. 147, 
Vartej, 

Bhavnagar — 364 060. 

1Q Id15, 

DU-IV, 

tfrj ft. 147, c1'c,I, 3ilclaidi,t — 

w o.o. 

Copy for information and necessary action to :- 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 
Ahmedabad for his kind information. 

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 
Bhavnagar 

3. The Additional Commissioner, GST & Central Excise Division, Bhavnagar. 
4. The Assistant Commissioner, GST & Central Excise, Bhavnagar. 
/'Guard File. 
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NATION 
AAX 
'MARKET 

::31Iqcj (3fcflw) 5T cIq1j,q, a-çq Vi 3It ic-lIc f:: 

0/0 THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE, 

i1114 c-tt, 17ff 1T / 2 Floor, GST Bhavan. 

fl *'1I1 1.dl  / Race Course Ring Road, 

kalcti'Ic, / Rajkot-  360 001  

Tele Fax No. 0281 -2477952/2441142 Email: cexappealsrajkotgmail.com  

jk-c. Q . çi:u  :- 

3p1tPr Tl/ 

Appeal / File No. 

V2/6/EA2/BVR/2017 

5jf 3tTr 1 / 

0.10. No. 

R/68/2016 

Dale 

28/1212016 

3p1r rrr i&.0 (Order-In-Appeal No.): 

BHV-EXCUS-000-APP-064-20 18-19  
3rrR,iiei/

01052018   C11/ 
Date of Order: Date of issue: 

cbJ-jli '1c11, 3-lklcl-c-1 (3t1W), ,i.ljict'k c1l'(l t.1llc1 / 

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3Tt1T 3tPrwr/  3Trf/ 5'4lF*cI/ iiiei, 3lrzrwPr, *O'Pr 5,- lIO 1ti/ al'e't, ioiw'tc / iI.H1R I 111tJTaTl ORI llL1,i ,i41 

air 3Tr1r t[1tlT: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar / Gandhidham 

T 311-1 lchcI & tI1ai4l F li -1 1 [lT /Name&Address of the Appellants & Respondent 

1. M/s Dharati Engineers, Sardar Nagar Stree No. 1, Chakkarghadh Road, Arnreli - 365 
601, 

r 3tT4r(3T4t•w) xstfflw .nl   i1tfii rtl4 * iei,i trlfwt* I 'lT)t1waur *i 3r4Pr ie T ewr l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

,4I ,-4t .a,-9l 5tl o ai 31'-fttttar -eieil1wut 4 i1  3T'4pr, 4lw ,a,-'Ic rwa 3tlf11ataT 1944 4 ttm 35B 8 
3PtToo 1 1arvr, 1994 t DIII 86 83 1I1Od , 'Ip rTIIwa4 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 356 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

a4'4,(l a1lb{ * I 1rt.TlI 104 1lJ4c  *fljii st,-w, 4elsr i,- 4Ic,l 9110r oe oi 3P4*tzr -niElwui r 1* w, c 
2, 3111. 4r. qIST, aT )81, t * .,ii.4 Ttj 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, BK. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) 5'4'fc1 trfm 1(a) * Qr1IM 5111 31tf111t 8 31111111 tw 1114 31'4* 4ii ww, 4ataT  1111w 1111 eI4'.& 3ltftllPt  
(1T) t ttl4ttar 811.4151  tflwT, , fti rw, 9511141. 111151 3111t11'r 31fJlOIeI- 1°°t1 11/F 141. 'aI  1n11T Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumal; Bhawan, 

Asarwa Ahmedabad-3811016 in case of appeals other than as mentioned in para- 1(a) above 

(lii) 3jefl14pr .-eiil1wui 8 ts 3rtf1w 'rtpor w.1. 8u 1U1 8lsi  11111 (31t1111) S1eiio,41, 2001, 8 Iei 6 4i 3111*1 115s415vr fe 
wt* 0er11  EA-3 11/F 1111 e/F fei oll,U 1111/Fv I  war ow 11 8 11111 ,I11 'iio 111111 141. ai 5511111 *1 a.4ar 
311T <.ifliI I11 111a.4wl, 111515 cIlia Sri ii1 war, 5 ç'oia je aIr 50 cIiia iv prw 315111150 cIliS 11151 14 Ml1.w p/twarlr: 1,000/- 
's'i, 5,000/-  3T51eT 10,000!- ii) wi lllt4ftpr arw1 1111w 14r rrl   wl l8m1.f11r rw wr 11rarer, ii1,i 311f1.141111 
''"'' 14     41 51151 14 (,+fl 1/1. 111l.I.l, 51 41 411 5,0111 ',ii1. iai1'ci ,11 9I' 5,01(1 ¶,LII 'IIII 5T1f1T I 

1111)11,1 91'FC 111 tl9t51, 411 141. 3 111(11 14 t/Iii 511fV "Ip' 111111.151 3ltffpflal .-iei1t' iyl 14r Ilieji 1411151 I I11PTS 311/FIr (r-  3441) 41 
¶le 31141111-trT 41 11111 500/- s'io 111 1'/lT/lftyr (1111 11151T ,i..ii lu lI 

The appeal to the Appellate Tribunal shall be filed in quadrupticate in form EA-3 I as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shalt be accompanied against one which at least should be accompanied by a fee of Rs. 

1,000/- Rs.50001-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 

above 50 Lac respectivety in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 

sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 

is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

314114151 .-imrn11li 41 115181 314111, ¶-,i 3T thasar, 1994 41.1. rlgi 86(1) 41 3TIP) loI.*,( f1iaiaie11, 1994, *i fe,ii 9(1) 41 dpcf 
11.11/11151 0511 S.T.-5 145111 11I4151 14 141 1111 It4wt1. o  11151 F  .sn/Fr 41 f/F .31*1 14t ata4 t, 311141. o141 51115 14  

(3.1l 14 1111 i1I 111ci t/F.41 xrrfv) 3ft  14 * wr ow stIll 41 mar, ,,iI 1oiw  *1 5111 ,eIoI 14i aiiar ,i'u"ai STZtT 

 11351 5 eiiia T1 i*i  1151, 5 ,,ew "ii.' 151 50 cIlia 'iv 119T 3111111 50 ella 11151 14 3111.111 1/F 11101: 1,000/-  5,000!- 

 3111111 10,000/-  111 11.1511*11 STIlT Irigi 141. ',i111 iIc'1el 11*1 f1.IIfrfti 111111 111 31t51Isr, eaFlel 141.a1.1ar t113wut 4/i suwi 41 

 I1 -1 Jw th 41 4w s,oii ,iill )iatI ,ci 4w 51'rc ceRl 1'oi ii.ii 5111V I 110111,1 815111 115 

4/i 331 111381 14 15ii 51Tf11T .al 1011.111 31$t*lr .-eleill3oi 4/i 1111111 ¶4aipr I 15115t 311/FIr (51/F 313451) 41 flv 3T411ac-T51 1  31155 

500/-  wr lllrflftlr 111 111.11 fl'1511 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 

copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 

1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or tess, Rs.5000/- where the 

amount of service tax & interest demanded & penalty levied is more than five takhs but not exceeding Ba. Fifty Lakhs, 

Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 

where the bench of Tribunal is situated. I Apptication made for grant of stay shall be accompanied by a fee of Rs.5001-. 

(A)  

(i) 

(B)  



(C) 

(I) 

(vi) 

(D) 

(i) lc-d 3l1f11uTr, 1994 r tm 86 t 3r-Dm3?i (2) it (2A) v 3(yjy T i41 3TM, aTi )iic')1, 1994, IIii 9(2) 
9(2A) * rlfd ftttiftj W[ S.T.-7 5ff #841   1T5T 3EZTtT, c'4i 3rs4T 31T (3rtftr), j-iic. r4r 

 ii1{ 3tit T i1ruii  (iiI trw cftt vrztif8rrr lll vijfi) 3lT 3irtrw cuii tiv  3trziwyr ,rsmi 9I-l#1, 

i - iic rtrwI m4(, f 3Ptzr iei(1ui ft 3TT4vr 't, wr 1nr Tt 31Tsr r ti1 sft srisr s 8  I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) vli 4ttzr - IO ttb ir 1oi"it 3rtftfrzr ,iil1wtui () 4 ',i11 3ftlf!if 8t J*&Ic  ~ 4O15T c- il Iei 3t11ZTr 1944 * 
Urn 351rttv 4v 3r, r ¶8a 3)sTzr, 1994 1 UW 83 8v 31rrutT oi t 3ff Pj 3ff 7r 3flkw ttlff 3rtfteltsr 

3Tt?lw 't'T 1wi - ilc tiirwifiot w iiii 8 10 vftffttr (10%), ut sIT5r o arzttsti Yci(?v , sri risrr, u1w 4a  trzfiwr 
fuii , T3Pirwrini iiv, t misrrrvai i1 aIv  3ff srff&  *31jf1wvr 

3ctic 'rn ui 3irrsl7r wi fbv sw le't' 3f )i-.,i srifrrr 

(i) tr11f3f3r4rrtu 

(ii) uti 3ff iff ici llfff 

(iii) rffit otwi ¶tie1f 4i )ew 6 3f rtsfrr 'ti 

rn3fTt tccfki (. 2)M 3f20144v3fi3T3fqf  a 1sruiF1  3fTisrsI1vr 
tsr 313ff trn 314151 3ff 5iTsri1 ii 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No2) Act, 2014. 

t151a 3ff qsrwr 3fl3T: 

Revision application to Government of India: 

r 3T41f 41t rnffirur ii1lwi -1Irt ui  sf, 3ffv     311Il1rzr, 1994 411 ttgr 35EE 41 crsrsr 'iirt4 41 31115)71 3111T 
srffrit srgrr  1,1l&TuT 31Tisrvr 1-i uie, 1Im-v l3wr, vttvff  3ffwT cff'i 3TRvr, iic ItTk 1ffe3ff11000i, 3ff 

)41sr1 iwr irj1vi / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Sectiori-35B ibid: 

 aw 41  i4tiii 41 iiwc  ~ vi iiw 141 rnsr 3ff 1ff wisi rt u  41 'iiiwi 41 rtthsr sri 

ffft fft trw rnr qi 3w1T 'kIa1 41 fiw, sir ¶/1 smi 3f sri smiter 3f zilsi 41 t-wi 41  

1'1fl 31551 3f 31151 8i iw 41 iji'  *1/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether 

warehouse 

311111 41 ei  fff  sir ssi 14 114rr ssi   41 f1iei)ui titj wc,) 31151 RI 31ff si 4mlsr ic-wc i, 41  (1) 41 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

-qic 1f SR 31117111f )4117 )11 tlT11f 41 5if, 14irr Sri 311T 14 alc'i ¶ffzl'llT iII TS11 l / 

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

41 3e4i  11  41 31111113141 1lv 14 1151ff 4I41 1T 31ff1f3115T 071 1141 floi 91115313ff 41 clfd J1i-I 3ff 3(lT i3f 

3fIt1l143191111(3O411111flTfcd 3r1ff(13nT (34. 2), 1998 41r 01'IT 109 4100Ni fR113f1ThT1iei1fRI11Tw71 

1v 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

(v) 3ff 8 9jffSli 111171 11UI EA-8 3f, 14 3ff 415'ffSf 3c9I1 1171w (3141Sf) lJiioefL 2001, 41 (i11 9 41 31715)71 (1)Ic , 

7131 ui41331'41314713f isiT(fftr I  3 114 a14tr rir3fosir 3ff v14 

vnfvl lull f 41zRr -qic trtrn 3tlfthsrzr, 1944 3ff 0111 35-EE 41 ii ff111'rfklf 1•(e  3ff 3usirzrJft 41 utTssr 4r itt RI TR-6 3ff 111ff 

wcio1 41 ,,ii41 vi41tri / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944. under Major Head of Account. 

ISrur arr14vr 41 unsr 4I11iiCI fM7rr urw 3ff 3gr515f1 41 un1v I 

ic'i1 14'J4 trw sIllS S1 Sir ii 3411 14 su  200/- wr 311111111 ¶hi ,iiu 31171 i)  wi I.4,JI 1134 ciia il 4 ivr,r t 14 

s) 1000 -/ wr srirrmr lnr ,,iit,' I 

The revision apptication shall be accompanied by a fee of Its. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

 ur a14ur 4 w srn 31414 sir si)ur 14 vi14w at14ur 41 1lv siw siT 31711034,  äsr 4 fsi iwi un14i 4w rssr 41 

14 sf1 41 1S1wi 14 sii-f 4  41 fo srsiu11fsr1ff aNfrf1si iniflwsi 411 trw at1sr sir 414zr sii 14 ow 31r11sisr 1ei lSlcll I / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Its. 1 lakh fee of Rs. 100/- for each. 

iisi  Tnsi 311511f1'zrur, 1975, 41 3111ff-I 41 asifsill  ai14tr trir TItlist 3t14ur 3ff utiff RI tttif11l 6.50 sir 

- -iiqi vie trrsii ftf41s 7rrf f).1[ vii1fv I / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 

of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

111sF 13434, 4uffsi s-ev Irses 1151 a!ws 3I4114Zr -eieu11e'sui (sii4 fE1) G1esoff, 1982 4 n19)sr tr 31511 tsif 3113714 3ff 

11(7-l1f 'vi .4'l.l i1  31)7 311 1-11111 31114471 15sei irii 1111 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

j  314131f51 lfflfXwrff 411 arifflr sil1frsr q1 4 viel7lvi vriisi, ¶t-rtvi  3/tI flviCial frrnul3ff 41 17'tv, au4lsnslf lffsipflsr aviic 

www.cbec.gov.in  411  I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

refer to the Departmental website www.cbec.gov.in  

414l 3wr 'iai4 sir 

¶'ffl "hi5I) SR 

factory or from one 

in a factory or in a 
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:: ORDER-IN-APPEAL:: 
AppeaL No. V2/EA2/6/BVR/2017 

The Principal Commissioner, Central Excise and Service Tax, 

Bhavnagar (hereinafter referred to as "the department") filed present 

appeal against the Order-in-Original No. R/68/2016 dated 28.12.2016 

(hereinafter referred to as "the impugned order"), passed by the 

Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter 

referred to as "the lower adjudicating authority") in the matter of M/s. 

Dharti Engineers, Sardar Nagar, Street No. 1, Chakkargadh Road, 

Amreli —365 601 (hereinafter referred to as "the Respondent"..) 

2. The brief facts of the case are that the respondent, a service 

provider of construction and works contract services to the Government, 

Government authorities and to local Government authorities, filed 

application claiming refund of service tax of Rs. 11,77,372/- on 

11.11.2016 in terms of Section 102 of the Finance Act, 1994 (hereinafter 

referred to as "the Act"), inserted vide Finance Act, 2016, in respect of 

service tax paid by them during the period from 01.04.2015 to 

29.02.2016. The query letter dated 23.11.2016 followed by SCN dated 

02.12.2016 were issued to the respondent to submit required documents 

as narrated therein, which were submitted by the respondent on 

28.11.2016 and 16.12.2016. The lower adjudicating authority vide 

impugned order sanctioned refund claim of Rs. 5,88,686/- in terms of 

Section 102 of the Act. 

3. Being aggrieved with the impugned order, the department filed 

appeal, inter-a/ia, on the following grounds: 

(i) The respondent did not submit copy of any contract entered into by 

them with service receiver for providing the services on which they had 

paid service tax and filed refund claim. Therefore, it cannot be 

ascertained that the respondent had provided construction service to the 

Government, Government authority or a local Government authority 

under a contract which has been entered into before 01.03.2015 and 

payment of stamp duty was made. This is a prime condition under 

Section 102(1) of the Act for sanction of refund of service tax paid on any 
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Appeal No. VZ/EA2/6/BVR/2017 

specified taxable service provided to the Government, Government 

authority or local government authority. 

(ii) The lower adjudicating authority has held that burden of service tax 

has not been passed on to any other person without scrutiny of contract, 

though facts can be ascertained only through scrutiny/verification of 

contract and Bills/Invoices issued by the respondent in respect of work 

pertaining to the said contract. 

4. The respondent has submitted Memorandum of Cros.s Objections 

along with copy of contract with Hindustan Steel Works Construction 

Limited (main contractor) and copy of ST-3 returns for FY 2015-16 and 

submitted that the contract had been entered into before 01 .03.2015 and 

hence, they were eligible to get refund; that they had, vide their letter 

dated 28.11.2016, submitted Certificate issued by Chartered Accountant 

certifying that burden of service tax paid by them was not passed on to 

any other person. 

5. Personal hearing in the matter was attended to by Shri Chetan 

Dethariya, Chartered Accountant, who reiterated the Grounds of 

Memorandum of Cross Objections; submitted copy of contract dated 

16.02.2015 duly signed on stamp paper; also submitted that the contract 

was against e-Tender No. e-147 dated 12.12.2014; that R.A. bills 

mentioned NIT No. dated 12.12.2014; that if sanctioning authority had 

satisfied himself on above basis, fault in the order cannot be found on 

arguments advanced by Review Order/Grounds of Appeal filed by the 

department; that the refund was payable to them as per Section 102 of 

the Act; that only that amount has been refunded to them what was 

refundable to them and hence, appeal of the department is liable to be 

rejected in view of the facts of the case. No one appeared from 

department despite P.H. Notices issued to the Commissionerate. 

FINDINGS: - 

6. I have carefully gone through the facts of the case, impugned 

order, Appeal Memorandum filed by the Department, Memorandum of 

Cross Objections submitted bythe respondent and written as well as oral 
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submissions made by the respondent. The issue to be decided is 

whether in the facts and circumstances of the present case, the 

impugned order passed by the lower adjudicating authority sanctioning 

refund claim of Rs. 5,88,686/- of the respondent under Section 102 of 

the Finance Act, 2016 is correct or not. 

7. The department contended that the respondent had not submitted 

copy of contract entered into by them with service receiver for providing 

the services, therefore, it cannot be ascertained that the respondent had 

provided construction service under a contract which had been entered 

into before 01.03.2015. The respondent in their Memorandum of Cross 

objections submitted copy of agreement dated 16.02.2015 awarded by 

M/s. Hindustan Steel Works Construction Ltd., Kolkata (hereinafter 

referred to as "Contractor') for construction of boundary wall across the 

land allotted to Aligarh Muslim University Centre, Kishanganj, Chakla 

(Bihar) with reference to invitation to tender vide NIT No. HSCL/Head 

(Kol. Proj.)/AMU-Kishanganj (B.Wall)/2014-1 5/1 05/e-147 dated 

12.12.2014. I find that Aligarh Muslim University Centre is an Institute of 

National Importance provided under the Seventh Schedule of the 

Constitution at its commencement and therefore to be considered as 

'Government Authority' as defined under Para 2(s) of Notification No. 

25/2012-ST dated 20.06.2012, as amended. Since the agreement of 

construction service provided to Aligarh Muslim University, Kishanganj 

has been entered prior to 01 .03.2015 in terms of Section 102(1) of the 

Act, I find that respondent is eligible for refund of service tax paid by 

them. 

8. The department has contended that the lower adjudicating 

authority has held that the burden of service tax has not been passed on 

to any other person without scrutiny of contract, whereas facts can be 

ascertained only through scrutiny/verification of the contract and 

Bills/Invoices issued by the respondent in respect of work pertaining to 

the said contract. I find that lower adjudicating authority has observed 

that the incidence of service tax paid by the respondent has not been 

passed on to service receiver or to any other person by relying on 

Page No. 5 of 7 



6 

Appeal No. VZ/EAZ/6/BVR/2017 

Certificate dated 28.11.2016 issued by A.B. Kothiya & Co., Chartered 

Accountant. I also find that the respondent had submitted R.A. Bills, 

which had mentioned Tender No. (NIT No.) e-147 dated 12.12.2014 and 

the respondent had provided 'Construction Service' to Aligarh Muslim 

University, a Govt. authority during the period from 01.04.2015 to 

29.02.2016 for which the contract was signed on 16.02.2015 when 

service tax was exempted vide Notification No. 25/2012-ST dated 

20.06.2012 on the construction services provided to the Government 

authorities. I further find that the contract price was not amended or 

modified by the Respondent or Government authority when the 

exemption of service tax was withdrawn by the Government of India 

w.e.f. 1.4.2015 making the said services liable to service tax. I also find 

that the respondent had submitted certificate dated 28.11.2016 of 

Chartered Accountant certifying that the incidence of service tax has not 

been passed on by the respondent to any other person and the 

department has not produced any documentary evidence challenging the 

said documents except arguments. The respondent has also submitted 

audited Balance Sheet of 2015-16 clearly showing the amount as 

'Service Tax Receivable' under Loans & Advances under Schedule E-

Current Assets. Therefore, I am of the considered view that the 

respondent has not passed on the incidence of service tax to the service 

recipient or to any other person. 

9. In view of above, I find no infirmity in the impugned order and 

hence, I uphold the impugned order and reject the appeal. 

. ic1c R[ c1 c61   q)ccl 3PThT cPI P1t.1ckI 3q)ckI  d1 1gi 

'ilidi 

9.1 The appeal filed by the Department is disposed off as above. 

(J-1l '1ci1) 

a1lc1d (311I) 
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By Regd. Post AD 
To, 

(i) The Commissioner, 
CGST & Central Excise, 
Bhavnagar 

(i) aicc, 

3c'-Bc etP, 

(ii) M/s. Dharti Engineers, 
Sardar Nagar, Street No. 
Chakkargadh Road, 
Amreli — 365 601 

1, 

(ii) ft fl1iqi, 
. , 

Copy to: 

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 
Ahmedabad. 
2) The Deputy Commissioner, CGST & Central Excise Division, 
B hpvn ag ar. 

Guard file. 
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