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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot- 
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Arising out of above mentioned 010 issued by Additional/JointiDeputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot / Jamnagar I Gandhidham 

T lleIcbc1i & MI1Ic T 1l11 l9T /Name&Address of the Appellants & Respondent 

1. MIs Evershine Steels, Survey No. 30/31-P, Ghanghali-Sihor Road, Vadia, Sihor, Dist 

Bhavnagar. 

2. Shri Vishal Nanda, Partner, MIs Evershine Steels, Bhavnagar. 

3. Shri Himanshu Nandlal Jagani, 38, Vihar Comlex, Waghwadi Road, Bhaviagar 

r 3r(3rtIr) 4l  sst1r 1Irt ctl 1  ii1i1e,il I ti1le.tur WIfT 3ftr ciF( T i4dI 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

me jqic v 3rftsr sjrsjrfl1uT !1f  3J'1lr, '4I F1 3Tfl1iT ,1944 t TRT 35B 
3f i lcc1 3fsp, 1994 f tU{T 86 311Pf 111c1 ',I'I t ff It'bcTt I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

qJffq(Ur  1t1?f III i1Ic +J4I kf51 iclJ4'1 tT :mT 3t4h aT11oT r 'i c'iT't, 
2, 31R. . r, 4 f, F r .iiIi iI / 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) i'ft'l'icI flz.c 1(a) e(1IL SW 3Tfh4 3rlrei 'tw ii1t t4t tJ1r tzr -qi 3Tt1l1ZI ..qjfi)q,.ui 
()r&) *f qf'tpT II1ZI 4lW, , ?ifIST Wr, at1rv?t 3TT rtim 3i1c.I.iiç,- eoft F ft  iilv I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3i1 ii(Iqui j jsir 3t4l fv .-'le,  (3) jiiiio, 2001, SIST 6 i 3T frr fv 
9T EA-3 SW ot .,ffrtl tiilv I .-i.'l ur fT jr4I t NPT "tM t lPT 

311I41t'l41Rr:1,000/- 
5,000/- 'i) iami 10,000/- 4q 41t frftr PlT f iei.i 41l liftr r 1TRIM, fiThr 31tff?tzr 

Il4(UI t 1E1 1 1fi14' (lt-(4 1 ITt   lIt 11.l4, * *41 ,oJ(I OB Ifsc1 41 C.tlI 14I lT5lT 1T1V I 
14l1d  411 ITSR11T, 1 t 3T flT $1.11 1TlV ,,tfi 1fIi 31tft1It51 41SaIb41tu1 *1 111r fr I T5TT 3111 (Tt 3ith) 
tFr 3l-q 1 1TT 500/- W 411 lW ii t'u li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10,000I- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3T$l'ItST . iiqilq,ur 1 TSW 3T'1, Icct 31 fleut, 1994 1 tim 86(1) kl 1r oit 1iioi')l, 1994, 1 tIT 9(1) 1 c-t8c1 

SrT ST-S SW f tT   1P-r IRT 31T1r 1 f  3T4 f* sTaff , .ji'4l g1llsT   4k 

(ji't tr41 w1 ',J1iId k1I 11Iv) 31tt il t 4151 4151 1141 1 IT5r, ',18I OI4'( 'ft ,"lt.,f 1 SaPt 31t1 c'tIIlI TZI1 

ifrir, lV 5 'tiet 11 ti 4151, 5 .ue1 qv Tr 50 na ttv W 315141 50 'llOt 1V 3111141 fr srr: 1,000/-  5,000/- 

A 3T14r 10,000/-  ar t*fr 15lT 41141 4t 1l1 a.f 4k1 1ThIT 41 411 2TS11pT, jII1 31tftI151 415T111141TT aft 111151 

1fI14 1t-c inr ifl It i'll.i'*, th *1 *41 6,RF iiIl tettl'rt *41 I4 c'1II 1ii "n.ii tnfltv I 14ld itc 411 115111151, 

*4i afT 311 w&i .ii 11Tf11 "Ill 111r 3lftlIraT 141rsn1t141Tor aft 111151 fI41 I 1515f 3fl1T (It 31th) 1 1h! 3TT1f-51 1 1T51 

500/- Iciv 451 lta-i1ft1r 11141 qj l)djj li 

The appeal. under sub section (1) of Section 86 of the Finance Act, 1994. to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(C) 

(I) 

(v)  

(vi)  

(D) 

(i) 1c-c1 3l1r, 1994 t1tT 86 3-tNl31' (2) V (2A) ft 3Tft1, i4ri Iiøi, 1994, i )5IIT 9(2) T! 

9(2A) ki c1c1 ¶1.I1F M4 S.T.-7 * f 5T i'4) T 3I' 11T 3lTT, OST ScllO 31llT 3lTli4 (3Ttft), *Ot c4IC. tr 
ii nftr 3ijr t lftl1  wt (3li* Th SI1 siIl1d 'W1 lTfV) 3Tht 3TrvT cdW iiw 391 3TlIaT 4ld, *IS'IST 

3r4I rF4i/ aiq,i, 3PI1tv -ii t 3U*r 'M. T 1tr * 3Tltr * 3f nr *c4d1 i'.'l'l I I 
The appeal under sub section (2) and (2A) of the Section 86 the Finance Act 1994. shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shalt be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the .appeal before the Appellate Tribunal. 

(ii)   trR jq 3jtft q,uj  (.e~c) 3pf jçqic, trr 3rfltr 1944 r 
tRr 35 i 3tlt, T 1cc4 311lij, 1994 tiliT 83 3T9lT  F afl 1T1 T 4 , r 3ilttr 1I 31?lsr 

3Pftr  i& j-'-ii tIqi w litjr 10 i1rr (10%), lirf 1T Tp1'IliT 1aili . ir iiii, w 4.o irr 
 nv if ti tim r fi   3T1 v q,  

c'IC, tITRi im i 3Tl'f#T rr liv 11j,,i tiilulc's 
(I) r113jp)rr 

(ii) ic liT t 4 i'ici 

(lii) 

-m 2)3 2O14 tI  

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shalt tie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penally alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

him *i,e,i tTtaTur 3lTli: 

Revision application to Government of India: 

RT35EErilmfld3TrM'r3Ttri 
illv, iia  rL'taur 3tTT $4, - i eincj, lwr, sM i, fioi tvr, i  nk w41itr-ii000i, 

'1l1l liu1Vl I 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 4n respect of the following case, governed by first proviso to sub-section (1) of Section-35B bid: 

1? sm r  .iiii r  ,   14l 1lThf wt  *ei* isit 7W u.i zir 1l  .3Tsr  IT 
f  I*fl trw 3wIT 1T 1 1W w(djjl.1 r cThi, Sri  liJ i T4.4,(U c(M, 1*I i, eii lT 
f TT i8 rrrr iiii r ii *t/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

wi *, ift smir *r ai  1    sri t tzi1rr 1 snf l I 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

.ic'Ic t Sr7t7TTSi IStT ftr 3I1TT ai, .191t'I SIT SI,Z1lt li114 1ci 1rrIt 5TIT t I 

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

i1lffiTlT jc'1l4 cqii iw r 3171imf t 1Ir fr sq  r 3TtI11w tr  1I.-i Tniiif t citi jii 4 31tt * 
 làcct 3i1u1ftSISr (sr. 2), 1998ltiW109rco!(I PId r4 31 iiii1l1 tiTSrT 

qiftrr 1'  iv 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

i'I'td 31TTSi l 't trtsti Tiv i41 EA-8 , 5fr *T c4i4.1 tivw (31tftrr) 1iiio4, 2001, r 11ui 9 r 3TIlfrr 1Ic , 

v 3iitr ii't 3 sl1 r 3Ttr7i t ,1ll sn1v I  31Tr iim 9 3Trtr 3%4 35r t t 1SiT ii t iil 

nftrl SiTr t olsr ic-1I rrw 3I11lliSr, 1944 T t-TRJ 35-EE clf ci 1TI11'i tliRr t 3TlITzI7ft r SI1Sri S itT tTT TR-6 

r .,iift sTilvi I 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a áopy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

u 3TrriIr nsr iifflici fThWir trrw t 3iv1li* r  ii1'. I 

1c1di wsr trw c'lHsi ir iiii wir rfr *'i) 200/- wr 3s1irr 1e aiitr 3fT i1 iic'i'.i ThT TliI ellol '4lc lIt 

'4l 1000 -I wi 3pTltitr fi Iiv I 

The revision applcation shall be accompanied by a fee of Rs. 200!- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

1?, r 3Trr t  siq 3nttfr wr iIr lIt  r rrr r I  trrw r tsjr, kci sr fi smv siiIt r rttr 

 v t *1 Iluii r4't wrzt   i 1v SimfsJ1 3Tftsr i1'ii t trw 31W SIr   t trw 3lrtrT IF .'ncil I I 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

.- eeleI rrw 311Ir1lsTsT, 1975, i 3Tlilift-I i 39SI1T s1t 3litr tr PTri 3T1ti t wI it 1ISi11'I[ 6.50 

lleil tied, tftt rir I.iI 1TfVI I 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 

of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

-i tivw, otsr .s'ic, trI ov .oid,t 31tff111Sr -oii11q-tui (wTs 11i1) 11dJ1Iac'1, 1982 * OIcI V 3Si1r JiiJ4c4'l t 

i1Ji '1 d( 1tSiII( 3fr Sft L1ITT 3iTwfT 1 ,,ucii I / 
Altenlion is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

3i5r 3ltfftPT Mild'l  tt/t 31tffSr ?T1 t* eQIICI cw-ld', fvrrr 3 .cfllçi  Wet1Ti9 i IIv, 3ft1rI5 t3TTStPT eiiic 

www.cbec.gov.in  ta't Iir .ti'i I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "Appellant No.1 to Appellant No.3") as detailed in the 

Table against Order-in-Original No. 02/Excise/Demand/2017-18 dated 25.04.2017 

(hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner of Central Excise, Surendranagar Division (hereinafter referred to 

as 'the lower adjudicating authority') :- 

Sr. 

No. 

Appeal No. Appellant No. Name of the Appellant 

1 
V2/255/BVR/2017 Appellant No.1 

M/s. Evershine Steels, Survey No. 

30-31/P, Ghanghali-Sihor Road, 

Vadia, Sihor, Bhavnagar. 

2 
V2/254/BVR/2017 Appellant No.2 

Shri Vishal Nanda, Parnter of M/s. 

Evershine Steels, Survey No. 30-

311P, Ghanghali-Sihor Road, Vadia, 

Sihor, Bhavnagar. 

3 
V2/410/BVR/2017 Appellant No.3 

Shri Himanshu Nandlal Jagani, 38, 

Vihar Complex, Forth Floor, Near 

Sahkari Hat, Waghawadi Road, 

Bhavnagar. 

2. The officers of Bhavnagar Commissionerate on intelligence that some re- 

rolling units of Sihor, Vartej and Bhavnagar were engaged in large scale evasion 

of Central Excise Duty by way of clandestine removal of Re-rolled products viz. 

M. S. Round! TMT Bars etc. with active support of brokers, conducted 

coordinated search operation at the premises of S/Shri Himanshu Nandlal Jagani 

and Yogesh R. Sanghvi, both brokers of Round/TMT Bars at Bhavnagar and 

incriminating documents were recovered from them during search. During 

investigations, another round of search operation was conducted at the premises 

of Shri Yogesh R. Sanghvi, broker and various incriminating documents were 

recovered. 

2.1 Show Cause Notice No. V/15-120/Dem/HQ/2015-16 dated 26.02.2016 was 

issued proposing demand of Central Excise duty of Rs.11,01,739/- under proviso 

to Section 11A(4) of the Central Excise Act,1944 (hereinafter referred to as "the 

Act") along with interest under Section 11AA of the Act and also proposing 

imposition of penalty under Section 11AC(1)(a) of the Act read with Rule 25 of 

the Central Excise Rules, 2002 (hereinafter referred to as 'the Rules') upon 

Appellant No.1 and personal penalty under Rule 26(1) of the Rules upon 

Appellant No. 2 and Appellant No. 3. The Show Cause Notice was adjudicated by 

the lower adjudicating authority vide the impugned order, in which (i) Central 

Excise duty of Rs.11,01,739/- was confirmed under Section 11A(10) of the Act 

along with interest under Section 11AA of the Act and penalty of Rs.11,01,739/- 

Page 3 of 18 
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was imposed under Section 11AC of the Act read with Rule 25(1) of the Rules 

upon Appellant No. 1 with option of reduced penalty as envisaged under Section 

11AC(1)(b) of the Act, (ii) Penalty of Rs. Rs.11,01,739/- under Rule 26(1) of the 

Rules upon Appellant No. 2 and (iii) Penalty of Rs. 5,00,000/- and Rs. 55,000/-

has been imposed upon the Appellant No. 3, Broker and Shri Yogesh R. Sanghvi, 

Broker respectively. 

3. Being aggrieved with the impugned order, the Appellant No.1 to 3 have 

preferred the appeals on various grounds as below :- 

Appellant No. 1:- 

(I) The allegation of illicit removal of excisable goods on the basis of entries 

found in the private records / note books etc. seized under Panchnama dated 

12.09.2012 at the premises of Appellant No. 3 under Panchnama dated 

06.10.2012; from Shri Yogesh R. Sanghvi under Panchnama dated 06.10.2012 and 

from Shri Ashish Trivedi under Panchriama dated 12.03.2013; that these seized 

records had not been proved as 'authenticated documents' to sustain the charge 

of so called illicit removal as no such direct material evidences have been placed 

on records viz. Central Excise Records maintained by the Appellant No. 1, 

weighment slips had been taken on record to sustain the entry of weight shown 

in the said private note book as well as no material evidences had been placed 

on record regarding means of transport. 

(ii) The retied upon documents had been provided in the form of "CD" and 

not in hard form as required to meet with the principles of natural justice read 

with provisions of Section 33 of the Act; that the private records! note books 

were not made available for defending the case and they rely on the decision in 

case of M/s. Shivam Steel Corporation reported as 2016 (339) ELT 310; that when 

the relied upon documents supplied in form of "CD" not found in accordance 

with the conditions laid down under Section 36B of the Act read with Section 65B 

of the Indian Evidence Act, such documents cannot be accepted as 'evidence' to 

frame a charge against such person of party; that no such evidence has been 

placed on record that the relied upon documents had been supplied in CD form 

in accordance with the provisions of Section 36 of the Act and hence the 

impugned order passed beyond Show Cause Notice and on the basis of third party 

evidences is not proper and legal to demand and confirm the Central Excise 

duty. 

(iii) The adjudicating authority failed to establish that they had clandestinely 

procured the raw materials and manufactured the excisable goods from such 

Page 4 of 18 
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illicit procurement of raw material and sold the said excisable goods illicitly; 

that in absence of clandestine procurement of raw material, manufacture of 

excisable goods from such raw material and transportation of the good without 

recording statement of vehicle owner, the charge of clandestine removal of the 

excisable goods cannot be justified in the eyes of Law. 

(iv) The case had been made out only on basis of assumption and presumption 

as the adjudicating authority failed to establish that the coding mentioned in the 

said seized private diaries/record was pertaining to Appellant No. 1 and no such 

question has been asked by the Central Excise officer establishing that the 

coding name "Aversine (Eversine)" was name of Appellant No. 1; that without 

such verification of the genuineness of the name of the re-rolling unit mentioned 

in the so called seized diaries, it is not justifiable that the so called coding name 

as deciphered by Appellant No. 3 is the name of Appellant No. 1; that quantity 

of illicit removal had been worked out on the basis of entries found in the seized 

private diaries but not established the quantity on the basis of weighment slips 

etc. 

(v) That transporters have stated in their statement that all such disputed 

transactions had been carried out by him through his truck so far as the charge 

of illicit removal was framed against Appellant No. 1; he also stated that he 

received payments of freight for such transportation in cash, sometimes from 

Appellant No. 2 and sometimes from the purchaser but this fact had not been 

corroborated by the independent evidences viz, specific recording a statement 

of the said broker as well purchaser; that no such investigation had been carried 

out at the end of the buyer/purchaser; that the said truck owner had not stated 

that such quantities mentioned against such entries found in the said seized 

private records from Appellant No. 3 and Shri Yogesh R. Sanghvi, had been 

loaded from the factory premises of Appellant No. 1 and therefore, the 

statement of the owner of trucks cannot be taken as corroborative evidences to 

establish the charge of illicit removal of the excisable goods. 

(vi) The entries/notes on which basis Annexure-E was prepared, were not the 

authenticated and the same were not perused by Appellant No. 1; that the 

comparison of such entries/ notes with the sales summary/ register of Appellant 

No. I is not sufficient without any corroborative evidences viz, daily stock 

account maintained by them wherein such particular of removal of excisable 

goods are being shown; that no such records pertaining to receipt and 

consumption of raw material are taken on record; that the goods removed by 

them on payment of Central Excise duty and confession statement of partner is 

not alone the evidence to prove the charge. 
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(vii) The so-called financial transactions taken place in so called illicit removal 

had not been proved by providing corroborative evidences on record in much as 

money flaw back had not been placed on record to charge the illicit removal of 

Central Excise goods without payment of Central Excise duty; that the so-called 

transactions corroborated by the adjudicating authority on the basis of the 

private note books! records seized from the broker cannot be said as 

corroborative evidences as the said inquiry was not extended to the end of 

buyer/purchaser and no records were placed on record regarding payment of 

freight charges. 

(viii) That recovery of some documents is not the criteria to establish the 

charge of clandestine removal unless it is proved with corroborative evidences 

viz, illicit receipt of raw material and manufacture of excisable goods from such 

illicit receipt and its illicit removal; that the department failed to establish the 

said transactions with evidences viz, money flow back; that in absence of 

statement/confession of customers/buyers with reference to so called illicit 

removal of excisable goods, such transaction value cannot be ascertained; that 

the Central Excise duty had been worked out on the basis of the sale price 

shown in the said seized private note books / records of the third party and 

therefore, duty demanded on the value shown in the said seized private records 

is not proper/genuine. 

(ix) The case-laws cited by the adjudicating authority are not applicable; the 

adjudicating authority failed to give due respect to the case laws cited by 

Appellant No. 1 and thus failed to observe the judicial discipline in as much as 

he has not proved the clandestine receipt and consumption of raw material, not 

extended the inquiry at the end of buyers to sustain charge of illicit removal 

etc.; that they relied on decision of M/s. Aum Aluminum Pvt. Ltd. reported as 

2014 (311) ELT 354 (Tn. Ahd.), M/s. Adani Enterprises Ltd reported as 2015 (324) 

ELT 461 (Mad.) and the Hon'ble CESTAT Ahmedabad Order No. A/11033-

11034/2015 dated 17.07.2015 in case of M/s. Bajrang Castings Pvt. Ltd. which 

were applicable in the present case; that the adjudicating authority has wrongly 

and without authority of law confirmed the duty which they are not required to 

pay and thus they are not liable to pay any penalty as well. 

(x) The confessional statements dated 25.03.2013 and dated 15.10.2015 of 

Shni Vishal Nanda, Partner/Appellant No. 2 can not be considered alone as 

evidence to prove the charge against Appellant No. 1; that he simply perused 

the statements and Panchnama and work sheet pertaining to calculation of 

Central Excise duty on the basis of entries found in the seized private note books 
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from the brokers; that perusing documents are not direct material evidences 

unless such entries are corroborated with the documents pertaining to the illicit 

procurement of raw material, illicit manufacture of the goods; that since they 

had not cleared excisable goods without payment of Central Excise duty, they 

are not liable to penalty. 

AppeLlant No. 2 :- 

Appellant 2, Authorized Person of Appellant No. 1 reiterated the same 

grounds as have been raised by Appellant No. 1 in the Appeal Memo. 

Appellant No. 3:  

(1) Appellant No. 3 stated that the impugned order is non speaking and non 

reasoned inasmuch as the lower adjudicating authority has not dealt with the 

pleas made by them in their written submission as well judgments referred by 

him were completely ignored; that the impugned order is issued in violation of 

principle of natural justice as during personal hearing they requested to supply 

relied upon documents to defend their case; that Appellant No. 3 is not liable to 

penalty under Rule 26 of the Rules as he had not knowingly and intentionally 

concerned with the clearance of the goods or engaged him in any way; that he 

discharged his duties by introducing the purchaser and therefore, the imposition 

of penalty under Rule 26(1) of the Rules does not arise inasmuch as he being a 

broker was called in by the purchaser of the M S Bars for purchase of the same; 

that since being broker had introduced and finalized the deal, it cannot be said 

that he being a broker he had played any role which would render M. S. bars 

liable to confiscation under of Rule 25(1) of the Rules in orderto attract penal 

provisions of Rule 26(1) of the Rules; that he had not in any way conspired or 

colluded with the rolling mill to facilitate evasion of excise duty by them and he 

never asked the rolling mill to remove the goods clandestinely. 

(ii) That he had only brokered the sale and had nothing to do with the sate of 

the excisable goods; that he had not asked the seller to sale his goods illicitly 

but only introduced the purchasers to the seller i.e. rolling mill, represented by 

Shri Ashish Trivedi; that he was just a as link between buyer and seller of the 

good; that he was not required to get registered with the Central Excise 

authorities and they had not violated any rules or regulations; that even if it is 

admitted that he had indulged in clandestine removal of goods and whatever 

written in documents are details of such illicit transactions, then one has to 

have the evidence from sellers regarding such sate, transport of such goods; that 
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this case is not covered under sub-rule (1) of Rule 26 as he has not dealt with 

excisable goods in any manner whatsoever and he only introduced the 

purchaser; that for a penalty on any person under Rule 26(1), it is prime 

condition that either he acquired possession of any excisable goods with the 

knowledge or belief that the goods are liable to confiscation under the Act or 

Rules or has been in any way concerned in transporting, removing, depositing, 

keeping, concealing, selling or purchasing or has in any other manner dealt with 

any excisable goods with such knowledge or belief; that he rely on the decision 

in the case of Godrej Boyce a Mfg. Co. reported as 2002 (148) ELI 161 followed 

in A. M. KulIarni - 2003 (56) RLT 573 (CEGAT-Mumbai) and decision of Ram Nath 

Singh - 2003 (151) ELI 451 (Tri.-DeL); that any person to be penalized under the 

provisions of rule should also be shown to have been concerned in physically 

dealing with excisable goods with the knowledge or belief that the goods are 

liable to confiscation under the Act! Rules; that he is not liable to personal 

penalty of Rs. 5,00,000!- as imposed on him under Rule 26(1) of the Rules. 

(iii) Ihe allegation of aiding and abetting Appellant No. 1 is not correct, 

inasmuch as there is nothing alleged regarding interaction, place and 

communication of Appellant No. 3 with Rolling Mills or Appellant No. 1; that at 

the time removal of goods, Appellant No. 3 had no knowledge that the Rolling 

MilL/Appellant No. 1 was to indulge in the action of clandestine clearances of 

the excisable goods; that imposition of penalty is quasi-criminal in character and 

therefore, penalty can be imposed only the case of sufficient evidence to bring 

out willful nature of the offences; there is no evidence on record to confirm that 

the Appellant No. 3 had in any way, conspired or colluded with the Rolling 

Mill!Appellant No. 1 and therefore, imposition of penalty under Rule 26 of the 

Rules is not proper and legal; that they relied upon the cases of M!s. Godrej 

Boyce a Mfg. Co. reported as 2002 (148) ELT 161 (1) and Ram Nath Singh 

reported as 2002 (151) ELT 451 (Tn-Del) to contend that the ingredients 

contained in Rule 26 of the Rules for imposition of penalty are not satisfied in his 

case. 

4. Personal Hearing in the matter was attended by Shri N. K. Maru, 

Consultant on behalf of Appellant No. 1 and Appellant No. 2 and reiterated the 

grounds of appeals and submitted that the case laws of Hon'ble CESTAT's Order 

No. A/11033-11034/2015 dated 17.07.2015 in the case of M/s. Bajrang Castings 

Pvt. Ltd. and Aum Aluminum Pvt. Ltd. reported as 2014(311)ELT354(Tri-Ahd) 

have held that third party evidences cant be relied upon if not corroborated in 

the case of the appellant; that there is no money flow back established by the 

department in this case; that demand can't be upheld in absence of evidences 

Page 8 of 18 



AppeaL No: V2/255,254 a 410/BVR/2017 

9 

to prove any evasion of duty. 

4.1 Personal Hearing in the matter was attended by Shri Madhav Vadodariya 

appeared on behalf of Appellant No. 3 and reiterated grounds of appeals and 

submitted that the impugned order should be set aside and no penalty should be 

imposed on Shri Himanshu Nandlal Jagani i.e. Appellant No. 3, because there is 

no corroborative evidence; that principles of natural justice have not been 

followed by the Department, inasmuch as all RUDs have not been supplied to 

them. 

Findings: - 

5. I have carefully gone through the facts of the case, impugned order and 

written as well as oral submissions made by the Appellants. The issue to be 

decided is whether the impugned order, in the facts of this case, confirming 

demand and imposing penalty is correct, legal and proper or otherwise. 

6. I find that the officers of Central Excise, Bhavnagar conducted 

coordinated search operations at various places including of Appellant No. 3 and 

recovered incriminating documents Like diaries, notebooks, files, loose papers 

etc. It is on record that statements of Shri Himanshu Nandlat Jagani and Shri 

Yogesh R. Sanghvi, both brokers were recorded by confronting them with 

recovered records and the entries recorded in the notebook/diaries resumed 

under Panchnama proceedings revealed manufacture and clandestine clearances 

of M. S. Round/TMT Bars to buyers against cash transaction without CE invoices 

and without payment of CE duty. As seen from Para 24 of the impugned order 

Appellant No. 3 has in a detailed manner explained the codes ("AVER, AVER 

SINE, EVER") used and the transactions recorded in the said notebooks/diaries. 

6.1. In the grounds of appeal, it is submitted that the adjudicating authority 

while passing the impugned order has ignored the submissions made by them. On 

perusal of the impugned order, it is noticed that the adjudicating authority has 

categorically mentioned the defense submissions at various sub-para(s) of the 

impugned order, and had also discussed the same giving his findings. Thus, this 

argument put forth by the appellants is devoid of merits. 

6.2 I find that demand of Rs. 11,01,739/- comprises of three Annexures viz. 

Annexure - E (FINAL) / Annexure - HJ / Annexure - VS / Annexure - C.. I find 

that before recording statement of Appellant No. 2, Authorised Person of 

Appellant No.1, all documentary evidences recovered from the premises of 

Appellant No. 3 and Shri Yogesh R. Sanghvi (Broker) were placed before him. 
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Appellant No. 2 in his confirmatory statement dated 29.03.2016 recorded under 

Section 14 of the Act had also gone through all Panchnamas drawn at the 

premises and all the statements tendered by Appellant No. 3 and Shri Yogesh R. 

Sanghvi, Broker, Shri Vikram A. Jam, Proprietor of M/s. Shree Sal Corporation, 

Bhavnagar dated 13.08.2015, transporters etc. Appellant No. 2 was also given 

full opportunity to peruse incriminating documents, statements and duty 

calculation worksheet before giving testimony about the truth and correctness 

thereof. He was duly shown duty calculation Annexures HJ, YS and E prepared 

on the basis of investigation showing transactions carried out through Appellant 

No.3 and Shri Yogesh R. Sanghvi, both brokers of Appellant No.1. I find that the 

documentary evidences and statements of the brokers, -sales manager, 

transporters have been discussed and reproduced in a very elaborate manner in 

the impugned order and many transactions recorded in the seized private 

records were found tallying with the statutory records/transactions of Appellant 

No.1 which proves authenticity of transactions and details contained in relied 

upon documents and relevance of those for duty liability on Appellant No. 1. 

6.3 Before proceedings, I would like to reproduce some relevant and 

important paragraphs of the impugned order, which are important to decide 

these Appeals as under :- 

(a) Para 29.1 of the impugned order - The Appellant No. 2 

confirming the duty calculation sheet after comparing them with 

invoices and other statutory documents: 

"Q. No. 6 Please peruse Annexure "HJ" prepared on - the bais of 

documents mentioned at Sr. No. 12 and 14 seized under Panchnarna 

dated 12.09.2012 from the premises of Shri Himanshu jagani and tallied 

the same with the original documents. 

Answer: I peruse Annexure "I-IJ" prepared on the basis of documents 

mentioned at Sr.No. 12 & 14 seized under Panchnama dated 12.09.2012 

from premises of Shri Himanshu Jagani. On tallying the same with the 

original documents, I found them tallied. In token ofperusing and 

tallying the same. I put my dated signature on Aiinexure 'HJ'. 

Q. No. 9: Please peruse Annexure "C" prepared on the bais of documents 

mentioned at Sr. No. 6 and 8 seized under Panchnama dated 12.09.2012 

drawn at office premises of Shri Himanshu Jagani, Broker of M.S. Bars 

and ta1lid the same with the original documents. 

Answer: I peruse Annexure "C" prepared on the basis of 

documents mentioned at Sr.No. 6 & 8 seized under Panchnama dated 

12.09.2012 drawn at office premises of Shri Himanshu Jagani, Broker of 

M.S. Bars and found all the entires tallied with the original documents in 

token of its correctness, I put my dated signature on 'Annexure-C". 

Q. No. 13: Please peruse your sales report for the year 2011-2012 

and 2012-13 and tallied the same with Annnexure - HJ and Annexure YS 

prepared on the bais of documents as mentioned above. 
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Answer: I tallied Annexure HJ and Annexure YS with sales 

register for the F.Y. 2011-2012 and 2012-2013. 

Q. No. 17: Please peruse Annexure E prepared on the basis of 
Annexure HJ and Annexure-YS after removing the entries in respect of 
which Central Excise Invoice has been issue? 

Answer: I, peruse, Annexure-E and in token of its correctness, I 
put my dated signature on the same." 

[Emphasis supplied] 

(b) Para 3.3.6: Shri Yogesh R. Sanghvi, Broker in his statement dated 
27.07.2015 admitted that 

"3.2.4.2 Further, a statement of the Noticee No. 3 was recorded on 2 7.07.2015 for 
flirt her clarifications, wherein he interalia after perusing his statement dated 

08.10.2012, confirmed the facts, narrated therein and further stated that the short 
names/codes mentioned in the documents No. 5(i, and 5('ii,) (two diaries) were the short  

names/codes of Rolling Mills/Traders/Purchasers and on being asked the full mimes of 
such short names. In reply to question no. 3, he has admitted that the code "AVER,  

AVER SINE, EVER" was used by him for Mis. Evershine Steels, Sihor i.e. Noticee  
No. 1. The scanned image of page no. 74 of document no. 5(u) has been shown in the 
Show Cause Notice pertaining to the Noticee No. 1 for the date 04.01.2012. 
Accordingly, it appeared that on 04.01.2012, the Noticee No. 3 has purchased goods 
from the Noticee No. 1 and sold the same to some Mis, Krushna Ma Aswin as follows. 

Seller Description of 

goods 
Quantity (KG) Rate 

(Rs./PMT) 

Amount (Rs.) 

Aver 8F 2060 40776 83999 

1OF 4090 39038 159665 

Purchaser Description of 

goods 

Quantity (KG) Rate 

(Rs. /PMT) 

Amount (Rs.) 

MIs. 

Krushna 

Ma. Aswin 

8F 2060 41000 84460 

IOF 4090 39250 160533 

supplied] 
[Emphasis 

(c) Para no. 3.3. : Appellant No. 2, Shri Vishal Nanda, Partner of the 
Appellant No. 1 in his statement dated 15.10.2015, inter alia, admitted that, 

 that the entries of the Annexures in respect of which no Invoices or Sales Bill 
has been issued as per their sales records, the goods mentioned in the said entries have 
been removed by them without payment of duty and without issuance of Central 

Excise Invoice." 
[Emphasis 

supplied] 

6.4 I find that on being confronted with the incriminating documents seized 

during the searches, both brokers in their respective statements, and Appellant 

No. 2 partner of the Appellant No. 1 during investigation have categorically 
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admitted that Appellant No. 1 had cleared goods without CE invoices and 

without payment of Central Excise duty and they knew because they acted as 

brokers in such transactions and entries were available in their private records. 

Some the entries in duty calculation worksheet which were found to be tallying 

with the statutory invoices were also removed from the same after comparing it 

by the Appellant No. 2. Statements of various transporters also corroborate the 

clearances of goods in clandestine manner by the Appellant No. 1. 

6.5 It is seen that these are substantial evidences duly corroborated which 

have not been retracted at any stage and therefore, as per the settled legal 

position sanctity of the same cannot be undermined by bald arguments only. I 

also find that authenticity of records seized from the premises of Appellant No. 

1, Appellant No. 3 (broker), and Shri Yogesh R. Sanghvi, broker have been duty 

corroborated and tallied with records seized from Appellant No. 1 before 

quantifying Central Excise duty liable to be paid by Appellant No. 1. The 

Appellant No. 2 in his statement dated 15.10.2015 as referred to at Para 29.1 of 

the impugned order have clearly accepted Annexures computing duty 

calculations. While comparing the duty calculation, some of the entries which 

found to be tallying with the statutory records of Appellant No. 1 were also 

excluded and therefore, it is seen that the duty calculations were fine tuned to 

the satisfaction of Appellant No. 2. 

6.6 As seen from Para 24 of the impugned order, I find that Seller as well as 

Purchaser both have been identified and clandestine transactions of the 

excisable goods correlated which demonstrated clearances without bills 

accounted for in the books of account by Appellant No. 1. 

6.7 Appellants No. 1 has argued that demand of duty cannot be confirmed on 

the basis of.diaries and records recovered from the third party like brokers Shri 

Himanshu N. Jagani (Appellant No. 3 ) and Shri Yogesh R. Sanghvi, and hence, 

demand made on the basis of third party documents is not sustainable. In this 

regard, I find that the diaries maintained by the brokers recorded licit, as well 

as illicit transactions of Appellant No. 1. I also find that many transactions 

recorded in private records tallied with invoices were actually issued by 

Appellant No. 1. Thus, truthfulness of diaries/notebooks and other private 

records recovered from the brokers during search is clearly established, also 

because both brokers have admitted to have dealt with the goods belonging to 

Appellant No. 1 without Central Excise invoices and also sold such goods without 

CE invoices. I also find that demand has been computed on the basis of duty 

computation Annexures prepared on the basis of private records recovered from 
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the brokers. I also find that alt Links involved in the case, i.e. brokers, Appellant 

No. 1, Appellant No. 2, buyer, purchaser, transporters etc. have corroborated 

evidences gathered during searches and therefore, demand cannot be said to be 

based upon third party evidences only. The case in fact, is not based only on 

third party documents but duly corroborated by host of other evidences also. I 

find that multiplicity of party would itself negate the concept of the third party. 

In the instant case, the evidences of clandestine removal have been gathered by 

the investigating officers successfully from many places and therefore, it cannot 

be called third party evidences but corroborative and supporting evidences 

against Appellant No. 1. 

6.8 Further, Appellant No. 2 and Partner of Appellant No. 1 has in his 

statement dated 15.10.2015 recorded during final part of the investigation, on 

being confronted with vital documentary and oral evidences along with duty 

calculation Annexures, admitted that they cleared excisable goods without 

payment of duty and no CE invoices raised for such transactions. This 

statement of Appellant No. 2 dated 15.10.2015 has not been retracted till date 

and hence, have sufficient legal evidentiary value, which cannot be belittled. 

The combined appreciation of all such corroborative evidences reflect that CE 

duty evasion has indeed taken place and Appellant No. 1 has indulged in it. I, 

therefore, find that all these are required to be considered vital and hard 

evidences and are sufficient to prove the case against appellants. In this regard, 

I also rely upon the decision of the Hon'ble CESTAT in the case of Om Prakash 

Agarwal reported as 2017 (346) ELT 125 (Tn-Del) wherein it has been held as 

under :- 

"5. I note that in both the proceedings almost identical set offacts were 

involved. The allegation was that based on evidences collected from the 

suppliers' side, unaccounted receipt and further manufacture of dutiable 

items by the appellant was sought to be sustained. Admittedly, the case is  
not only based on the material evidence collected from the supplier 's end 

and also as corroborated by the responsible persons of the supplier 's end.  

The receipt and use of the such unaccounted raw materials for further 

manufacture has apparently been admitted by the appellants and due duty 

short paid has also been discharged during the course of investigation itself 

The appellants great emphasis on non-availability of the further 

corroboration by way of details of transport, money receipt, etc. In the  

present case, the evidences collected from the supplier 's site is categorical 

and cannot be disputed. The private records of the suppliers have been  

corroborated and admitted for the correctness of their contents by the  

persons who were in-charge of the supplier 's units. When such evidence 

was brought before the partner of the appellant's unit, he categorically 

admitted unaccounted clearance of dutiable items. However, he did not 

name the buyers to whom such products were sold In such situation, it is  

strange that the appellant has taken a plea that the department has not 

established the details of buyers and transport of the finished goods to such  

buyers. It is seen that the records maintained by the suppliers, which were  
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affirmed by the persons in-charge cannot be. brushed aside. It is not the  

case of the appellant that the suppliers maintained such records only to  

falsely implicate the appellant. In fact, the supply of unaccounted raw 

materials has been corroborated by the partner of the appellant's firm. In 

such situation, it is not tenable for the appellant to, now in the appeal stage, 

raise the point by requirement of cross-examination, etc. Admittedly, none  

of the private records or the statements given have been retracted or later  

contested for their authenticity. In the appeal before the Tribunal, the  

appellant is making a belated assertion that the statement by the partner of 

the appellant-firm is not voluntary. Various case laws relied upon by the 

appellants are not of any support in the present case. In the cases involving 

unaccounted manufacture, the evidence of each case are to be appreciated 

for conclusion. As noted already, the third party 's records at the supplier 's  

side as affirmed by the person in-charge and further corroborated by the  

appellant cannot be discounted only on the ground offurther evidences like  

transportation and receipt of money has not been proved. In a clandestine  

manufacture and clearance, each stqge of operation cannot be established 

with precision. On careful consideration of the grounds of appeal and the 

findings in the impugned order, I find no reason to interfere with the 

findings recorded by the lower authority. Accordingly, the appeals are 

dismissed." 
[Emphasis supplied] 

6.9 During personal hearing, the consultant has referred to the case of 

Bharat Shah and Others decided by the Hon'ble CESTAT vide Final Order No. 

A/13877-13931/2007 whereby 55 cases were remanded back to the original 

adjudicating authority. I find that the facts and circumstances involved in those 

cases are different, inasmuch as in those cases invoices were issued in the name 

of ingot manufacturers, whereas inputs were actually diverted to re-rollers, who 

allegedly wrongfully utilized Cenvat credit which is not the issue in the present 

appeals. 

6.10 Appellant No. 1 has also cited Final Order No. A/11033-11034/2015 

dated 17.07.2015 of the Hon'ble CESTAT in the case M/s. Bajrang Castings Pvt. 

Ltd. and Others in support of their contentions. I find that the order of Hon'ble 

CESTAT held as under ;- 

"5. In view of above proposition of law, a diary recovered from  

the broker and few statements alone cannot be made the basis 

for denyinq CEN VAT credit to the Appellant in the absence of 

cross-examination of the third party witness qiven. Further, 

there is no evidence of alternative purchase of raw material by 

the Appellant for manufacture of goods cleared on payment of 

duty during the relevant period......  

[Emphasis supplied] 

6,10.1 On going through the grounds of appeals, as also the written 

submissions made before the lower adjudicating authority, as discussed at Para 
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07 to 10 of the impugned order, I find that no request for cross-examining any 

of the witnesses has been made by the appellants in the present case and 

therefore, the order of the Hon'bte CESTAT in the case of M/s. Bajrang Castings 

Pvt. Ltd and others supra is not applicable to the instant case. 

6.11 It is settled law that in cases of clandestine removal, department is not 

required to prove the case with mathematical precision. My this view is duly 

supported by judgments of the Hon'bte Supreme Court in the cases 1983 (13) 

ELT 1631 (SC) a 2009 (235) ELT 587 (SC). 

6.11.1 The statements, if not retracted, are legal and valid in the eyes of law 

and have to be considered as corroborative evidences as held in the cases of 

(i) Naresh J. Sukhawani [1996 (83) ELT 258 (SC) (ii) Rakesh Kumar Garg [2016 

(331) ELT 321 HC-Delhi]. I find that Statement of Director! authorized persons 

of assessee admitting clearances of goods without payment of Central Excise 

duty and without issuing invoices inculpatory and specific and not retracted is 

admissible as held in the case of M!s. Hi Tech Abrasives Ltd. reported as 2017 

(346) ELT 606 (Tri.-Del.) 

"14. On careful consideration of the facts and circumstances as 

outlined above, I find that the statement of Director is the basis 

for the demand. The statement is inculpatory and is specific. The 

Director clearly admitted that the documents/private records 
recovered by the officers contained details of procurement of raw 
materials as well as clearance of finished goods with and without 
payment of duty. This fact is further strengthened by the 
observation that many entries in the private documents are 

covered by the invoices issued by the assessee on which duty 

stands paid. The Director has clearly admitted the truth of the 
charts as well as clandestine clearance of qoods covered by the  
entries in the private notebooks which are not covered by the  

invoices. Such statement is admissible as evidence as has been 

held by the Apex Court in the case of Systems & Components Pvt.  

Ltd. (supra). The activities of clandestine nature is required to be 
proved by sufficient. positive evidence. However, the facts 
presented in each individual case are required to be scrutinized 
and examined independently. The department in this case has 

relied upon the confessional  statement of the Director which is 

also supported by the mentioned entries in the private records. 
There is no averment that the statement has been taken under 

duress. The assessee also does not appear to have asked for cross-

exam ination durinq the process of adjudication. 

15. In view of the foregoing, I find that the Commissioner 

(Appeals) has erred in taking the view that there is not enough 
evidence of clandestine removal of goods. Even though the 
statement of Shri Sanjay Kejriwal, who is said to be the author of 
the private records recovered has not been recorded, it stands 
admitted by Shri Tekriwal, Director about the truth of the 

contents of the private notebooks. Consequently, I find no reason 

to disallow this piece of evidence. 
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16. The evidence of clandestine clearance has been brought on 

record only as a result of investigation undertaken by the 

department. The evidences unearthed by the department are not 

statutory documents and would have gone undetected but for the 

investigation. Therefore, this is a clear case of suppression of facts 

from the department and certainly the extended period of 

limitation is invocQble in this case and hence the demand cannot 

be held to be time-barred." 

[Emphasis supplied] 

6.12 I also rely on the decision in the case of M/s. Haryana Steel & Alloys 

Ltd. reported as 2017 (355) ELI 451 (Tri.-Del.) wherein it has been held that 

notebooks (diaries) seized from the possession of appellant's employee at the 

time of search showing entries for accounted as well as unaccounted goods 

which have been explained in detail and disclosed by GM of the factory tally 

with invoices/gate passed is trustworthy; that statement of employee running 

into several pages and containing detailed knowledge to be considered reliable. 

I also rely on the decision in the case of M/s. Ramchandra Rexins Pvt. Ltd. 

reported as 2014 (302) ELT A61 (S.C.) wherein similar view has been taken by 

the Hon'ble Supreme Court. 

6.12.1 I am of the considered view that the admitted facts need not be 

proved as has been held by the Hon'bte CESTAT in the cases of Alex Industries 

reported as 2008 (230) ELT 0073 (Tri-Mumbai) and M/s. Divine Solutions 

reported as 2006 (206) E.L.T. 1005 (Tn. (Chennai). Hon'ble CESTAT in the case 

of M/s. Karori Engg. Works reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also 

held that Admission/Confession is a substantial piece of evidence, which can be 

used against the maker. Therefore, the Appellant's reliance on various case 

laws are not applicable in light of the positive evidences available in this case as 

discussed above and in the impugned order. Hon'ble CESTAT in the case of 

M/s. N R Sponge P Ltd reported as 2015 (328) ELI 453 (Tn-Del) has also held that 

when preponderance of probability was against the Appellant, pleading of no 

statements recorded from buyers, no excess electricity consumption foLind, no 

raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use. 

7. In view of above facts, I find that the contentions raised by the 

appellants are of no help to them and the Department has adduced sufficient 

oral and documentary corroborative evidences to demonstrate that the 

Appellants were engaged in clandestine removal of the goods. I, therefore, find 

that the confirmation of demand of Central Excise duty of Rs. 11,01,739/- by 

the lower adjudicating authority is correct, legal and proper. 
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7.1 It is natural consequence that the confirmed demand is required to be 

paid along with interest at applicable rate under Section 11AA of the Act. I, 

therefore, uphold the impugned order to this extent. 

8. I find that this is a case of clandestine clearances of the goods without 

Central Excise Invoices and without payment of duty and hence, the impugned 

order has correctly imposed penalty equal to duty of Rs. 11,01,739/- on Appellant 

No. 1 under Section 1 IAC(1) of the Act. 

8.1 Appellant No. 2 and Partner of Appellant No. 1 has contended that the 

lower adjudicating authority has failed to establish as to how he has abated the 

so-called evasion of Central Excise duty and thus wrongly imposed penalty on 

him under Rule 26(1) of the Rules. I find that the facts of this case very clearly 

establish that he was the key person of Appellant No.1 and was responsible for 

clandestine removal of the goods manufactured by Appellant No. 1. He, as 

authorized person, was looking after day-to-day affairs of Appellant No. 1 and 

had concerned himself in various irregular activities related to excisable goods 

including manufacture, storage, removal, transportation, etc. of such goods, 

which he knew and had reason to believe that they were liable to confiscation 

under the Central Excise Act, 1944 and the rules made thereunder. Looking to 

the involvement of Appellant No. 2 in this case and gravity thereof, I find that 

imposition of penalty of Rs. 11,01,739/- upon him under rule 26(1) of the Rules 

is proper and justified. 

8.2 Insofar as penalty on Appellant No. 3 is concerned, he contended that 

his role was limited as link person and not concerned with the goods and 

therefore, penalty is not imposabte upon him. I find that he was the key person 

and had been dealing with the goods on behalf of Appellant No. 1 without cover 

of CE invoices and supplied the same without payment of CE duty. Incriminating 

documents establishing clandestine clearances of the goods were also found 

from the premises of Appellant No. 3 during search proceedings on 12.09.2012. 

The details of clandestine transactions recorded in his diary/notebooks 

contained details of the goods, truck no., cash payments, etc. Thus, his role is 

elaborately discussed in the impugned order and in fact, inquiry has originated 

based on the documents recovered from his premises and therefore, he cannot 

now plead that his role was limited as a link person only between buyers and 

seller. I find that his role was very crucial in the whole episode of clandestine 

removal of goods. Therefore, I find that penalty of Rs. 5,00,000/- imposed on 

him under Rule 26(1) of the Rules is correct and there is no need to interfere 

with the impugned order. 
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9. In view of above, I uphold the impugned order and reject alt appeals filed 

by the appellants. 

9.1 311ctcI3?I II c  ci1 f5T {qkI 3q1ckj cIl fTfl  'IIdI I 

9.1 The appeals filed by the Appellants stand disposed off in above terms. 

(ii icii) 

3fl?d (3T41r) 

By R.P.A.D.  

To, 

1. M/s. Evershine Steels, 

Survey No. 30-31/P, 

Ghanghali-Sihor Road, 

Vadia, Sihor, Bhavnagar. 

2. Shri Vishal Nanda, Parnter of 

M/s. Evershine Steels, 

Survey No. 30-31/P, 

Ghanghali-Sihor Road, 

Vadia, Sihor, Bhavnagar. 

3. Shri Himanshu Nandlal Jagani, Broker 

38, Vihar Complex, Forth Floor, 

Near Sahkari Hat, 

Waghawadi Road, 

Bhavnagar. 

Copy for information and necessary action to:- 

1) The Chief Commissioner, GST a Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 

2) The Commissioner, GST a Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) The Additional Commissioner, GST a Central Excise, Bhavnagar 

Corn missionerate, Bhavnagar 

4) The Assistant Commissioner, GST & Central Excise Division Surendranagar, 

/Surendranagar. 

-S) Guard File. 

6) F No. V2/254/BVR/2017 7) F.No. V2/410/BVR/2017 
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