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d1) 3PIT 6Ii?,1 

zrfln: t fcc1 3Tffi1TzPr ?SSI l TErC-, 2T 3c'lI, l4i 3TtZlf ?S? 41 4RT a'- 

3JC c 

"I-II 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director 

General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 

Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 

Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 31'R 31N -dI 'Ic-c1 31ic1-c-1/ iVltc1I +Iic11 311.lcl-cl, irckl 5c'-ll li/ clIcl(, (k'l'*k / ,lIo1dR 

/ 11TTI ccIkI Te1 31Tr 1d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham 

Et 314)ettic1I & 1cii) ZFT o1I,1 i  '.4d1 /Name & Address of the Appellants & Respondent :- 

MIs Guru Ashish Ship Breakers,, "UB Aggarwal House",, 2291/2292-A/i, Hill Drive, 

Bhavnagar - 364 001, 

4 3frT(31) c1d I1I1d cl-cj / jUI 

31lR[ ?TT 'lI'4'di II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) 1c-cl' 5ctlI, 1c tT 1ct 1)cI 1T?ITf1E1TUT   3Tt1tt, 

,1944 4l lRr '35B 1r 3ff1 r, 1994 c11 

I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) çflcu cici ifiilTT r'r lilt +1)dH ioç1 3c4U°1 le-'1i ticii' 1c1 

ii1cii r 1r '-I)o, çi t 2, 311T. o1 1, lt 41 IT1t Tf1T li 
The special bench of Customs, Excise & Service l'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) ii t-c 1(a) "tc-ItV 3T4flft 3T1TT 'lW F1t 31t11 .J-il h'-ct,, ItT 3cYIc lcb T 

cljch. 31'-llcl olNII1iiI (i-?.) 4  qfEpT ariThzf 4'1~q, 

3iJII- oof c) 4) 3fl E1Tf1 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

ia c 1RT 5c'4lc, 

m86tr 

35B of CEA, 1944 



(iii) T1Ti 111 3T1 A-dd fV oç 3c'IIC, 1e-' (3T) f -itc, 2001, 

fTT 6 3Tr 1f dj Pl1 EA-3 ik C  fi tiii T1V 

 T1 TlT, 'Il 3c'-t1, 1ccb 41 J-itii ,lkI 'Hli 3t edH1i dNi J-lo1l, 41  5 

TTIr Zff  3fF c1- J-I, 5 'Y  ZIT 50 1TET I1 dcl 3TTT 50 1T l! 3T1 

1,000/- 5,000/- 1T  3TTT 10,000/- r flft1r iJ-ii 1e-4 cl I1 -1cdø-1 chJ 

f dIdIo, Ic1 3l4'c4I ZITtF 1JT 4 ]Is1I -It1cb 1-.k o-flJ-( 

1r cb TT iTT1 Iic1 ct TT "IiolI ifv I 16C1 1'F T dIdIo1, 

cI1 *11  iwi r ii lTf1T ii ttfIr i4-i l.n1ciuI 41 ]wsn f-T[ 3iir (- 
3fiT) 1lT 3TIr-T rR 500/- it r JC'4 J- co1l I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.STJOO/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is u-Dto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draf: in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
li 11)t1T 1J-IT 3Tl1f, cd 3T1tTT, 1994 t TU 86(1) 3I1f 11c*( 

fl-ictic4I, 1994, ZfT 9(1) dfd  1*1f  S.T.-5 i ¶'l1il 4l 11T H11 3H* 

1t 3 p? ciJ-j Lc- ffl jjj Jcf c)  4 i-fld 3Th c1dlIfl 

difl ii-iii, '4L. 5 ITg zff  3T  5 mr  rr 50 Nl w dcii 3T1T 50 {J  3fi 
iiif: 1,000/- [,_5,000/- trl  3TThT 10,000/- '"-i F 1iftT ,31o91 Icch fT 1 i1I Idol 

cliI 1ftT T'-4 dIçjIo-j, l6IIc1 3l'-lc'1k1 TfI1iFUT lNJI 16 cii 4l-.R olIJ-I 
@4 Iciolcii c4, c4 Z5iT1 jfici cii TT ¶FiT1 "iioii iiifv I Trfr ftF il1 

-Id!c1Iol, dcii 41 i'd lIslI T i1T1V ii 1Ild 3l'-0c4d1 4 ]NsI ¶-jr il:- I 
31f (-~ 31w) fv 3r-n' rrr 500/-  r fiftr h4 ii cir 1T 1 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate 
Tribunal Shall be filed in quadruphcate in Form S.T.5 as prescribel under Rule 9(1] of the 
Service Tax Rules 1994, and ShaJi be accompanied by a copy of the order appealed against 
(one of which sha).l be certified copy) and should be accompanied by a fees of Rs. 11300/-
where the amount of service tax & interest demanded '& penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10 000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place wher the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fr 31TR', 1994 c 86 cl 3q-1TT3?i' (2) iF (2A)   d4 ci1ctv. 

Id-IciIe1, 1994, 1rPr 9(2) 9(2A) c-id S.T.-7 4 rr ldrF U - ITT 

Mid, io)d  ic'-lld 1h 31'.T1EIT 31k1'fd (3lt1tt), ioç 3cIC,  TT TftT 3nr 4) 4i' 

-cidal ciil. (3r 1,lJu1t1d 'E1TV) 3tT 3lVlcl-d TT 'dfI14 3lIctd 3TTIT i'4Rlci-c[ 

3c'4I Ic'-'ii/ cflcii4., iF't lldl 1 i1lTuT 3lTl C ol' r ?,ol cllcl 311r c 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

-çI jç"d 1ccb lc1Icii' 3P4'i luT () >i1l .3i'1ff PTf ' 

3c4IC Th'-cl,  3TtTiT 1944 c1) cm 351.!4i 3tf, I't 41 fcç4)d4 311[, 1994 t RT 83 i 

319r IlcIIc*i iIt 41 cfldI 4) dj $'d 31TT tA1 3l4)c '1l1chUI I 3P1l d' -il ic'-IId 
'djdj 10 llrlT (10%), iIci J-fldj i 1d-ioll fc1ld ', Zf ,jlJ-I'icll, •El- ;T ,i1J-lIolI 

I1II~,d , T 4dIdIol fii iiv, f ¶'d IIT1T 3FTf i-u f nio rr'r jfr  rfIr M 

5c'.Ic, ]-cli i?E1 c1jcii. 3j'IT "d 4J c' f-o- ri1 - 

(i)  

(ii) o-ck c   TI Ttt 

(iii) lol. ,id-II d-1Icic) 1riu 6 3l[T ~,d.1 cii'd 

- T4  fb $ 1TU WFT 1ccl  ( 2) 31fITh'?TT 2014 3TmT   f11' 311c 

'dJT fmthr T1f 313ff P .wftr t c Hdj ol I/ 

For an apneal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 whici is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 1T1 iC FtYIW 3TTr: 
Revision app1iation to Government of India: 

iwr qi1i -uiIIci J1Id1e1 , 3c4K 311f, 1994 it W 

35EE 3t1r 3TET 1Tf  tftJf 3TTT 4  Icct &Ii-c1 

1ii, iMt iii  -iii, ø- .1'-ifbooi, 9 fii lIa1I tlIi / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue 4th Floor, Jeevan Deep 
Building, Parliament Street New Delhi-i 10001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

J1I1 J-1 , II o1f1Io1 J-llel f 5rTr i dl-jo-j 

tTf Zff  3WT ct,IIa ff ' tfl(dIJo1 T 

tTt d ff r{°T -iici -cUI I*'I  1T  R d J4 o1cal 

1-J:1- I! 
In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or 
to another factory or Trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) fJ ,  ?ff MIc -d ct)t.t) -ij q 

3c'-lIc i9  (f) J-lIJ-Ic , fr 611$'t Pod) 'U  ff IId ift di I 

In case of rebate of duty of excie on goods exported to any country or territory outside India 
of on excisablç matena used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) iii?, 3cLlICt  1c4i iFF -3dIdIo1 f-ii iTr cii, itc'I TF I'I'ICI fi n-ii I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

Ttrr 3 - j li4' dJdIO1 i I1V ft   3111ZTT 1 1i 

c1cJ J1Io 3Th  31T1 5fr 3iicfc1 (31t11W) cciRt Icd 3flZfT (. 2), 
1998 4t lRF 109 i c,clHI 1rZrT 4r dI 3TTIT iii  tg ctjc, ifti  iv iI 
Credit of any duty ailowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

34d 31FT t t ¶1l14i 'ii EA-8 , ifr r -ci ,3c4o- (31r)  
2001, i f1J-i 9 3TIF  , i 3TTT i  3 d-ll TF iF IT TIL. I 
3l'c1d 31TT ITT J1 31TT 3111IW 31TT F 1lii -Jdo1 F ,lIa t1IlLfl 1TT 

3c'-1i lc.-cb 31 tPT, 1944 ITT 35-EE i cic1 1MT cff t 3i4IQ-4) 1Tt cil' tT 

TR-6lfticdrI r7n1l 'nfvi/ 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central lxcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescnbed fee as prescribed under Section 35-EE oT CEA, 1944, under 
Major Head of Account. 

qr°T 311 c nr -i f*1r  itt i_E1ifV 
  1eio1 cbJ1 1 elHsl '4) 1T 3ç c*J-I fr ''l  200/- F d1çjIo1 1ii 1IL.? 44doj 

(cJ- J-t i ç.jJ ?t ''Y 1000 -I F IdJ"1 fiJ 'JJL. I 
The revision application shall be accompanied 'by a fee of Rs. 200 / - where the amount 
involved in Rupees One Lac or less and Ks. 1000/- where the amount involved is more than 
Rupees One Lac. 

i1? i 311t He 31lfr r riikr * ccb Tf 31T1 f r dIcflu1, JcI-d 

iis 61O1 Tf3i4l1 
t t.rEF 3Tlf r r ctie t 31TkT 1ii iIc1I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant fribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

iitMr - iiiii 311r, 1975, _3iaI*l-I 31TIT 3flT tT PlT 3TT i1F 

fr*1T 6.50  r iiici 1~S. '1It )o1I Efl1VI / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shalFbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms dl 
the Court Fee Act,1975, as amended. 

(F) 1i -ii 1ecI,, oç .ic'.H lct tFt cicM 3jifl c ac(ul (ct*  f11) 1iic1c.1, 1982 
1 31T 1I1TT lJ-leIl II1ci cb(c clI ii-i'1 4t 3t tii 31I1'1c1 1ii ouch I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

3F i-Ik 1 lhIlc4 3Tftr h1c.i H61IlC1 CII14, 3Tht i 

3TtkIrt fiTh~i www.cbec.gov.in A / 
For the elaborate, detailed and latest provisions relating to filing of 
appellate authority, the appellant may reler to the Departmental website 

(iv)  

(v)  

(vi)  

(D)  

(E)  

(G) 1TiiT1T~ i  

appeal to the higher 
www.cbec.gov.in  





Appeal No.65/BVR/2017 

Appeal Filed by M/s Buru Ashish Ship Breakers 

:: ORDER IN APPEAL:: 

M/s. Guru Ashish Ship Breakers, "UB Aggarwal House", 

2291 / 2292-A/i, Hill Drive, Bhavnagar-36400 1 (hereinafter referred 

to as 'the appellant') has filed the present appeal against the Order-

in-Original No.32/AC/RURAL/BVR/RR/2016-17 Dated 30.12.2016 

(hereinafter referred to as "the impugned order") passed by the 

Assistant Commissioner of Central Excise& Service Tax, Rural 

Division, Bhavnagar. (hereinafter referred to as " the Adjudicating 

Authority"). 

2 The appellant holding Central Excise Registration No. 

AACFG7194BXMOO1;engaged in manufacture of excisable goods viz. 

Material obtained from Breaking of Old & Used Ship falling under 

Chapter 72 to 83 of Section XV of the first schedule to the Central 

Excise Tariff Act, 1985;availing benefit of Cenvat Credit as per the 

Cenvat Credit Rules, 2004. During the course of Audit, it was 

observed that the appellant had cleared excisable goods through 

different Consignment Agents.Further scrutiny of records revealed 

that the appellant had availed Cenvat Credit of Rs. 3,71,153/- & Rs. 

6,25,490/- as Input Services on GTA in the month of April-2012 and 

April-2013 respectively and utilized the same towards payment of 

Central Excise Duty. The availment of Cenvat Credit of service tax, 

paid by their Consignment Agents, on the basis of the documents 

issued by the Consingment Agents was not legal and proper, a show 

cause notice No. V/15-114/Dem/HQ/2015-16 dated 19.1.2016 was 

issued to the appellant by the Joint Commissioner, Central Excise, 

H.Q. Bhavnagar. The aforesaid Show Cause Notice, after issuance of 

a corrigendum dated 26.10.2016 in pursuance of CBEC Circular 

dated 29.9.2016 under which monetary limits for adjudication were 

revised and as a result, fell under the competence to be adjudicated 

by the Assistant Commissioner of Central Excise ,Rural Division, 

Bhavnagar. The aforesaid Show Cause Notice was Adjudicated vide 

impugned order dated. 30.12.2016 wherein the Adjudicating 

Authority confirmed the demand of wrongly availed Cenvat Credit of 

Rs. 9,96,643/- availed and utilized by the appellant and ordered to 

its recovery under Rule 14 of Cenvat Credit Rules, 2004 read with 

Section 1 1A(4) of the Central Excise Act, 1944 alongwith interest 

4 
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under Section 1 1AA of CEA 1944;also imposed a general penalty of 

Rs. 5000/- under Rule 15A of Cenvat Credit Rules, 2004. 

3. Being aggrieved by the impugned order, the Appellant filed the 

present appeal. 

• The impugned order is non-speaking and non reasoned as the 

Adjudicating Authority did not deal with the pleas raised by the 

appellant during the course of hearing before him as well as 

made in reply to the Show Cause Notice; completely ignOred the 

judgment referred and relied upon by the appellant. 

• The show Cause Notice is time barred; Revenue authority can 

not invoke the extended period of limitation, when the records 

of the appellant were audited by the officers during the 

previous audit, where in audit team did not find any short 

payment from records. And the present issue/matter was 

raised during the subsequent Audit carried out by the Second 

audit party covering the same period or over lapping period and 

hence, department cannot allege that the appellant misstated 

or suppressed the facts from the department. 

• The appellant had rightly taken and availed the CENVAT credit 

of Rs. 9,96,643/- of Service tax on freight (GTA) paid by their 

consignment agents; the adjudicating authority erred by 

treating the consignment agent of the appellant as a 

their consignment agents rendered services to the appellant 

and as the agent of the appellant had paid the service tax on 

transportation charges and collected from the appellant as per 

the Service Tax Rules. As regards the documents, appellant 

submitted that there were some minor defects in the 

consignment notes issued by their consignment agents but 

same are technical in nature; there is no doubt about payment 

of service tax; the Adjudicating authority completely ignored 

the account ledger of their consignment agents, which proves 

that the appellant did receive the services of consignment 

agent and the appellant accounted the same in their books of 

account; there was no intention on the part of the appellant to 

defraud the revenue or evade payment of duty and penalty 

could not be imposed. 



Appeal No.65/BVR/2017 
Appeal Filed by M/s Buru Ashish Ship Breakers 

Penalty under Rule 15A of the Rules is not imposable as the 

Adjudicating Authority had not given any grounds in his 

findings that for contravention of which Rule of the Rules or for 

what act, the appellant was liable for penalty under Rule 15A of 

the Rules. 

4. Hearing in the matter was held on 21.2.2018, wherein Shri 

M.N. Vadodariya, Consultant, appeared on behalf of the appellant 

and reiterated the submission of their appeal memorandum and 

submitted the additional submission dated. 21.2.2018 for 

consideration. 

Vide their additional Submission of dated. 21.2.2018, the 

consultant of the appellant submitted that the Show Cause Notice 

issued to their client is time barred and subsequently impugned 

order is also void and bad in law as there was no evidence or 

discussion in the Show Cause Notice and in impugned order 

regarding suppression of facts by their client with intent to evade the 

Central Excise Duty and therefore extended period could not be 

invoked. Their client was a ship breaker, who were 

dispatching! selling M.S.Plates ,Waste & Scrap obtained by breaking 

up of old & used ships by them through their Consignment agents. 

The freight was not paid by their client but the same was paid 

through their Consignment agents. Further the consignment agents 

paid the freight to the transporters; discharged their service tax 

liability on such freight amounts paid by them; also disclosed the 

paid amount of service tax in their service tax returns. The 

consignment agents after deducting the freight and service tax paid 

thereon from the total amount received from the ultimate buyers, 

paid the remaining amount to the appellant. In their case, their 

consignment agents rendered services to the appellant as the agent of 

the appellant, paid the service tax on transportation charges; 

collected from the appellant, which is as per the Service Tax Rules 

and accordingly appellant had rightly taken the credit of service tax 

paid by their consignment agents. 

5. I have gone through the appeal memorandum, written and oral 

submission made during personal hearing by the appellant. 

6 
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Appeal Filed by M/s Burn Ashish Ship Breakers 

5.1 I find that the appellant has made payment of mandatory 

deposit of Rs.75,000/-(7.5 % 9,96,643/-State Bank of India Challan 

No. 894 date 6.3.20 17) and thereby complied with the requirement of 

mandatory pre deposit in pursuance to the amended provisions of 

Section 35F of the Central Excise Act, 1944. 

5.2 I find that the appellant filed appeal on 6th  day from the due 

date prescribed. For the aforesaid delay of 6 days, the appellant 

submitted that their consultant was busy with the adjudication 

proceedings of various authorities due to drive of adjudication; being 

a chartered Account firm, they were busy with the reply work of 

notices issued by the Income Tax department due to demonetization 

of currency. Therefore they could not prepare the appeal within the 

time and there by delay was occurred. Further submitted that if the 

delay was not condoned, the applicant/appellant would suffer 

irreparable loss/damage. Also quoted some judgments in support of 

their contention. I find the reason appears to be genuine and delay is 

well within the prescribed time limit of 30 days for the Commissioner 

(Appeals) is empowered to extend as per Section 35 of the Central 

Excise Act, 1944. I condone the delay and allow to appeal to be 

heard. 

5.3 I find that the core issues to be decided in the present appeals 

are 

1. Whether the appellant rightly availed the Cenvat Credit of 

Service Tax on GTA on the basis of documents issued by their 

Consignment Agents? 

2. Whether the demand is time barred? 

3. Whether penalty is imposable on the appellant? 

5.4 Now I take up the issue Whether the appellant have rightly 

availed the Cenvat Credit of Service Tax on GTA paid by their 

Consignment Agent on the basis of Consignment Sale Notes issued by 

their Consignment Agent? 

5.4.1 Undisputed fact of the case is that the appellant is a ship 

breaker ; sold their excisable goods i.e. M.S. Plates ,Waste & Scrap 

obtained by breaking up of old & used ships, through their 

Consignment agents; cleared their goods to their Consignment Agent 
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under cover of Central Excise Invoice at an assessable value 

including the transportation charges for transportation of goods from 

their factory premises to the premises of their consignment agents. 

The Consignment agents sold and despatched the goods to their 

Customer. Sale proceed were received by the Consignment Agents. 

The Consignment Agents issued consignment sale notes of the total 

amount, arrived at in the following manner, to the appellant and pay 

the same to the appellant. 

Total Amount = (Sale proceed) - (freight charges borne by the Consignment 

Agents +Service tax paid + amount attributed to the Trade Discount been given by 

the Consignment Agents + amount of Commission+ Loading/Unloading charges 

borne by Consignment Agents) 

The Appellant have availed Cenvat Credit on the basis of the 

consignment sale notes issued by the Consignment Agents,which has 

been questioned by the department. 

5.4.2 I find that this is not the case to decide whether the appellant 

had rightly paid the freight through his agents or otherwise; who bore 

the freight? as contended by the Appellant. But the issue been raised 

under the subject show Cause notice and subsequently confirmed 

under impugned order was whether the consignment sale notes 

can be considered as proper documents to avail the Cenvat 

Credit bM the appellant in view of the provision of Rule 9 of 

Cenvat Credit Rules, 2004 and Rule 4A of Service Tax Rules,  

1994.  

I find that the liability for payment of service tax under GTA 

has been stipulated under Rule 2(d)(v) of the Service Tax Rules, 1994 

which defines "person liable for paying service tax as any person who 

pays or is liable to pay freight either himself or through his agent for 

the transportation of such goods by road in a goods carriage" in 

relation to taxable service provided by a goods Transport Agency, 

where the consignor or consignee of goods is - 

(i) any factory registered under or governed under Factories Act, 1948 
(ii) any company formed or registered under companies Act, 1956 
(iii) any corporate established by or under any law 
(iv) any society registered under Societies Registration Act, 1860 
(v) any cooperative society established by or under any law 
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(vi) any dealer of excisable goods who is registered under Central Excise Act, 

1944 or rules made thereunder. 

(vii) any body corporate established or a partnership firm registered by or under 

any law. 

From the above, it is evident that in the case of GTA service the 

levy of service tax has been shifted from the service provider to the 

person who is liable to pay freight where consignor or consignee of 

the goods is covered under any of the seven specified categories. 

Accordingly, I find that liability to pay service tax was upon the 

Appellant as per the Rule. From the perusal of the Rule 9(1) of the 

Cenvat Credit Rules,2004 ibid, I find that the credit can be taken on 

the basis of documents evidencing payment of Service tax. In the 

present case, it is claimed to have been paid by consignment agents 

and Cenvat Credit were taken on the basis of consignment sales note 

(which too have minor defects) issued by their Consignment Agents, 

5.4.3 I do not find any infirmity in the decision of the adjudicating 

Authority by holding that Consignment Sale Note upon which credit 

was taken is not the proper document to avail the Cenvat Credit in 

terms of the provision of Rule 9(1) of the Cenvat Credit Rules, 2004 

and in terms of Rule 4A of Service Tax Rules, 1994. However failed to 

give findings on the appellant contention of eligibility in terms of Rule 

9(2) of the Cenvat Credit Rules, 2004.In this regard, I have gone 

through the sample copy of the Consignment Sale note Sr.No. 211 

issued by Global Ispat Links, GT Road, Sirhind Side, Mandi 

Gobindgarh and following discrepancies were observed as given 

below. 

Minimum details should be 

available 

Observation 

Details of duty or service Not clearly mentioned, as 

tax payable Service Tax of Rs. 2484/- have 

been shown under the head 

Expenditure on Sale. But 

Whether it is relevant to 

GTA or Ancillary service of 

GTA i.e. Local Carting, 

KANDA, Unloading or loading 

or Due amount of Service 



Appeal No.65/BVR/2017 

Appeal Filed by M/S Buru Ashish Ship Breakers 

Tax on the Commission 

Income, not clear 

2 Description of the goods or 

taxable service [assessable 

value, Central Excise or 

Service tax registration 

number of the person issuing 

the invoice, as the case may 

be,] 

Description of Taxable Service 

(GTA) is not mentioned 

Value of Freight is given; No 

details of Service Tax 

Registration is given 

3 Name and address of the 

factory or warehouse or 

premises of first or second 

stage dealers or [provider of 

output service] 

No Address of M/s Guru 

Ashish Ship Breakers is given. 

In view of the above facts and circumstances, to check the 

admissibility in terms of per Rule 9(2) of Cenvat Credit Rules, 2004, I 

feel it necessary that the appellant should be given one more 

opportunity to substantiate his contention and should be asked to 

come forward with the following documents/corroborative evidence. 

i) the respective copy of GAR Challans proving the payment of 
Service Tax in his account by their Consignment Agents 

ii) Lorry Receipts or Consignment Notes in any form must be 
issued by their respective transporter on every single 
transfer of subject goods from the Factory premises to 
Consignment Agents, proving the movement of goods;Who 
booked the consignment?; booked on To-Pay basis of 
otherwise? Liability of Service Tax(whether is upon 
consignor or Consignee) must have been marked? 

iii) Consignment wise copy of payment receipts issued by the 
Transporter on proving the receipt of freight amount, 

Since the order is non-speaking as far as the availability of 

Cenvat Credit in terms of Rule 9(2) of the Cenvat Credit Rules, 2004 

and in the present case, the appellant has enclosed the sample copy 

of documents viz. Consignment Agent sales notes and respective 

Central Excise Invoices, Copy of Account ledger etc. to substantiate 

their claim hence the veracity of their entire claim cannot be verified 

at this end. Hence, the matter has to go back to the Adjudicating 

Authority, who will confirm that the goods or services covered by the 

above said documents have been received and accounted for in the 
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books of the account of the appellant and confirm whether the 

requirement envisaged under the Rules are fulfilled on the basis of 

corroborative evidence and confirm the admissibility in terms of the 

provisions of Rule 9(2) of the Cenvat Credit Rules, 2004 and 

adjudicate the matter afresh. Needless to say that appellants shall be 

given an opportunity to present their case and also the Assistant 

Commissioner shall be free to get any verification if necessary done. 

5.4.4. Accordingly, the matter is remanded to the adjudicating 

Authority to reconsider the issue afresh in view of my observations in 

the foregoing paras after giving an opportunity to the appellant to 

represent their case in the light of judicial precedence, legal 

provisions and other relevant factors. Accordingly, keeping all the 

other issues open, I set aside the impugned order and remand the 

matter back to the adjudicating authority to reconsider the issue 

afresh after following the principles of natural justice and pass a 

speaking order. Decision of remitting matter back to the adjudicating 

authority is also supported by decision in the case of West Coast 

Paper Mills Ltd. reported at 2004(164) E.L.T.375(S.C.). Appellant is 

also directed to co-operate with the Adjudicating Authority by 

attending personal hearing granted to them and submit the required 

documents as referred to at 5.4.3. 

6. 

6. The appeal filed by the appellant stands disposed off in above 
terms. 

(t1 1TQT) 

3q 1aTF 34i1 I 3lNcfcl (31t1c1) 

Dated .4.2018 
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