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3TfETT l&1l RE,/o?b-3.T. (Uo-i.t) -Uch 9.o.Ro?t9 * 1TT tf 311f rrr 

1~,olicl, ..?°l9 31°- 'l-H'Jl t, T. r1R f, 31tR -I1]c4-' c14IcjI 

3CIl .j)0- iIf ct  fT 31fPJTJ{ lSS 41 fTT5 4cl-i fl 3{ 1O-1?LT SJ cg tJ1 

¶cj-ç1 fT{ dlj 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 rca 

with Board's Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Direc 

General of Taxpayer Services, Ahmedabad Zonal Unit, Ahrnedabad has been appointed E 

Appellate Authority for the purpose of passing orders in respect of appeals filed und 

Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3Tt1 31I4c1-d/ +I.lcl-cl 31IQIctc1/ i(-UcI-d/ k.1c4, 31l4T, oç4 3c'-(1c 1c-ct,I Icl, / JIIà-1cr{ 

/ uiri ?JT 31ld 1-1 3lTr 41d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistai 

Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham 

311locI,d & f all'H VCI -dI /Name & Address of the Appellants & Respondent :-

M/s Laxmi Steel, 17, Laichand Mansion,Danapith, Bhavnagar 364 001 

 3flT(3Tt'kf) t 4f1T Ef1 c,iI1cj iIRci 5ctd 4IIcfF) / iffqui 

3ch1c*,c1iI/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authori 
in the following way. 

4d-U 1c'-ch ,'o-ç 3c'-1I 1e-cli 1Ef 3T'k'I II1ct(UI i1t 3{'tf, o-cl 

3TX1z1 ,1944 c) cIRr 35B 31Fff t!ci fr 3fjRf,  1994 c 

fd 1chc I! 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

dcUI Icho-1 J-llci +1lHI 1c'-cb, iac'1"l 3c'-IId,r1 c'1i 1jch'. 3f111 

a-II11chI c11 1'I o, kf cict, 2, .3TR.   a  f4't, t llT tiil- 
The special bench of Customs, Excise & Service 'iax Appellate Tribunal of West Block No. 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3)c4-c1 1(a)   dII 3T11t 3TRTIT t[ fI1'1 3T4' 1I tZ1 jc'-II, 1e-ch 

.cIlcb 31L1)c.l a--lI?lI1lcbUI (-?c) 41 frr itir T)l~chI, , .RTh-i (1, -i1l -'clo-j 3fl11 

3-1ClG1h.- cj)'( 41 II1  If 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of ap,peals other than 
mentioned in para- 1(a) above 

(A) 

(i) 

ic'-(ic Ti 

86 T 3J 

of CEA, 19 



(iii) 31L))c4'k aIII1chUI Hf 3T4t[ -dd fV o- cL.Ic, c -ct (3Tf) .lJ-iIci4', 2001, 

1 631dd fft[f dI EA-3 Tnrr i1 rr 
cf,d- l!c4,  ç1t 1TT, iI 3c'-1I c11 d-fldl GThJl c) d-fld 3 cdIJfl dkli t'-ii! 5 

T1f IT 3H cbd-1, 5 1T bYL, 1T 50 1T b'-l 1  dcl, 3TT 50 1T it! 3TfF ft chd-lr: 

1,000/- 5,000/- trt arni 10,000/- r lrc1r i-n cg'j iit doi c*,I lId 
] ç -cj, dIdlc1, +lclId 314c1 a- lN1IilclUi c11 lili '-I5lQ-1b c-fld-1 

TU If iId TtR_,clI.I fllzff i!olI Id TtF [ dIçHol, 
c 3-j 1IT t1IL! l5i d 31L1)c ii1ctui cRi lN4I 1TT I TT[ 31Tf 

(-?. 31w) t l oltfl F[T 500/- V TI 1ft[   d-j 4o1I tiT I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs.10,000/- where amount of duty dernand/interest/penalty/refund is upto 5 Lac. 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of an 
nominated public sector bank of the place where the bench of the Tribunal is situatec. 
Application_made for grant of stay shall be accompanied by a  fee of Rs. 500/-. 
31'-fl OTT)c1(JI 1J-1T 3tic, t?T 311.)1RTF, 1994 cl ITU 86(1) 31dT Icllc4" 

-iciic, 1994, ia-i 9(1) dd 1tftEf çt S.T.-5 r-ik L,l1Ll') c4) IT ,Hhd1l icl 3R 

tlrg aur 3pf c11 i4t t, cRi 1c1   c%i (3 k'cl, 'if PI1itlT 
tr ui) 3ft lt cbj-1 cl'd-1 cl' [1 1T1, 'iiI lclIcb' 41  'in ,m,i 4) ii 3Th c1ft'4I 

di4i lJ-10-H, 'b-R' 5 1T ZIT 3f[ R, 5 1T 'YL lT 50 IT '&YL dcl, 3TT 50 fI ]1J 

?t -r: 1,000/-  tr,_5,000/- rr 3TT 10,000/- tr r zrry 4 ifr 

-Ic.1do1 cbI 11T 1 dIdIa-i, 'cld c'N-1 o- kIII1cb,(1JI cl iii 

i -i r f 'r i ru_r )i  f ii t I 

TtF?J f dIdIo-I, Gicli c 3-I lIsH Iff t4I1 lI rifTr 314lcl aThlI1cUI c11 TRT 1Ir - 

ir 3ur (-è 3tT) 1v iitn iT 500/-  c rfr lcb i-II cl,oI I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appel]ate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(11 of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/ - 
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

ff 3TffF, 1994 cR1 4TT 86 c1 3Th -ITT3 (2) i (2A) 3[  c) 3Jt[ cficl, 

f -scu, 1994, iIiJi 9(2) i 9(2A) i 'AY S.T.-7 c1 ff 4d1l tT 3Ff TT 

3lklcl-d, ba-cVl 3c1Ic, 1cl, 31T1T 3lklct-d (3TT), bø-ç1Ll c-'-1Ic, lct clIU tTf[ 311f cj 

-IIdo cj, lc4, [f Aa-IIii1r lt tiIV) 3fr 31Vcl-d Cc1RI 1Ict 31k-l'l-d 3TT1T 3YF'4cI-d, 

icYI J/ cIIcl', ct'1 31c'I a- fcbUI t 3Ial Co Ftt *T  1T ?a1 clIl 3fli c11 

cda1ffl / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

)d-II lcb, a-cRJ 3c'-fl c cl, cl clIct( 3I4I wfi°i (-è) >I1  3f'tF IJ-Icl 

3c'lk l'-cl' 3T 1944 c 35i 3ilTr, r cR1 ¶-c-k 3TfPT, 1994 c11 1TU 83 

31thT lclIcbi 4'l lIdi cR1 dI, , 31T1 31'-)c 3P[ d' '-Id 3clIc, 

cl,. d! T 10 i1tii (10%), il d-jdI 1 1J-IIo1I fclIR,d , ZIT lda1I, iI T[ 1J-IaII 

F dIdIa-I 1?IT  if fll i TT 3TT[ it fb irt rr?r .3-r'fr  rfi i 

3c1IIc, ]-cl, 1cl clIcbt 31c-ldci "J-1IdI fQ  r" 1r iIc 

(i) [1139T 

(ii) il-U cR1 ci) dI  dkd 

(iii) 1°ik jjo9f f1L1J1Ichl1 i1 -l'H 6 31ddd l :t: 

3J 3Tf ç 4Id I/ 

For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



31TT *cii' t FUjVF 31icat 

Revision app1iation  to Government of India: ____ 
31TT cf) t[9tITUT i1cti IIc1 JThH , Fc 3c-Y1 1ci' 31 IfT, 1994 c) ¶ft 

35EE f'.c1ct 31Tf 31T 'Hi, 1TT  qTTUT 31Io I J1I1I, TT:UH 

IPT, tM't 1t 1Y Rm, 0  1-ii000i, t 1ii 31TTr U1 / 
A revision application lies to the Under Secretary to the Government of India, Revisio 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dee 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

-ni-ic , ii oicioi f1r RTT c  IF1 kIol T Tf '-1IdId4 

tTT rr f1r iIo1 Zn  ¶h 1T  dI TTT Zn 

l4T dft Zn ,-ci(Uj tFT, I cil1 Zn dI -1lci 

d-ld II 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse 
to another factory or from one warehouse to another during the course of processing of th 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) f 

In case of rebate of duty of excise on goods exported to any country or territory outside mdi 
of on excisable material used in the manufacture of the goods which are exported to an 
country or territory outside India. 

(iii) Zf 3-.1j ç -c4 T 1dIcflo- fir I1T 1Tt lT[ Zn TT[ HIc1 lIcI ZTT dvll I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

fff .c'-ii 3c'1I,o ic'-ct fv ft !r Ii-1r u 
Tiit c1cl 3o c  dl 3Th  31TT t .3lklctc-I "(3Tt1) TU 1T 3TffRT (T 2 

1998 ITU 109 m 1i 4  d13 dI 31.1-nI- Zn 1V iI 

Credit of any duty allowed to be utilized towards payment of excise duty on final produc 
under the provisions of this Act or the Rules made there under such order is passed by I 1. 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No. 
Act, 1998. 

3±cfd 31Ico-1 41 i1i Wfl d&II EA-8 , fl 4) o-çQ.1 3çjc,a ç -c (31'f) I -IIc1e 

2001, llH 9 31ddd 1u1  ,  31TT 3 ,4-n .ddId c  j[[ f[lr 

.3Yctd 31IcCa lT1 'J-i'I 31Tt 3Jtf  31TI 41 ?t 1i .1c1da1 c  51T41 Iifl fflT 't 

3c'-1I 1c-b 3TfZIT, 1944 41 -1TU 35-EE dd 1I*f[ 1c''4i c  3Jd TZ1 

The above ajplication shall be made in duplicate in Form No. EA-8 as specified under Rule 
of Central F.xcise (Appeals) Rules, 2001 within 3 months from the date on which the ord 
sought to be appealed against is communicated and shall be accompanied by two copies C2U 

of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Cha1k 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, und 
Major Head of Account. 

.31IO-1 f[FT -a1Ic1 *Ir  4  31ckId c t4j 

fZ1F jiIi 3fr{leI1 

, c4-)d.1 c1II ft '"Y' 1000 -/ dIdIaj fZ1T iIt. I 

The revision application shall be accompanied by a fee of Rs. 200/- where the amoui 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more tha 
Rupees One Lac. 

3-1TT -1c1 31Ift t Y c cb 3T1[ fV ] c cb F{ dH, 3T 

o1QIcb, UI 1.!*' 31tr Zn cti,t t ci-  31lacaI fZn lIdI I / In case, if the orci 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in 1.] 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant I ribuna] 
the one pplication to the Central Govt. As the case may be, is filled to avoid scriptoria work 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

a- INIc-I lc -ct  31I1lT, 1975, 3If-1 31oI( -lc'1 31T[ 1T ETT 31I1 

fr1T 6.50 i  it iii lrr iiv / 
One copy of application or 0.1.0. a the case may be, and the order of the açljudicatii 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Sclaedule-I in terms 
the Court Fee Act,1975, as amended. 

'-fl-u ]c', a-c]'il 3c4Ic ]e 1TE c1icbi 311c4 a-Q-liQ-II1cbUI (TZ 12II) -4-1I1vII, 1982 

311 Fr1r -lI'He1l ct? IJ-I1Id EFt 11c1 1-l'] 4t 3fr Io1 31Ic44d Izii IIdI I / 
Attention is also invited to the rules covering these and other related matters contained in ti 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G)   3tf cI1e1 Id cIYcb, -ç1ç-  3I cj'o1ç [11PTft tl 

31f[ff T1PT l+II www.cbec.gov.in  t I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the high 
appellate authority, the appellant may rëler to the Departmental website www.cbcgo..in 

(C) 

(i) 

(iv)  

(v)  

(vi)  

(D)  

(E)  

(F)  



F. No.V2/87/BVR/2017 

ORDER IN APPEAL 

M/s.Laxmi Steel, Bhavnagar has filed this appeal against 010 No. BHV-EXCUS-000-JC-63-

16-17 dated 11.01.2017 (hereinafter referred to as "the impugned order") passed by the Joint 

Commissioner, Central Excise & Service Tax, Bhavnagar (hereinafter referred to as "the 

adjudicating authority"). 

2. Briefly stated, the facts are that M/s. Shri Han Steel Industries, Bhavnagar had removed 

1500.016 MIs of steel bars during July'2008 to March'2009 without cover of proper Central 

Excise Invoices, without accounting for in their records, without assessing/payment of the 

Central Excise duty and by suppressing fact of manufacture and clearance of finished excisable 

goods of 1500.016 MIs of steel bars. In follow up action, statement of Shri Popatbhai Zinzala, 

proprietor of the appellant was recorded and it was found that they had purchased total 12.350 

MTs of steel bars valued at Rs. 3,15,725/- from M/s. Shri Han Steel Industries, Bhavnagar on 

cash basis for which they neither received Central Excise invoice nor they demand the same and 

had sold the same to their customers in cash. Accordingly, SCN dated 19.04.2011 was issued to 

M/s. Shri Han Steel Industries, Bhavnagar proposing recovery of Central Excise duty amounting 

to Rs. 42,45,369/- as well as imposition of penalties under Section 11AC of the Central Excise 

Act, 1944 read with Rule 25 of the Central Excise Rules. SCN also proposed penalty on the 

appellant under Rule 26 of Central Excise Rules along with other co-noticees. The Additional 

Commissioner vide 010 No. 36/ADC/BVR/2012-13 dated 22.01.2013 confirmed the demand 

against M/s. Shri Han Steel Industries, Bhavnagar along with interest and penalty and imposed 

penalty of Rs. 3,00,000/- each against two partners of M/s. Shri Han Steel Industries and 

penalty of Rs. 1,00,000/- each against appellant and M/s. A. C. Enterprise, Bhavnagar. Against 

this 010, appeal was filed before the Commissioner (Appeal) by all the five noticees and 

Commissioner (Appeal) vide OIA No. 81 to 85/2013(BVR)CE/SKS/Commr(Ahd) dated 28.06.2013 

remanded the case to original adjudicating authority. 

3. Accordingly, the adjudicating authority under the denovo adjudication vide impugned 

order dated 11.01.2017 at para 43 (6) imposed penalty of Rs. 2,00,000/- against the appellant 

under Rule 26 of Central Excise Rules, 2002. 

4. Feeling aggrieved, the appellant filed Appeal on the following grounds. 

• that the impugned order is passed without disclosing the omissions made by them with 

regard to the provisions of rule 26(1) and Rules 26(2) of the Central Excise Rules, 2002; 

• that no person has stated that the appellant was in knowledge that the disputed goods 

were liable for confiscation; that being a trader, they have to pay Sales Tax/Vat on 

purchase of the excisable goods, it is the duty of the registered unit to see that excisable 

goods'are removed under the cover of invoice; 



F. No.V2/87/BVR/2017 

• that such penalty can be imposed under Rule 26(2)(ii) to the extent of such benefits is 

received, but adjudicating authority has failed to quantify such benefit; 

• that the allegation of purchase of steel bars from M/s. Shri Hail Steel Industries, 

Bhavnagar has not been proved by corroborative evidences. 

• that the charges have been framed on the assumption presumption ground and framed 

on the basis of the third party's evidence. 

• that it is not correct that they were in knowledge that the said goods were liable for 

confiscation being only "Trader". 

• that they had purchased the Bars and Iron & Steel Products from the assessee in "Bona 

fide" and not purchased by adopting "mala fide practice". 

• that they were not liable for penal action under Rule 26 of Central Excise Rules, 2002. 

• that the impugned order may be set aside. 

5. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has 

been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of 

appellant vide Board's Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under 

Secretary (Service Tax), G.O.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing on the basis of 

Board's Circular No. 208/6/2017-Service Tax dated 17.10.2017. 

6. Personal hearing was held on 28.03.2018 wherein the consultant appeared on behalf of 

appellant reiterated the grounds of appeal and requested to set aside the impugned order. 

7. I have carefully gone through the facts of case, the grounds mentioned in the appeals 

and the submissions made by the appellant. The issue to be decided in the appeal is whether 

penalty of Rs. 2,00,000/- imposed upon the appellant under Rule 26 of Central Excise Rules, 

2002 is justified or otherwise. 

8. However, before moving into the merits of the matter, I find that the impugned order 

was received by the appellant on 09.02.2017 (as mentioned in column no.4 in the form No. 

E.A.1 filed by the appellant) and the appeal against the said order was filed on 12.04.2017. 

Thus, ap j5ea1 has been filed after 62 days from the date of communication of the impugned 

order. I find that the aforementioned appeal have been filed beyond the stipulated 60 days 



F. No .V2/87/B VR/2017 

time limit specified under section 35(1) of the Central Excise Act, 1944. Relevant extracts of 

Section 35 of Central Excise Act, 1944, is reproduced below for ease of reference: 

SECTION 35. Appeals to [Commissioner (Appeals)]. — (1) Any person aggrieved by any decision or 

order passed under this Act by a Central Excise Officer, lower in rank than a [Principal Commissioner of 

Central Excise or Commissioner of Central Excise], may appeal to the [Commissioner of Central Excise 

(Appeals)] [hereafter in this Chapter referred to as the [Commissianer (Appeals)]] [within sixty days] 

from the date of the communication to him of such decision or order: 

[Provided that the Commissioner (Appeals) may, if he is satisfied  that the appellant was prevented by 

sufficient cause from presenting the appeal within the aforesaid period of sixty days. allow it to be 

presen ted within a further period of thirty days.] 

9. As per proviso to Section 35(1), Commissioner (Appeal) is empowered to condone the 

delay of 30 days after the prescribed time limit of sixty days. I find that no such application for 

condonation of delay has been filed by the appellant alongwith the appeal. 

10. In view of the foregoing, I reject the appeal on limitation as provided under Section 35 

of the Central Excise Act, 1944 without going into the merits of the appeal. The appeal filed by 

the appellant stands disposed of in above terms. 

aliagb 

Additional Director GeneraI
,
i(y 

AZ)m 

Date : .04.2018 F,No. V2/87/BVR/2017 

BY RPAD.  

To, 

M/s. Laxmi Steel, 

17, Lalchand Mansion, 

Danapith, 

Bhavnagar. 

Copy to: 

1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone. 

2. The Commissioner, CGST & Central Excise, Rajkot/ Commissioner (Appeals), Rajkot. 

3. The jurisdictional Deputy/Assistant Commissioner, Bhavnagar. 

The Jt/Addl Commissioner, Systems, CGST, Rajkot 

5. Guard File. 


