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ﬁ Passed by ShriGopi Nath, Principal Commissioner (Appeals),Rajkot

a I 3G/ HYeFe 3T/ SUYH/ HETAh Y, FeRd 391G Yosh/ HATR/EF THHATH,
TSTHIT ] TR/ TS| GERT SRS Y I F FA: /
Arising out of above mentioned OIC issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham

T FNAFAKHTTATE &1 A1 6 Gell /Name&Address of theAppellant&Respondent :-

M/s. Aditya Birla Nuvo Ltd. (Unit: Indian Rayon), now M/s Grasim Industries Ltd., Junagadh-Veraval
Road, Veraval-362266, District: Gir-Somnath

3G HRET) ﬁmﬁaﬁéw@rﬁmﬁﬁaaﬁﬁmm | TTSERROT & T I ERR W Gharel/

Agy person aggrieved by this Order-in-Appeal may fil€ an appeal to the appropriate authority in the following
way.

(Aa) T g AT 3G e U9 AR el smanfeeer & 9id ardie, dea saurg Yo HRRIH 1944 1 Ut
35B & 3ia9id Ua e 3OaH, 1994 € ORT 86 ¥ ATy Preia i@ q SE ST T GHA &

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

@ FalleroT Heide § Fraioud Toll Fel WA o, Frard Sciee Yo UF Jahl e ~ranfaentor 6 favly 418, av
{9 S 2, IR . T, 75 e, P B o R 1/

-, The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New

Delhi in all matters relating to classification and valuation.

) IRIFT IREDE 1(2) F TATC 370 I & Jrerar A Tl e WA Yoo, FAT SeUE Yo U9 WaE eIy i
(e iR ey e, 2Rl e, SgTelt sfaet 3Tl rgeeieTa- 3¢oot T T Sl TfRT 1

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 224 Floor
B%laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned 1n para- 1{a]
above

@) 3dveliy =R & FE e U S ¥ AT G 300 OFF (rhe)eaared, 2001, & @aE 6 % sada
PIIRE BT 7 99T EA-3 ) 4R ST A aa [T S TR | ST § A 8 o U Wi o HT, STl 3 3o Y A
TS T HiaT 3R AT TR AT, TIT 5 AT AT I FH,5 ARG TC 4T 50 A T IF 37YaT 50 o 390§ A;FH
ar gawer 1,000~ ¥4, 5,000/~ 92 3rar 10,000/- 34 1 WUiRe o e 91 iy doew w1 Boila e w
SIS, Ao 3TNy AT T T & W ToReR & a1 @ Tonll 3 widioierss 87 & ¥ zamy Iy Twifrg
do T AT AT ST TR | GaTAIT I &7 SpeTera, A b 39 U F gle A Srgi Wi e Sarmeeor
oRaT TR & | TTeT 3T (R A & Tow 3desi-uF & #y 500/- FTC HT AR Yoeh ST A1 891 1

The appeal to_the Appellate Tribunal shall be filed in guadruplicate, in form EA-3 / as prescribed under Rule
6 of (E)entr,al Excise {Appeal] Rules, 2001 and shall be accom&amed .'—f%amst one which at least should be
accompanied . by ~a fee o Rs. 000/- _ Rs.5000/- 5.10,000/-  where amount of
dutydemand/intefest (g_er;al_%y/reﬁ.\nd 18 ugto 51Lac., 5 Lac to 50 Lac and 4bové 50 Lac respectfively mn_the
form of cross&{i bank ft i Tavour of Asst. Registrar ot branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Ks. SC0/-.

B)  3rireive =TorRIERoT & THeT dw, Tw arfRfae, 1994 e 86(1) & 3 Yo AuwaTd, 1994, F FEE 9(1) &

agel EARe uo S.T.-55 ar et 3F & ar Wl vd 3w a1 anew & Rvey e & IRk g, e gfa e A

e FY (398 A TF ofd TAT0T gl aniee) 3 2ot @ w @ w9 v uid & Ty, S dare] Al [ saret Al AR

FHITT AT SFHAT, FIC S TG AT 3HE F9,5 ARG T A7 50 & FIT oo a7 50 1 3q¢ { HI0F &t Farer: 1,000/

9, 5,000/- 9 3rwar 10,000/ - 9 F7 HUIRE S Yo Hr wfy deeer w11 PraiRa s 1 sprae, Fard sfeT

- FTHTREROT T ATET & FErdH VSR & o & el off Hrafoere 41T & 3% qary ol [aited 9% g ga ST s
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3R (R HEN) & T 3aEA-IT % W1y 500/- F9T 1 AR Yo AT HAT G I/

The appeal under sub section glll‘Of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadruplicate in Form S.T.5 as prescribed under Rule (lgiof the Service Tax Rules, 1994, and Shall
be accompanied by a co;%y I%f the order dppealed against {one of which shall be certified copy) and should be
ac%om%amed by afees of Rs, 1000/- where the amount of service tax & interest demanded & penaity levied
of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
~ more than five lakhs but not éxceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service, % &
. Interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistan Rtl’:;{glstrar of the bench of nomihated Public Sector Bank of the place where the bench
P

of Tribunal is situated. / Application made for grant of stay shall be accompanied by a iee ot Rs.500/-.
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) frer 1O, 19944 6T 86 &) SU-uRTH (2) UE (24) ¥ Hawha as & T ey, YareT uTaTer. 1004, ¥ B 9(2)
T 9(24) & T FHIRG ¥OF S.T.-7 & F o GHI UG I0F T IGF, FET Ied1e YoF AT AT (), Feard
3E Yok SRT IR ISR T YT Feraet Y (37 & T i sanfoney gietr anfew) 3R ammgerer qamr weras S Jrgar
3UTgF, Feud 3cUTe Yeeh! AT, B JAT ~GTIEER0T B WS I a1 fAder & ard seRr B ufy o w7
FeleeT XA B |/ ‘
The appeal under sub section (22) and (2A] of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &2(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall bea certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioher or Deputy
Commissicner cf Central Excise/ Service Tax to fiie the appeal before the Appellate Tribunal.

W e o, S SeUE Yo T QAR adidE WiEReT (SRT) & 9 s & A F SR S o e
1944 &1 oIy 35T & 9rd, I o fad sfafdas, 1994 #r awy 83 ¥ 3iasia Sare 1 &ff AWy I S B, 57 Iy v
ey afRIERoT # 3l e THT 3cUTE Yeh/AaT I AT &F 10 wiavd (10%), 91T 7ie7 vd A Jafea &, ar gover. o7
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- word g% ¥ 3w ORT & aeee R (F. 2) wETE 2014 F e & od Rl srdelr wiftrent & werer

AT T 3T wd Jrdrer @Y oy STE gt/ : .
Fer an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on paalyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . . )

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
11) amount of erroneous Cenvat Credit taken; .
i1} amount %ayable under Rule 6 of the Cenvat Credit Rules o
- provided further that the provisions of this Section shall not ?fripllg_ to the stay aRphcatlon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,

/ $RT THR PIIANETOT H1AGeT :
© Revision gpiication to Government of India; _ ]
SH IS H GRONTaE riolild Al H,5a9 3cule e HfAfAwH,1994 & urT 35EE & wunas &

. =) r 3 pe) . .
REa-110001, Y fear ST w@fgw| / ,
A revision %pp]ication lies to the Under Secretar%Jl to the Government of India, Revision Application_Unii,
Ministry of Finance, Deoartglent of Revenue, 4th Floor, Jeevan Deep Building, Parhament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first provisc tc sub-
section {1} of Section-35B 1bid:

i T Ay & T e % FAS H, S8 FHE [ e B R FRE & HIN 5 F UNIHA & SR ar B 3T
' FRE a7 R R v SR 778 A guv $(ER TF IEHE F G0, A1 TR ISR T8 # a1 SSROT 3 Ael & ST 3k,
et FRER A7 R SR I F AT F THaeT & AT F/
In case of any loss of gocds, where the loss occurs in transit from, a factory to a warehouse or to another factory

or irom one warehouse to another during the course of processing of the goods 1n a warehouse or in storage
whether 1n a factorv ¢r in a warehouse

i) S & T ey g A7 &1 A T o T AT & RT3 agea e A W o 76 S0 3eare e & o (R8T &
A F, S 9T & Il R s w AT iy ARia Frarh g1/ '

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the matniufacture of the goods which are exported to’any country or territory outside India.

i) T ITE Yo B YIATT T AT STRT & 18X, AUTe I7 ST &Y ATl e R g /
In case of ¥oods ekrorted outsidelndia export to Nepal or Bhutan, without payment of duty.

v} GARTT 3e9TE F IeuTeet Yok & AT & TR S 348 3 59 HTIH vd g BfFeer wrautEl & dgd sed H IR
AR VR 3R SN G (o) & GART e AP (. 2),1998 B URT 109 & G@RT AT B I TG AT THARE
R I7 51 F TRT fFeav gy .
Credit of any duty allowed to be utilized rowards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such _order is passed by the Commissioner {Appeals) on or aiter, the
date appomnted under Sec. 109 of the Finance {No.2) Act, 1998.

(v) IO e H &Y ITAT 9T TEAr EA-8 H, S i iy seures g (e Fraaed, 2001, F Tew 9 F s
TR §, 3T 1 & TINOT F 3 AR & 3Rl i S TR | ST e $ HI Hel 1Y 7 3rdve ey i & widat
T Y A TRT| T & AT 3eNE Yok HATAA, 1944 $r 4RI 35-EE & dg HuiRe gowb Y gl & awa &
R WX TR-6 &1 9ie Getost & Seir =iy / ) . _
The above application shall be made in dl%%)hcate in Form No. EA-8 as specified under Rule, 9 of Central Excise

(Appeals) Rules, 2001 within 3 months ffom the date on which the order sought to be ngIealed against 1s
eal.

communicated and shall be acco(r:z%lpanied by two, copies each of the OIQ and Order-In-Ap t should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. ¢

i) gerdieror sraeer & arer e Fruifve oo Hr sl $ sl wiigv |
STET Fo3e T U ST FAY 7 IHE S g1 A T 200/~ T ST TRAT ST iR IR Heret @ v o w9 ST &
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":& revision applidation i be acc anied by a fee of Rs. 200/- wh J ti red in Rupees ©ne
Lac or less ang %s. 10007- where meoglxgouxl'ft inx;,ola\l/ecéeig mosre thaél ﬁYmeégs %élrfggn mvolved it Rupsc
D) AT S MY H FE FeT I F1 FHEY § A T AT 37T I F AT YoF 7 oA, 394 47 & v s arid
72T & @1 gU o 7 forar ud v @ aee & v qufRufy srdei aitfietor S v i aT T SR Y U 2
a1 ST €1 / In case,if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should
paid in the aforesaid manner, not withstanding the fact that the one appeal to the APF{ llant Tribuna® or

one application to the Central Govt. As the casé may be, is ﬁiled to avoid scriptoria work if excis Rs. 1%
fee ol Rs. 100/~ for each, Y Senp N8

i) JUTHANTRT =TS ek wRifAga, 1975,%3@\1{—:4%-1%Wﬂamrwmmrﬁqﬁwmgso T &
ST ek ThT &N glar artge| /

One copy of application or O.1.O. as the case may be, and the order of the adjudic quthority shall bear a

tin
court fé€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court FeeaActf;l975, as amended.
(F) AT A, Feard 3T Yo U6 B AT sarafasmoT (Fd 3f) Pesmadh, 1982 # affa e sy dafeud st
T AIEATE S aTe st b 3K &Y e s iea ey ovar

9 /
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal {(Procedure) Rules, 1982.

54

(G} 3og el Wit & e il weet @ dafte s, egad 3R sdmas graust & v, sdiend emhe dearse
www.cbec.gov.in F W FFAE |

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmengal website www.c%ec.gov.%n PP gh PP




B ,_adjudiggting authority to submit t

Appeal No: V2/4/BVR/2020

:: ORDER-IN-APPEAL

M/s Aditya Birla Nuve Ltd. (Unit :Indiaz Rayon), now M/s
Grasim Industries Ltd., Junagadh-Veraval Road, Veraval-362266,

Dist.: Gir - Somnath (hereinafter referred to as “the Appellant”) filed
Appeal No. V2/4/BVR/2020 against  Order-in-Original ~ No.
AC/JND/01/2020-21 dated 30.04.2020 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST &
Central Excise Division, Junagadh (hereinafter referred to as

‘adjudicating authority’).

2. The brief facts of the case are that a Show Cause Notice was issued to
the Appellant on 29.01.2010 for nor-payment of Service Tax of Rs.
46,13,585/- under the category ‘Scientific & Technical Consultancy
Services’ in foreign currency by the service provider from a foreign country
other than India and services received in India. The said SCN was
adjudicated vide OIO dated 31.01.2017 by the Assistant Commissioner,
Central Excise and Service Tax, LTU, Mumbal under which Service Tax
demand of Rs. 10,40,790/- was drc:;pr;;é—for the period from 01.01.2005 to
17.04.2006 and remaining demand of Rs. 35,72,785/- was confirmed for
the period from 18.04.2006 to 2007-08 under Section 68 of the Finance
Act, 1994 and penalty of Rs. 35,72,795 /- under Section 76,77 and 78 of

the Finance Act, 1994 and Rule 7(c)(iii) of the Service Tax Rules, 1994 was

imposed.

2.1 Aggrieved, the Appellant preferred an appeal before the
Commissioner(Appeals), CGST, Rajkot who vide OIA dated 21.08. 2018.
remanded the matter back to the adjudicating authority to verify all the
Invoices/Debit Notes and copies of Agreements and directed not to include
reimbursement expenses to the taxable value of the services. The
adjudicating authority vide the impugned order confirmed the demand of
Rs. 19,27,696/- along with interest and penalty.

3. Being aggrieved with the impugned order, the Appellant has preferred
appeal on the foliowing grounds:-

3.1 That they received a letter through email on 23.04.2020 from the

the supporting documents to defend the

g

Uif
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Appeal No: V2/4/BVR/2020

remand proceedings, the appellant replied that the details comprising of
copy of debit/credit notes and copy of Agreement cannot be emailed and
due to Lockdown they are unable to submit the same through courier and
requested the adjudicating authority to aliow them to send the details
after the opening of the lockdown; but the appellant received a copy of the
impugned order by email on 30.04.2020.

3.2 That the impugned order is erroneous in as much as it has failed to
provide the basis of the calculations of demand of Rs. 19,27,696/-; that
they submitted the detailed statement showing the total service tax paid
on services availed from foreign parties alongwith copies of TR-6 challan,
but the adjudicating authority completely ignored the submission; that

they have discharged all their service tax liability.

3.3 That the service tax not paid mainly comprises of boarding and
lodging expenses and travel and transport expenses reimbursed to foreign
technical experts who were deputed to work in India; that service tax is
chargeable only on the gross value of taxable services which shall not
include the reimbursement of various expenses; that they relied upon the
ruling in the case of Plantech Consultants Pvt. Ltd. Vs CCE, Pune-i
[2016(41 STR 850) (Tri.-Mumbai_ wherein the CESTAT held that expenses
reimbursed in connection with provision of Consulting Services was not to
be included in gross value of taxable services; they have further relied
upon the Honble Supreme Court’s judgement in the case of
Intercontinental Consultants & Technocrats Pvt. Ltd. [2018-TIOL-76-SC-
ST]. In view of the above submissions, they requested to set aside the

impugned order and allow their appeal.

4. In hearing, Shri Ashok Herma, AGM (indirect-Tax) appeared on behail
of the Appellant for the personal hearing on Virtual mode and reiterated
the grounds of Appeal Memerandum filed by them and also iiled

additional submissions for consideration.

3. I have carefully gone through the facts of the case, the impugned
order and written as well as oral submissions made by the Appellant. The

sues to be decided is whether the impugned order confirming the

; " H.* . .’ ; ‘; . ~ - - . . e ual
. démand of service tax along witi interest and imposition of pena;]gg{ q

A

Page 4 of 7

fo



Appeal No: V2/4/BVR/2020

to service tax is correct or otherwise.

6. On going through the records, I find that the appellants are registered

with the Service Tax department in the category of ‘Scientific & Technical
Consultancy Services’. The appellant availed certain scientific and
technical services from foreign parties for which they paid service tax
under reverse charge mechanism. The said services included services of
M/s Glanzstoff Austria GMBH & Co. KG (hereinafter referred to as
«Glanzstoff”). As per their agreement, Glanzstoff would provide knowhow
and technical services at the appellant’s site to improve the production
process and achieve the quality objectives and sometimes also render
training to the Appellant’s technician. It is the contention of the appellant
that reimbursement expenses i.e boarding and lodging expenses and
travel expenses reimbursed to the foreign technical experts deputed to
work in India is not includable in the gross value of the taxable services,
therefore they are not liable to pay any service tax. The adjudicating
authority has confirmed the entire demand of service tax amounting to Rs.

19,27,696/-.

7. Now, before I take up the issue mentioned in the para supra, I want to
discuss the relevant legal provision viz-a-viz Section 67 of the Finance Act,
1994. The said provision deals with the valuation of taxable services and
the expenses to be included or excluded from the taxable value for the

purpose of levying Service Tax.

7.1 1find that realizing that Section 67, dealing with valuation of taxable
services, includes reimbursable expenses for providing such service,
Legislature was amended by Finance Act, 2015 with effect from May 14,
2015, whereby the said clause {a) which deals with ‘consideration’ was
suitably amended to include reimbursable expenditure or cost incurred by
the service provider and charged, in the course of providing or agreeing to
provide a taxable service. Thus, with effect from May 14, 2015, by virtue of
provisions of Section 67 itself, reimbursable expenditure or cost would also

form part of valuation of taxable services for charging service tax and not
prior to the amendment.

7.2 In this regard, I place reliance in a landmark judgment by the
Hon’ble Supreme Court in the

case of Union of Jndia Vs

(L
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Appeal No: V2/4/BVR/2020

Intercontinental Consultants and Technocrats Pvt. Ltd. It is pertinent

here to mention that the defense as well as the case laws cited by the
appellant are also relying on the judgement. Through the said judgement,
the Hon’ble Supreme Court had resolved the existing controversy regarding
whether reimbursable expenses provided by the service receiver are to be

included in the value of taxable service for the purposes of charging to

service tax.

7.3 The Hon’ble Supreme Court clearly pointed out that with effect from
14tt May 2015, such reimbursable expenditure or cost would also
form part of valuation of taxable services for charging service by
virtue of amended provisions of Section 67 of the Finance Act, 1994,

The relevant portion of the judgement is given- below for ready reference.

......... the Legislature amended by Finance Act, 2015 with effect
from May 14, 2015, whereby Clause (a) which deals with
‘consideration’ is suitably amended to include reimbursable
expenditure or cost incurred by the service provider and charged,
in the course of providing or agreeing to provide a taxable service.
Thus, only with effect from May 14, 2015, by virtue of provisions
of Section 67 itself, such reimbursable expenditure or cost would
also form part of valuation of taxable services for charging

service tax.”

7.4 Thus I find that, through this landmark judgment, the Hon’ble
Supreme Court has brought an end to the controversy by clarifying that
expenditure or cost incurred like boarding, lodging and travel expenses
provided by the service recipient to the service provider in the course of

e e
providing the taxable services shall not be treated as consideration for the
taxable services and such value shall not be included in the gross value

for the purpose of charging service tax.

75  Further, [ find that the period involved in the instant case is 2006-

07 and 2007-08 which is prior to the above said amendment i.e. May 14,

: . lant
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Appeal No: V2/4/BVR/2020

8.  On going through the submissiens of the appellant and the worksheet
submitted along with the appeal memorandum, I observe that there is

difference in the amounts shown by the appellant. For eg. The total of the

non-taxable service is shown as Rs. 30,75,384/- in the Annexure and Rs.
30,74,489/- is shown in the submissions. Further, I note that the
appellant has not submitted all the supporting documents and have not
submitted copy of agreements entered into with other foreign companies,
therefore, ] am unable to determine the correct service tax liability. In view
of the current pandemic situation and the appellant’s inability to submit
all the documents, I am of the considered view that it is a proper case to
remand the matter back to the adjudicating authority for proper scrutiny
of the documents and for passing !a r:easoned order. I also direct the
appellant to submit all the relevant documents/invoices/debit notes to the

adjudicating authority within 30 day's of receipt of the order.

9. In view of the above, I set aside the impugned order and remand the

case back tc the adjudicating authority.

9.1 diTed GRT Y &1 T8 ofUd &1 (H9eRT SWied i | b s © |

9.1 The appeal filed by the Appeliant is disposed off as above.

Bt

[N EE {Gopi Nath) v\\
- Pr. Commissioner(Appeals)

By R.P.A.D.

To,

M/s Aditya Birla Ruvo Ltd. {Unit *rdizn Rayon),
now M/s Grasim Industries Ltd.,
Junagadh-Veraval Road,

Veraval-362266, Dist.: Gir - Somnath
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