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Passed by Shri Gopi Nath, Principal Commissioner (Appeais),Rajkot 

TL sqv PTT/  jj-1 4li:'-t, / U-5/ igii NJjT, a -'u -,/ ita/i HAi, 
v /  ,/ Trrf1rrn--i-rr 4Fi ii1 T rftT: / 

Arising Out of above mentioned 010 issued by Addilional/loint/Deputy/Assistant Commissioner, Central Excise! ST/ GST, 

Rajkot/Jamnagar/Gandhidham 

' &\4ll4t) BT -f ui 14'-fi/Name&Address of the Appellant& Respondent 

M/s. Sukrut Construction, Near Jam Temple. Lakhu Pole, Wadhwan, Surendranagar 

r 1rr(4i'cl -a-ii4r -ii -i 1iiiis- Trsts.II / -rtex.ui r selei  srr t-ii 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

tIT sp s.-:e sn,rn ita -' r1-fs.TtD W ,x.-'vi -i- 5f- f19-14t eTrt 35B 3le-i 
(j rreiu, 1994 T eni 86 -'i aia Tt 1/ 

Appeal to Customs, Excise & Service Tax Anpeliate Tribunal under Section 558 of CEA, 194-I / Under Section 86 of the 
bmance Act, 1994 an appeal lies to:- 

(i) lTx" liii HiH"i #tILtT j'* —' )i 11"H rrr -i.iit  sr'Thfht 4i.iIlt ii C1'T'fi a-' rrT 2 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No 2, R.K. Purarn, New Delhi in all 
matters relating to classification and valuation. 

(iii .- I'- i(-i -ti  rrrr s'fr9rT a.iesi mi- r auii 4)Hi J1x-t'il -1-nT' -)fTn Fi4'  1 
i'1H4 , -1gHi4i Tt iiV4I Mlt- 2 i fl-iiD' / 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2  Floor, f3haumei 
Bhawan, Asariva Ahmedahad-380016 in C,iSe (it appeals other than as mentioned in para- 1(a) above 

xoli'4'u -tiai-fl-.t l'1 sr:ii  dl (Wfl)fsmi 2O01, 7H Di 
vui EA-3 r -io 91T ST  DI iiii iDiu i so-) r grr  s rxr, gT 'e 53s.  f HOt , ia '4?t WTP 517 '-l'IHli 

.'Dii, TrT 5 r5 r w,5 ii's .'1iTr 50-ii's rrr 9 3PLflt 50-ii's 'l'T 'r 50151: 1,000/- iu 5,000/- 
 iT 10,090/-   °' I 1iaI 

TT fi-i THIH 1IHII-t TTTNI  l l 5tDii 9T 901 Dill lji ¶T1I fT il- t 4-fIlCH 
'.ffr3ir 5ivsi o-tt 9Tfrr agif xti-flu esii9-.t.srr stoat fag 3Tr1 ( 3flT) Di" 3T TT4TI.t 500/- 

T1T Ff Die C a H I Hi / 

The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 /as prescnhed under Rule 6 of Central 
Excise (Appeali Rules, 2001 and shall he accompaniesf against one which at least hou1d he accompanied by a fee of Rs. 
1 000/- Rs.a000/-, Rs.1O 000/- where amount of diitvdemand/interect/penalty/retund is upto a Lac,, a Lac o at) Lac and 
above 50 Lac respectively in the form of crossed harii draft in favour of Asst. Regjstrar of branch of ant' nomnated public 
sector bank of the place h'here the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated Application made for grant of stay shall be accompanied by a tee of Rs. a(JO/-. 

(B) 
wfir Tfr rre 

iis 
TT'1P '1441D1'i 5i-P 'siDiir) 3tt ziit 

t -oi 5 1T9 ')TT  'IT 50 -lie '10 
'itT 1HI °.itT t -iu 
Di* 'ifr i Di x, rrr a fl 
TU a- •i  ITDi a'1ie'i TF'iTDi 

1MI '''1l ?,l'II 1/ 

stDitT'Ii994 %ITIT 86(1) 7  'itl7r1 i5i-io DiHHi4l 1994, 7 1kITT 9(1) 'it -is-i 
'rxtf 3TDid l4l T, $) 9D i'l 

ITtT'TTtT9P 'iRTST .Hi HCi50 /PiT,Hi.'i 'T'T att'T 'i'ii4i 'NIl Hili, 'T5 'Ii's 
'I' 514'iT 50-li's TTr tT a1-fht7 'i'I('I: 1,000/- .'l' 5,000/- '4 i 5f-l'iT 10,000/-_'T 
Die1F1-i sp'i 'itt i-ti ftr  'i)iTiH 'e f,v'ii suer 'i is-s Dii' t Cl 

'siDi'i 8'it 51'se r.n aiii 'iDir! iifi gise I '{'i'-ti{, ft 3IT ii'ai 
sli'Si itT5-,' 9 I ZSI.i.-1 stte'sr ( elan 'stDii sii I-'Te'it i-sr sooj-t'-i-ii- st-rf -eiD-i 1 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall he filed in 
quadruplicate m Form S.T.5 as prescribed under Rule 9(1) of tlic Service Tax Rules, 1994, and Shall he accompaniedb\ a 

--copy of the order appealed again.st (one of which shall he certified copy) and should he accompanied by a fees of Rs. 
:.}090/- whpre the amount of service tax & interest demanded & penalty levied of Re. 5 Lakhs or loss, Rs.5000/- where the 

arnouat of service tax & interest demanded & penath' levied is more than five lakhs hut not exceeding Rs. Fifty. Lakhs, 
Rs)O,OOO/- where the amount of service tax & intereel demanded & penalty levied is more than fifty Lakhs rupees, n the 
fern's of crossed hank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the piece 
where tl-ehcncli of Tribunal is sttuated. / Application made for grant of stay shall he accompanied by a lee of Rs.500/-. 

(A) 



ft-' 9T9,i994 tirrl 86 A: lT.dTT (2) 

'TfrO iir t 'aft?  A (i rr 
fij xa'a -'- )r - 

lhr ,inpeal under sub aectiun (2) and (2A ot ae 
coder Rule 9 (21 & 9(2A) of the ServIce lax Ruler. 

cxcIse or Commissioner, Central Excise (A; oh) 
passed liv the Commissionerauthonv.ing the A'.sIii 
lix iii file the appeal betore the Appellate 1rHn.).  

1AP. isx.  )Oii4iil, 1994, T lAcox jp, 
91't (-P xt1TT i1o. (sPg1), 0 3'TP 7i0 

T)tTiT tT9. 5PITT 399i, 9TP 1T 
1)  sfi 40(1 I / 

ne let I 994, shall he filed in For 51.7 as prmcrbed 
-iocnnipanied by a copy of order of Conmosioner 

r.sii shall he a certified copr') arid copy of the eider 
I ispu cv Commissioner of Central Excise! 5ereie 

-d 

IC) 

(v)  

In case of reh IL' nt LI ii lv of excise on goods exported to an" cou 'ito' or ic-rr; tory outside India of on excisable ma teriai useu 
in (he manufacture ot tIme' goods which are exported to any couiiiry or tc'rr:iory outside India. 

aft -scorarr oIlI.4' Ill,  fiiin r. 4T5P7 I.'-I P1'-uI .i rrr-ftft1l,-i TPTRI/ 
In case ot goods exported outside India export to Nepal or t3heirin. without pa\'ment ot duty. 

f 'T) I 5 -'4 x  1'f  VIOl 4ipr  '4 L4  j•ft' I 0i  "R14 ai5i)I-lI W9"14 mmc fi -r - ' 
T 141'4-c (sIll-I) T14I i4f 9'(4° 2),199giFltirrT 109P r(1TPT ororajrba s r1HI14iE4(xororaT4ir1it-1 (4rrr 

Credit of any duty allowed to be utilized towarus payment lit excise L(utv -in final products under the provisions of Lhs Ac 
or the Rules' made there under such order is passbd 'by the Conmmissiorfe' (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1993. 

1 to itis a F'T ,4(4I PT14 H -ii A fF '5(1 J )1i .ii-4 1'V-iI 2QQJ 5('1tT4 9 T sin I- 1( 
1'Al'il . 3PTE st'i'In f'I MI1T17n I PT(1T=5 141'ot'l F4Ti4° I 14 41--  3lT451*t5(TuPl4i '-010 -hIll '51T4171 PTSr 
1 5.10 -'n-i ori srfrftmc, 1944 'ft t)T14 35-FE . -ij'-..........5: PT . PTIOT 5( a't or TR-6 Fi uP) 7-h14f 4TF1 

nIt41I 
'I IlL ihox iriplii. it.ion 'I i'l hi. made in LIIinI1L Ste I OM \O r - ',i Leilieu undii Rule 9 cit Centril ExLIse (Ante ils) 
Rules, 20(11 within 3 months Irorn the date on which the oroer ou0ht to be appealed agacnst is coniiiiunicatei and shall he 
accompanied by two copies each ot the OtO and Order-in-Appeal. t should also he accompanied by a copy 01 TR-h Challan 
evidencing pav'ment 01 prescribed tee as prescribed under bechon Oh-lit-. ot CEA, 1944, under Mator Head dl Account. 

(vi) 'a'fti 14[nc'i arorP) P)rP'-i iPi ap14ft 4TPT1tft A- -r)u I 
5( 4'71 T514 05(1 5(04 'PT 'FT 200/- 
10011-/ PT I1fr ¶2TT 1411 
Thc revision application ilhall he accompanied by a fee of Es. 21)0/ - v,'l 

dOLl Rs. 1000/- where the amount involved is chore (lion Rupees Or-a La 

 r drcicil.ts:rr 41.1. - (oiirorAT.T_Ie IcJti4fif2i.r1944)FttTT 
or T ..PiTt 'i f-(1-i .fj'fl-o l° — P --j A T - r 4Ir - .i I: ) f ia ri oa 

(i  T'T Ii Tr /4i T' i 4 - or 1Il 't'l-i 1Hl c; - 

w TT i T -' rI 
r r'T - r 

9T) 13 5'7Ti 
(ii) 's  PT A07 
(iii) RerneIm1 '1. n'.iR 64 
4t f14T eTTP; 9T45)Tt5T4 ( 2) itict-.4 2U4 OTmT j fipr.ft  se1v411 Tfi'taO 

Z4or 1411 or 'Ii'-i orii 4 
For an appeal to be filed before the CEST.AT, uncter Sectii 700 of the Central Excise Act, 1944 which is also made 
applicable 11 Se ry ice Tax ci ode r Sec lion 53 o t the II ia n':e Ac), 1 9)-) a a a p pea i cii inst this order shall lie befot u thu 1 jibe iii 

n pa ceo of 10" o t the LIU ii deni a old w he ri di a r u Iv a "0 peoa I lv are in 1sp ate, or penal tv where penal I\ a lone 
n dispute, provided the amount of pre-depo-it p'hk' ei'eD be suhti.'cf to a ceiling of Es. 10 Crords. 

Coder (entral Excise uiii.i Service Tax, DLI)\ f)'vvInetuL shall include 
(i) amount determined HoLler Section ii 
(ii) a mount of erroneous Cenvat Credit alec: 
(iii) amount payable LIOdCr Rule t. of the Cervt Credit Rules 

- provided Further that the provisions of thts 5e'iior. ';liai) mt a PiV to the slav application and appeals peni n; 
before any appellate authorts' prior to the coinmeimceni.'nt of he lhri.mncim (No.2) Act, 2014. 

xiii.e oIe 
Revision aoplication ho Government of India: 

01a'i1 il(xI Fi17rrIsTrr — FT I 350 
414 410"l I III i'r fl"-- i *14 i -iP P-c" PTiT or 47 1101)01 or  

 / - 
ii ii ippli oh ii 1iL to thi. I  ndi. 1 irs We L iS Liii 11.  t I mdii Res isbn AeplieThon Lii t lin is 

hnance, Department cit Revenue, 4th Floor, ccvari Deep EuIding, Parliament Street, New IJelhi-1 10001, uliLler 5ec1ion 
0 the (IA 1944 in respect 01 the tollowing eiis( , 4over:med hi tinO proviso to sub-section (1) of Section-359 ibie): 

ft -ri I mc  or' ,s s 1' i or - i - mc-  - T I I H -1 r PT i mcm I I —r ft 
-mc orr-  - -j i I 'j' I Ior F rr- P orr r -i -s -'1 -s 7 -i TPTP P  

p   , ii4 
in cas0 of any los 01 goods, where the loss occurs ii' transit 'rm ro a !ac:ory ba warehouse or to another factory or from one 
n'arehouse tO another during the coui'se of processing oI the pOOLE in a 'varenouse or in storage whether in a factory or in a 
warehouse 

or F PT 'T - T PT or or (1f  i - or - - ' 0 . or 'I 11 -T' ' PT 1i5 )T a 0 
mcrmcrorrororf.-Pi nimcorEisio ioror: 

PTTT s44P) or14H i7j5 4FTTIm 

mere the amount involved in Rupees One Lac or less 
c. 

m'ff 51F11455FtPTi1A-, . ,-i 
- (t45)  95(314  f7j 4IP)4M 141)4)4 PTTTSTPTI'T i. 
if time order covers variousnumbers of order- in Original, tee for cacti 
withstanding the tact that the one a ppeai to time .'\ppcllan I Tribunal or 
may lie, is hUed to avoid scriptoria work ii excisihig ['Is. 1 lalh v'e ut -is. 

       

'f-Hi-I, 
MOO I; In case, 

0.1.0. should he naid in time atoresaid niariner, nol 
the' one application to the Central Govt. As the case 
100/- for each. 

rpPT s4-fTJft-o-z 1975 • 54mc9T4 . 141T517 '5-i 14(101 '17[F 14TT 'F'r ufti or stPi .so sm-l)r -. .I0I'm'l 
4PT vP),- --0ii 5(194 silbalI / 

One cope ot ajaplication or 0.1.0. as (tie' case may be, and tIme LITLi cr01 th aeudicating au thoritv shall hear a court tee 
stamp 01 Rs.fxa0 as prescribed under Schedule-I in'terrns of the Court Fire .Act,19/5, as amended. 

HIHI )(94  t-.--fl .i "PT' -jt 174  14 I hi'-i II Ii571474(rn 'Oi)04io -('1 19824 ali-ror sr4orFsri Silo-Il PT -II7LII I 
PT14 ni-i 'F ft sfrvTsnt sti,fi)li (T5(T9TT: / 
Attention is also invited to the rules covering tl'cse and otimer related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1932. 

34efl4'1 '5 2'i.I1I4T 3i'II'-i -iiEa-i ,i biR"r 5Th'41, ft" -  j4-s- -i4)-sn ',lVI5iilJ 5( lii, si'IIiii ftsiihle hHlx'x 
www.chec.gov.in  PT '74 1 I / . - 
For the elatiorate, detailed and latest provisiu'ns relating g1  hli'i', ,bt appeat to the higher appellate authority, the appellant 
mae reter to the Departmental website svww.eb-u:.ga', n 
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:: ORDER IN APPEAL::  

MIs. Sukrut Construction, Near Jam Temple, Lakhu Pole, Wadhwan, 

Surendranagar (here in after referred to as "the appellant") filed present appeal against 

Order-in-Original No. 21/OlO/DIV/SNR/2019-20 dated 16.01.2020 (hereinafter referred 

to as the impugned order') passed by the Assistant Commissioner, Central GST 

Division, Surendranagar (hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that the Appellant had filed a refund claim of Rs. 

3,80,305/- for the financial year 2015-16 for refund of service tax paid for construction 

purpose in terms of Section 102 of the Finance Act, 2016 read with Section 11 B of the 

Central excise Act, 1944 (As amended) to the Assistant Commissioner, Service Tax 

Division, Bhavnagar on 11.11.2016 and same was sanctioned vide Order-in Original 

No. R/92/2016 dated 07.02.2017 by the Assistant Commissioner, Service Tax, Division, 

Bhavnagar. 

2.1 Subsequently, the department filed appeal against the said refund 010 dated 

07.02.2017 before the Commissioner (Appeals), Rajkot who vide OIA BHV-EXCUS-

000-APP-085-2018-19 dated 14.05.2018 remanded the matter to the refund sanctioning 

authority to decide the matter afresh after verifying the relevant contracts. 

2.2 Accordingly, the lower adjudicating authority has carried out de-novo 

proceedings and issued the impugned order, wherein he confirmed the demand of 

service tax of Rs.3,80,335/- (as refunded erroneously vide 010 No. R / 92 / 2016 

dated 07.02.2017) under the provision of Section 73 of the Finance Act 1994 and 

ordered to charge and recover interest at appropriate rate as per provisions of Section 

75 of the Finance Act, 1994. 

3. Being aggrieved with the impugned order, Appellant preferred the present 

appeal, inter-a/ia, on the following grounds: 

3.1 The lower adjudicating authority grossly erred in rejecting the refund claim 

without analyzing the facts of the case and accordingly the Impugned Order should be 

set aside and refund already granted to the Appellant should not be demanded from the 

Appellant as same was legally claimed under the provisions of service tax law. 

3.2 The Appellant has been sub-contracted by the main contractor (Work Order 

Page 3 of 6 



dated 2909.2014) for the wor 

various places in District of Surcnn. 

or me pnmary school has been exo::.:ed 

government (under package rio. :J.t 

;assoom of primary scn.x 

mt for cOnstruction cf classrooms 

.L.€fl the main contractor and the 

0C. said contract has been enteres 

into on 14.07.2014 i.e. prior to Apri 01 

Further 'definition of govemme:. 

artments of central governmen 

under Section 65B(2ttA) nolt:des 

.. of state government, accordi 

;es. Council of Elementary Educabon ttli' education department of state 

:vanment is therefore government 

34 Thus, the Appellant has executed ocnscdon work for government basen on 

contract entered into, prior to AprU 01, 201 end aecordingly eligible for retrospective 

exemption from payment of service tx on aforesaid work as per Entry No. of 

Notification No. 25/2015-ST and also eghie for refund of service tax paid by them 

during the period from April, 2015 to Februr;i, 2016 under Section 102 of Finance AcL 

2016. 

3.5 The appellant submitted that the amount of refund claimed by them has not been 

claimed as refund by the main contractor: that the amount of refund claimed by the 

eoeilant has not been recovered from the main contractor in order to get doubie benefit 

or unust enrichment of the tax amount; that the chartered accountant aso certified the 

r cation between work order and GAR-7 ohcr, 

The Appellant placed reliance on the following case laws: 

Oudh Sugar Mills Vs. UOl [1978 (2) EL1 172 SC)] 
Premium Moulding & Pressngs V/s Ccmrtss:onor 20C/ (177) ELI 904 (T)] 
National Aluminium Company V/s Commsione 2O04 (177) ELT 599 (T)] 
Nutech Polymers Ltd. V/s Commissioner [2004 (173) ELi 385 (T)] 

4. Persona! Hearing in the matter was attended by Shri Fejal Kagthala, authorized 

representative on behalf of the Appellant. Personal hearing conducted through virtual 

mode. He reiterated the submissions of appeci memo for consideration and requested 

to allow the appeal. 

5. 1 have carefully gone through the facts of the case, the impugned order, grounds 

of appeal and submissions made by the appellant. The issue to be decided in the 

present appeal is as to whether rejection of the refund claim vide impugned order is 

correct, legal and proper or not. 

Page 4 of 6 
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6. I find that the appellant contended that they were a sub-contractor, who entered 

into agreements/contracts with main contractor namely M/s. Bhumi Procon Pvt. Ltd. to 

undertake the work of construction of classrooms of schools. The main contractor i.e. 

M/s. Bhumi Procon Pvt. Ltd. had agreements with the Gujarat Government; that, thus 

the appellant had provided construction' service to the Government department; that on 

issuance for Notification No. 9/2016-ST  01.04.2016, the service given by the appellsn 

became non-taxable by virtue of E. No. 29(h) of Notification No. 25/2012-ST dated 

01.03.2015; that the appellant had claimed refund of service tax of Rs. 3,80,305!- paid 

during the period from 01.04.2015 to 31.03.2016 on construction service provided to the 

Government department, under Section 102 of the Finance Act, 2016. 

6.1 I would like to reproduce Section 102 of the Finance Act, 2016, which is as 

under: 

"SECTION 102. Special provision for exemption in certain cases relating to construction of 
Government buildings. — 
(1) Notwithstanding anything contained in section 668, no service tax shall be levied or collected 
during the period commencing from the 1st day of Apr11, 20.15 and ending with the 29th day of February, 
2016 (both days inclusive), in respect of taxable services provided to the Government, a local authority 
or a Governmental authority, by way of construction, erection, commissioning, installation, completion, 
fitting out, repair, maintenance, renovation or alteration of— 

(a) a civil structure or any other original works meant predominantly for use other than for 
commerce. industry or any other business or profession; 

tb,i a structure meant predominantly for use as — 
(i) an educational establishment; 
(U) a clinical establishment; or 
(iii) an art or cultural establishment; 

(C) a residential complex predominantly meant for self-use or for the use of their employees or 
other persons specified in Explanation 1 to clause (44) of section 65B of the said Act, 

under a contract entered into before the 1st day of March, 2015 and on which appropriate stamp duty, where  
applicable, had been paid before that date.  

(2) Refund shall be made of all such service tax which has been collected but which would not have 
been so collected had sub-section (1) been in force at all the material times. 

(3) Notwithstanding anything contained in this Chapter, an application for the claim of refund of 
service e tax shall be made within a period of six months from the date on which the 
Finance Bill, 2016 receives the assent of the President. 

6.2 From the above, it can be seen that the prime condition for availing of exemption 

from payment of service tax for construction of Government buildings under Section 

102(1) of the Finance Act, 2016 is that the said service to the Government departments 

under contract which had been entered into before 01.032015 and on which stamp duty 

had been paid before 01.03.2015. I, thus, find that the appellant is exempted from 

payment of service tax, if they entered into contract for providing of construction service 

with the Government before 01 .03.2015 and an which stamp duty had been paid before 

01.03.2015. 

6.3 I find that the appellant has submitted copy of the contract entered into with their 

main contractor as well as copy of contract entered into by their main co&ractor with the 
p Page5of6 



Government in these proceedings 

:rovde the copy of the contract 5 

se -vice under question. i, therefore, 

main contractor and has not ontero 

under question. find that the ape 

not to the government as envisagecr:r 

Act. 2016. 1, therefore, find tMat thn u.. 

claim refund under Section 102 1 

respect of taxable services pi 

Government authority would not st 

6.4. in the backdrop of above provrons  

fd that the appellant faicd 

• e Government by them 

cpeliant is a sub-contractor 

• - ih the government for te sevce 

ervice to the main ontracto 

vieion of Section 102 c the Fnance 

ub-contractor is rot eiighe 

i6 as the prime co.dition i.e. 

overnmerir a local eLdhor'ry or s 

case. 

hold that refund eligibility ciaime cy 

the appellant is not in tune with the urcviocn; .: inc Act. 

Therefore, in view of the foiecoinc sions and analysis, ..phcic the 

mpugned order and reject the appeal ad '. the appellant. 

1df 
7.1 The appeal filed by the Appoant stanch. o1 osed off in above terms. 

(GOPi NATH) 

Principal Commissioner (Appe 

By RPAD 
To  
M/s. Sukrut Construction, Near Jan •H& jc5  cdH, 

Temple. Lakhu Pole, Wadhwan, 
Surendranagar  

3ooy for nformation and necessaty action 

1) The Principal Chief Ccmmissoner, & Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information. 

2) The Commissioner, GST & Centra Excise, Bhavnagar Commissionersie, 
Bhavnagar. 

3) The Assistant Commissioner, GST & Central Excise, Surendranagar iThvisicn. 
Sure nd ran ag a r. 

4) Guard File. 
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