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Passed by Shri Gopi Nath, Principal Commissioner (Appeals),Rajkot
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Arising out of ahove mentioned Ol0 issued by Additional/joint/Deputy/Assistant Commissioner, Central Excise/ ST/ GST,

Rajkot/jamnagar/Gandhidham :

v s fiewatufA=TE 1 417 74 747 /Name&Address of the Appellant & Respondent :-

M/s. 1. Yash Gases Pvt Ltd Survey No. 325, Plot No. 2, Near Garibsha pir, Bhavnagar-Rajkot Road, Sihor,
Bhavnagar District

2 . Shri Chetan Bipinchandra Shah, Director of Yash Gases Pvt Ltd Survey No. 325, Plot No. 2, Near
Garibsha pir, Bhavnagar-Rajkot Road, Sihor, Bhavnagar District
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Any persan aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appeliate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appcal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in é]uadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise {Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fec of Rs.
1,000/~ Rs.5000/ -, Rs.10,000/ - where amount of dutydemand/interest/ penalty/refund is upto 3 Lac., 3 Lac fo 30 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of anv nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bénch of the Tribunal
is situated. Application made for grant of stay Shall be accompanied by a fee of Rs. 510/ -,
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. The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in

-, quadsuplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shail be accompanied by a

S COpYS O _‘-t{'lc order appealed against (one of which shall be certified copy) and  should be accompanicd by a fees of Re.

10007~ where the amount of sérvice tax & interest demanded & penalty Iovied of Rs. 5 Lakhs or less, Rs.5000/- where the

" amount of service tax & interest demanded & penalty levied is moré than five lakhs but not exceeding Rs, Fifty Lakhs,

- R& 10000/ - where the amount of service tax & interest demanded & penalty levied is more than fiffv Lafzhs rupeés, in the

70 dormeof crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Scetor Bank of the place
_where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of arder of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cortifico copy) and copy of the order
passed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service
Tax to file the appeal before the Appellate Tribunal, !
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For an appeal to be filed before the CESTAT, under Section 33F of the Central Excise Act, 1944 which is also made
applicable o Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
an pavment of 10% of the duty demanded where duty or duty and pena}ty are in dispute, or penalty, where penaliv alone
i m dispute, provided the amount of pre-deposit pavable would be subjoct to a ceiling of Rs. 10 Crores, i
Under Central Excise and Service Tax, “Duty Demanded” shall include

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
{i1h) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending
otore any appellate authority prior to the commencement of the Finance (INo.2) Act, 2014,
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section
35RE Oof the CEA 194 in respect of the following case, governed by frst proviso to sub-section (1) of Section-338 ibid:
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1 Case of any losg of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from onc
warchouse 10 another'during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
varehouse
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1 case of rebate of duty of excise on %;uuds exported to any country or territory outside India of on excisable material use=d
‘1 the manufacture of the goods which are exported to anv’country or territory outside India.
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in case of goads exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions ot this Act
or the Rules made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
See, 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as skwcihcd under Rule, 9 of Central Excise (Appeals)
Ruies, 2001 within 3 months from the date on which the order sought to be dﬁﬁpcalcd against is communicated and shall be
mpanied by lwo copies each of the OIO and Order-In-Appeal. T should also be accompanied by a cor\' of TR-6 Challan

idencing, pavment of prescribed fee as prescribed under Section 33-EE of CEA, 1944, under Major Head of Account.
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The révision application shall be accompanied by a fee of Rs, 200/ - where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.
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if the order covers variousnumbers of order- in Qriginal, fee for cach O.LO. should be paid in the aforesaid manner, not
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
mav be, is fiffed to avoid scriptoria work if excising, F{s. 1 lakh fee of Rs, 100/ - for each.
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“One copy_of application or QO.LO, as the case may be, and the order of the adjudicating authority shall bear o court fec

Stamp of Rs.6.317 as prescribed under Schedule-l interms of the Court Fee Act,1975, as amended.

fention is also invited to the rules covering these and other related matters contained in the Customs, Excise aid monvise
ppellate Tribunal (Procedure) Rules, 1982,
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tiw_ulo.f\.oralci detailed and latest provisions relating to Fling of appeal to the higher appellate authority, the anpeiaeni
mav refer to the Departmental website wawseches povin




Appeal No: V2/3-4/EA2/BVR/2018-19

:» ORDER-IN-APPEAL ::

The Asst. Commissioner, CGST Division-i, Bhavnagar has filed appeal Nos.
V2/3&4/EA2/BVR/2018-19 on behalf of the Commissioner, Central GST & Central

Excise, Bhavnagar (hereinafter referred to as “Appellant Department”) in
pursuance of the direction and authorization issued under sub-section(2) of

Section 35E of the Central Excise Act,1944 (hereinafter referred to as ‘Act’)
against Order-in-Original No. 11/Excise/Demand/ 2018-19 dated 29.6.2018
(hereinafter referred to as ‘impugned orders’) passed by the Asst.
Commissioner, CGST Division-l, Bhavnagar (hereinafter referred to as
‘adjudicating authority’) in the case of M/s Yash Gases Pvt Ltd, Bhavnagar and
Shri Chetan Shah, Director of M/s Yash Gases Pvt Ltd, Bhavnagar (hereinafter

referred to as ‘Respondent No.1’ and ‘Respondent No. 2’ respectively)

1.1 Since issue involved is common, both the appeals are taken up together

for decision vide this common order.

2. The brief facts of the case, which are relevant for the purpose of
present proceedings, are thai Respondent No. 1 was engaged in the
manufacture of Oxygen Gas and Nitrogen Gas falling under Chapter 28 of the
Central Excise Tariff Act, 1985 and was registered with Central Excise.
Investigation carried out against the Respondent No. 1 revealed that there
was variation in assessable value of their finished goods recorded in invoices,
sales registers, ER-3 Returns and Annual Reports; that they had suppressed
correct assessable value of their finished goods in ER-3 Returns for the period

from ** to evade payment of Central Excise duty.

2.1 The Show Cause Notice No. V/30-5/AE/2017-18 dated 4.10.2017 was
issued to Respondent No. 1 calling them to show cause, inter alia, as to why
Central Excise duty of Rs. 7,85,289/- should not be demanded and recovered
from them under sub-section (4) of Section 11A of the Act, along with
interest under Section 11AA of the Act and proposed imposition of penalty
under Rule 25(1) of the Central Excise Rules, 2002 read with Section
11AC(1)(c) of the Act. The Respondent No. 2 was also called upon to show

cause as to why penalty under Rule 26 of the Central Excise Rules, 2002
should not be imposed upon them.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

%a}‘Jthority who, inter alia, confirmed Central Excise duty of Rs. 17,558/-

-~
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unider Section 11A of the Act along with interest under Section 11AA ibid but
dropped demand of Rs. 7,67,740/- and did not impose penalty upon
respondent No. 2.

-

3. The above order was reviewed by the Appellant Department and appeal
has been filed on the grounds that,

1} The adjudicating authority erred in dropping the demand of Rs.
7,67,740/- vide the impugned order.

iifj  That the Show Cause Notice alleged short-payment of Central Excise o

‘4-

[ IN

on the basis of details of value of clearances of excisable goods availzzis -
invoices / Sales Register / ER-3 Returns / Balance-Sheet and highest of such
value in respective years were taken up for arriving at Assessable Value for the
purpose cf demanding Central Excise Duty; that the the Adjudicating Authority
considered Central Excise duty paid as per Audited Balance-sheet in respect of

7Y, 2012-13 & 2014-15. W

{iii}  That payment of Central Excise duty can be effected by two ways viz. (i}
v debiting Cenvat Credit, or (ii) by Cash or both; that the respondent had
made payment of Central Excise duty by utilizing Cenvat Credit in almost alt
vears and rest of the payment were made in cash. In case of payment of Central
Zxcise duty by way of debiting Cenvat Credit, the balance of Cenvat Credit gets
-educed. Similarly, in case of payment of Central Excise duty in cash, the details
o7 chalian is sufficient to verify payment. Thus, in this case, had Central Zxzisz
4ty was paid in cash, then the authenticity of such duty payment ought tc nave
been verified with the respective challans under which such payment was mace.

aternatively, if duty was paid through Cenvat Credit, then verification of Q

('3_

Cenvat credit account or figures declared in ER-3 should have been made an
amount of Cenvat Credit balance should have been reduced to the extent
sayment made through Cenvat Credit. This is because, in absence of such
verification, the Cenvat Credit balance would not get reduced and the {envat
{redit to that extent would be available there in Cenvat Credit balance for
= shsequent utilization. It was proved during the course of investigation that the

ZU058

rasnondent did not maintain Ceavat Credit details and relevant records. The

02.CF
raspondent was also enjoying SSi Exemption as per Notification Ne. 08/2003-CE

'zie £1.03.2003, which alse restricis availment / utilization of Cenvat Credit

o shreshold of Rs. 1.50 Crores is cressad by the manufacturer.

i this facts @ circumstarcs. i this ecse, the Adjudicating Authority
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erred in relying upon the submission of the respondent that there might be some
clerical error in filing ER-3 Returns as the work of Account and filing of return
were being looked after by two different employees and that the Audited
Balance Sheet submitted to the Income Tax Department is a valid document;
that when the allegatien in the subject case is short-payment of Central Excise
duty by way of suppression of value of clearances of excisable goods only, torely
on data contained in Audited Balance-sheet is not tenable inasmuch as statutory
provision provided specific mechanism to account for the payment of Central
Excise duty; that the Adjudicating Authority adopted such rational only in
respect of Financial Years where short-payment was noticed and not for the rest
of Financial Years; that in this backdrop, the impugned order is bad in law to the
extent dropping of demand of Central Excise Duty of Rs. 7,67,740/- and
therefore, requires to be set-aside and matter may be remanded back for
verification of correctness of payment and consequently re-determination of

Central Excise duty payable and penal liabilities.

(v} That the Adjudicating Authority erred in not imposing penalty on
Respondent No.2, Director of the Respondent No. 1 under Rule 26(1) of the
Central Excise Rules, 2002, as proposed in Show Cause Notice; that Respondent
No.2 was looking after the entire affairs of the respondent firm and
masterminded the modus operandi for evasion of duty by way of suppression of
actual assessable value of finished goaods, clearance thereof from the factory of
the respondent without payment of Central Excise duty and removal of capital
goods without reversing proportionate Cenvat credit. Thus, impugned order is
liable to be set-aside on this count too.

4. Hearing in the matter was scheduled on 30.9.2019. Shri Sarju Mehta, C.A.
appeared on behalf of both the Respondents and sought 15 days’ time to submit
written submission. Shri Sarju Mehta vide letter dated 14.10.2019 informed that
their clients intend to avail Sabka Vishwas (Legacy Dispute Resoluticn ) Scheme,
2019 in respect of both the appeals and also mailed copy of declaration in form
SVLDRS-1 dated 1.11.2019 filed by the Respondents. Since no further
communication was received, CGST, Bhavnagar was requested to inform the
status of the declarations filed by the Respondents. The CGST, Bhavnagar vide
email dated 8.7.2019 informed that Respondent No. 1 has failed to discharged
duty liability and hence, discharge certificates - SVLDRS-4 have not been issued
to the Respondents. Hence, the matter was listed for hearing in virtual mode on

6.8.2020 and 26.8.2020. The Respondents vide letters dated 5.8.2020 and

.;§.8.2020 requested for adjournment of hearing, which was granted.

PP
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4.1 Hearing was conducted in virtual mode through video conferencing with
prior consent of the Respondents. Shri Sarju Mehta, C.A. appeared on behalf of
the Respondents and stated that the impugned order is legal and fair and

therefore appeals of the Appellant Department may be rejected. He sought 4

deys’ time to file written submission. No one appeared on behalf of the

Appellant Department.

3. Respondent No.1 filed cross .objection vide letter dated 18.9.2020, ir=z-
alia, contending that,

] The adjudicating authority has considered the assessable valus zrc
central excise duty payment as per Balance sheet for the F.Y. 2012-13 and 2014-
15, which is correct and as per established principle of law; that the amount of
central excise duty paid through cash and reflected in audited Balance sheet has
peen verified with respectl'ive duty paying challans by their Chartered
Accountant who signed the audited annual accounts and hence, the authenticity
of such cash payments of C. Ex. Duty is not under dispute; that the adjudicating
authority has rightly relied on their submission and issued the impugned order
after verifying all the reports and records,

{i{y ~ That the plea of the Department that the data eentained in audited
Balance sheet is not tenable is a frivolous plea, which is not sustainable as <=
Departmeﬁt has not mentioned any statutory provision of Central Excise _aw 1.
support of their argument, under which it is orovided that the data contained in

audited Balance sheet should not he considered.

4iiy that the Assistant Commissisner has correctly passed the impugned order
after verification of records available with them; that they could not produce

ropies of duty paying challans as the same are lying with the divisional office.

5.1 Respondent No.2 filed eruss objection vide letter dated 18.9.20Z0, inter
ztiz, contending that he was Director of Respendent No. 1 and has not acted

with any personal motive or benefit and thereby the question of any personal

cenalty upon him is not proper; that penalty could be imposed on a person who

03

acquired possession of, or otherwice physically dealt with, any excisable gooc

i)

which, according to his belief ¢ .. Svledgre, was liable to confiscation; tha: oo

ol

cepartment has no case that the: Pesuandent No. 2 had a belief or knowlecge
rhat the goods were liable to vonii-~acion. Hince, Rule 26 of the Centrat Excise

Rules, 2002 was not invocanle .. inse hiing that it is settled law that personal
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penalty on Director in addition to the Company is not imposable and relied upon

following case laws:

(a) Kamdeep Marketing Pvt. Ltd. - 2004 (165) E.L.T. 206 (Tri-Dei_.)
(b) Shri Selvakumar Textiles - 2005 {188) E.L.T. 334 (Tri-Chennai)

6. | have carefully gone through the facts of the case, the impugned orders,
appeal memoranda as well as oral and written submission of the Respondents.
The issues to be decided in the present appeals is, whether the impugned order
dropping demand of Rs. 7,67,740/- is‘correct, legal and proper and whether
Respondent Neo. 2 is liable to penalty under Rule 26 of the Central Excise
Rules,2002 or not.

7. On going through the records, | find that investigation carried out against
Respondent No. 1, inter alia, revealed that Respondent No. 1 had allegedly
evaded Central Excise duty of Rs. 7,85,289/- by way suppressing their assessable
value in their ER-3 Returns. The Show Cause Notice alleged that there was
discrepancy in assessable value of finished goods as recorded in invoice/ sales
register/ ER-3 Returns/ audited final accounts in the year 2012-13 and 2014-15.
The adjudicating authority dropped demand of Rs. 7,67,740/- by holding that
the audited balance sheet of Respondent No. 1 for the relevant years reflected
duty payment made by Respondent Ne. 1; that audited balance sheet submitted
to income Tax Department is a valid documents and there might be clerical error
in filing ER-3 Returns,

7.1 The Appeliant Department has contended that when the allegation in the
subject case was short-payment of Central Excise duty by way of suppression of
value of clearances of excisable goods in ER-3 Returns, the adjudicating
authority ought to have verified authenticity of such duty payment with the
respective challans under which payment was made instead of relying upon
documents submitted by Respondent No. 1; that matter may be remanded to
adjudicating authority for verification of correctness of payment. On the other
hand, Respondent No. 1 has pleaded that Central Excise duty paid through cash
and reflected in audited Balance sheet was verified with respective duty paying
challans by their Chartered Accountant who signed the audited annual accounts
and hence, authenticity of such duty payment is not under dispute; that the

adjudicating authority has correctly relied on their submission and issued the
impugned order.

8. I find that the limited issue before me is whether Respondent No. 1 has

correctly discharged duty liability in respect of clearances made by them during

i
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F.Y. 2012-13 and 2014-15. The whole issue came to light during investigation on
comparing assessable value recorded in ER-3 Returns for the said years with sale

value recorded in invoices/sales register/ Audited final accounts. It is not under
dispute that assessable value recorded in ER-3 returns for the said years was less
than the actual assessable value. | find that the adjudicating authority concurred
with the submission of Respondent No. 1 that said lapse occurred due to clerical
error while filing ER-3 Returns. | find that the adjudicating authority verified
duty figures mentioned in the audited balance sheet and came to conclusicn
that there was no short payment. { am not in agreement with the verificatic:
process adopted by the adjudicating authority. When the allegation against
Respondent No. 1 was that they had suppressed assessable value in ER-3 Returns
to evade payment of duty, the adjudicating authority should have verified duty
paying challans, as rightly contended by the Appellant Department. Duty paying
challans are the primary evidence to prove duty payment. It is also not a case
that duty paying challans were not available for verification, which compelled
the adjudicating authority to rely on audited balance sheet of the Respondent
No. 1. It is pertinent to mention that there are many cases in public domain that
show that even accounts audited by Chartered Accountant contain many
irregularities. After careful examination of the facts of the case, | am of the
opinion that duty paying documents are required to be verified to ascertais
whether Respondent No. 1 has properly discharged duty liability or nct. Tre
Appeal memorandum does not contain duty paying documents nor Responcent
No. 1 has produced the same before me for verification. Hence, | am not in a
nosition to verify and decide the case. It has been submitted by Respondent No.
1 that all records are lying with adjudicating authority, including duty paying
chailans. i, therefore, have no other option but to remand the case o the
adiudicating authority with a direction to ascertain whether Respondent Ne. 1
has correctly discharged duty lability in the years 2012-13 and 2014-15 oy
conducting verification of duty paying challans. Respondent No. 1 is aisc
directed to produce all information / documents as called upon by the

adiudicating authority. Needless to mention that speaking order should be

G. Regarding appeal filed in reéspect of Respondent Ne. 2, | find that Shov
Czuse Notice proposed imposition of penalty upon Respondent No. 2 under Rute
76 of the Central Excise Rules, 2002. The adjudicating authority held the
~roceedings as concluded on the greund that Respondent No. 1 has paid Central

Excise duty, interest and 15% penaiiy within 30 days from date of Show Cause

ice | find that whether Recpcitdent No. 1 hias correctly discharged duty or
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not will depend upon the outcome of document verification by the adjudicating
authority in remand proceedings. Hence, conclusion of proceedings is not
determined yet and therefore, issue regarding imposition of penalty upon
Respondent No. 2 under Rule 26 cannot be decided at this stage. Since, appeal
in respect of Respondent No. 1 is remanded to adjudicating authority, the issue
regarding imposition of penalty upon Respondent No. 2 is also to be decided by

the adjudicating authority on the basis of cutcome of remand proceedings.

10.  In view of above, | set aside the impugned order to the extent of dropping
of demand of Rs. 7,67,740/- and non imposition of penalty upon Respondent No.
2 under Rule 26 of the Central Excise Rules, 2002 and allow both the appeals
filed by the Appellant Department by way of remand.

11. deeal egrT gof HT 75 FNF & [IERT 3Red aid F fFar srar & 1
11.  The appeals filed by the Appellant are disposed off accordingly.

b L&
D

(GOPI NATH)A.
Principal Commissioner(Appeals)

Attested
N

{(V.T.SHAH)
Superintendent{Appeals)

By RPAD

To, &
1. M/s. Yash Gases Pvt Ltd ara,
Survey No. 325, Plot No. 2, | 5189 %7 3 sgae fafaes,

Near Garibsha Pir, s . 325, e . 2

Bhavnagar- Rajkot Road, 5 ’ , S

Sihor, Bhavnagar District. /M AR F I, SR T,
Fel"{;‘i(, TR

2. Shri Chetan Bipinichandra & A= Rftfeeg ar, s=ER

Shah, Director of

M/s. Yash Gases Pvt Ltd Aud 7 AT wrzae _ARS,

Survey No. 325, Plot No. 2, s 7. 325, e 7. 2
Near Garibsha Pir, ’ ’ .
Bhavnagar- Rajkot Road, RIS R F 9, HETIR-IRE S,

Sihor, Bhavnagar District. HER, HIGHIT.
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