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Arising Out of above mentioned 010 issued by Additionaf/loint/Deputy/Assistant Commissioner, Central Excise! ST/ fiST, 

Rajkot/jamnagar/Gandhidham: 

fliici&s.PfI TT 10-f 1y Ml /Name&Address oftheAppellant& Respondent 

MIs. I. Yash Gases Pvt Ltd Survey No. 325, Plot No. 2, Near Garibsha pir, Bhavnagar-Rajkot Road, Sihor. 

Bhavnagar District 

2 . Shri Chetan Bipinchandra Shah. Director of Yash Gases Pvt Ltd Survey No. 325, Plot No. 2, Near 

Garibsha pir, Bhavnagar-Rajkot Road, Sihor, Bhavnagar District 

4trT elA Ht.k1i ie c'.p-t rrlsPc/ sTt9s."t 3T4- Ple- 'o tu 
Any person aggrieved by this Order-in-Appeal may file ah appeal to the appropriate authority in the following way. 

4-T 9f   ie4'i TT 3T 1 'I1 3'' 3rf'1,1944 trPT 356 e  
rrf 1994 9TT 86 -i eoa --)' '- 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 356 of CEA, 1944 / Under Section 8h of the 
Finance Act, 1994 an appeal lies to:- 

1 - ' qir ri tir ep, 'n-.i p'r °w -t s'1'4'H e.nirir 4r ftm '1v, eo- -iii. f 2. 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, ftK. Puram, New Delhi in all 
ma Lters relating to classification and valun hon. 

'1P 1/a, ni', 'tei 3'ielT 'IT )f ICtT tr rr rn- a'fi4'ie 
()9T 'u1i,,fo 9, i- e1ri 31TTT i1- '' Mfrfl TTT  I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) af, 2° Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) .411 H .ii.nI __ I__4(1lI'1)II.ME (i  2001  Ti;o1. bT  i r1 f  T' 
'e Ej -3 T 17 feT   io TrfrT I  rr rs r '4I5p io ,i t io 41r 1irsi 
nn pll-il, 'TT5 'il's T s'i  1T 509 TrT9 3r'4-9T 50 'ioa 9TT errr 9T 5TCi: 1,0O0/ - 'P4- 5,000/- 
'' Al9T 10,000/-  7r fkO-ff1- r ai.n .oio s-e cr .po:n,1, Sr s'P-1Ii 1 rr.r r tis 

io io-eo jt fi.' a ifl i for9r t5I't sisa 'T p1r9, 'T 
ki iii 91T 5PThft nirqrfpir t 1osI f9r fl1 5)TTOT ( 3t) ean-'T 'r 4T5T 500/. 

TTT T 1I1 M4II 5,I aoir 1/ 

The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanieJ against one which at least should he accompanied h' a I cc of Rs. 
1,000/- Rs.o000/-, Rs.10 000/- where amount of dutvdemand/interesfjpenaltv/retund is upfo o Lac.. Lac In () Lac and 
above 50 Lac respecbveIv in the form of crossed hank dralt in favour of Aset. Regjstrar of branch of any nominated public 
sector hank of the place vhere the bench of any nominated public sector bank of theplace where the hOoch of the Fribun,il 
is situated. Application made for grant of stay shal1 be accompanied by a fee of Re. oCt01-. 

(B 
3101(1 -IllIf .'1 : 9 3PT, fli sf r,1994 9Tt 86(1) 3)141's l'sis (oIe1t.'fI 1994, frW 9(1) a see 

1flPe .1HST 1iT TP4-1l's 31V9TT1 1'i fl T 9r  'TP'siAT( 
' .ti 44ii121'l si-fl 9TfrT) 3 99TT 3f1't 4II tIIx1 t i4-11 .1)1 TiT .4D il)-l1l-II 1T9T 05 -1)5 

s5 il.s iIaT50'ilI 9T3pT50'llsT1Tr3t 9TTJT 1000/ 'TT 5000/ .i.i a99T10000/ ti 
.44-f )  £i f SIT Tt 51TN 9f7 T TT9 ZT9fT 3Pfrft1 9TTT1 1FTJT -ii CI T ll 1-) T ITT r 

-nfts-  ii.1-sr -a m aif 'sil.'i soc Trr lttaii  -sill 'sil I ales '*f 34IiI.1, '/?r TT '1I4f Cl-U 
'l1iT9t09 s'fl'.flt1 91'S) I '-14i5 31T9T( 3)-fi  31l-iss-'T 'Jp7 
.411 595 1/ 

The a/ebl under sub section (1) of Section 86 of the Finance Act, 1994, to the ;\ppellafe Tribunal Shall he filed in 
quadqpl)cate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1994, and Shall he accompanied by a 
copy, ot:.te order appealed against (one of which shall be certihed copy) and should be accompanied by a fees of Re. 
_1000/-. where the aniounf of service tax & interest demanded & penalty levied of Re. o Lakhc or less, Rs.5000/- where the 
anii.ut. of service tax & interesf demanded & penalty levied is morO than live lakhs but nof exceeding Re. Fills' Lakhs, 
R.th,O00/- where the amount of service tax & interest demanded & penalty levied is more fhan lifit' Lakhs rupeOs, in the' 
/orni-'of crossed hank draft in favour of the Assistant Registrar of the bench 01 nominated Pub) ic Seccfor  13,ink of the place 
wti0re the bench of Tribunal is situated. / Application made br grant of stay shall he accompanied by a let' of Rs.50i)/ -. 
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N 4rt5,1994 t SIT7T 86 -Trsir f2) rr (2A) s$i fki, i i4l, 1994, 7 9( n 1t(A)   U  Sl.-7 i T11 r -.'-A's sn-isi 5T (sofl), ui' 1Trc siTio 'T uf1ssi '•iu',i Ti'5T isif1i-i 5oi) lr 355's. '4PT sias. 355'-r. 3t34ql M15's, *.-J'-f 4I' r 1i4i'i oi Ri*'ii r is soi r lisrk ii fr .k-iu 'sfl ifl I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied h a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall he a certified copy) and copy of the order 
passed by the Commissiooerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service 
Ti x ii file flit a p peal belt ire the A ppel Ia Ii' 3 ri hu na I. 

4 I 1 rr1 i*, svfi'ft-.i rfi'sa ('") 'ft 5I4l 't.-P1 -U fRJ 1944 t  
. rr i iro -fk, 1994 'JTST 83 siis-i is r 'I it , fr nfb'nr 

'-is m4/1 TTTr 10 -i1r  (10%) inir I rr jJJ fsiPi .'tsin lst{'-t - 
HJ F'Tr Tr 91 a-o SI  NfTT Trflt - I rr 

r sq-is-i sis." rrrr U- '' itii'i'- 
(i)  
(ii) -tic ."sir 1 aFT sr io-ii rrflr 
(iii) 'isa  iTT fius1a41 ¶ss 6 5'itT-t ku  
u ru n PT T 'S - ft  ( 2) rr I s -is 2014'S sTrvr T 1T  ftrPI - ft -1) rrfiisi 
uss - n'S a'fH 'ST 'ii's s" J'Si/ 

or an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
a:ip(icihk' to Service ax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Irihunal 
on payment of 101 ol the dii tv demanded where dii v or duty ,ind penalty are in dispute, or penalty, where penal k 
is in dispute, provided the amount of prc-tteposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

pi sided further that the provisions of this Section shall not apply to the stay application and cliipedis pending 
-ciore ant ,ippella ie au thoritv prior to the commencement of the Finance (1o.2) .Act, 2014. 

sisi ii*l 'S01'Sftiwi3r 34TT'f 
Revision application p Govcrnjent of Lidla:. 

tt ii .ol-as t1•''S 'i5"l( iEte   1994 ei't 3SEL 'ST(TrST'W'S ra r'S 
rrT s-ao, )sf t sa-17T iiia'is -sru, fo-  si-ao, ii.-e t'S'rrT, .,fla.i fr 'i'S, *'S rrt, 'St tk)'-11U001, 'iTT (iuI 'STRT 
-r / 

u'ision application lies to the Under Secretary, to the Government of India, Revision Anpltcation Unit, Ministry of 
iminee, Di"iartment of Revenue, 4th Floor, leet'ao Deep Buildin' Parliament Street, New Delhi-110011, under Section 
j1:l: of the E..\ 1944 in respect of the following case, governed by 'st proviso to sub-section (1) of Section-358 ihid: 

a -'I sv'iTTft47.ii aISTS  'jT u 4Is.'S1i-rftft-'rSTtI aunTD- 

4Si3 911 ,Si'1 'ST-IS-I 'SI/ . - 
ii 515e of any loss of goods, where the loss occurs in transit from a tactory to a warehouse or to another factory or from one 
ar-hous ft another during the course of processing of the goods in a u'arehouse or in storage whether in a factory or in a 
i ii' iou Se 

11 11? n fkPTrñiiTiijs --n-i 'S'S.rS)'S HIST. 
ST r s'fii / 
o sasc of ieh,itc of duty of excise on goods exported to any country or territory outside India of on excisable material used 
ii thu manufacture of the goods which are exported to ,int' country or territory outside India. 

case ot (iiitls i'.-portet.f outside India export to Nepal or 13hutan, wilbouf payment of duty. 

firfvrs i-nir iT'iT9TT'Si7 aFT  
5)7 '.iT'-i. (s?IN)'S Trr IS-i srt'Su(u' 2),l998'r 'sFI 109'S rrlrirtr 'rii'StIiIs -iI"4'ST SiaI1k 'STT a 'Sfll('i rIiTTr 
psi / 
Ci/'iiit of ens duty allowed to be utilized towards payment of excise duty on final products under the provisions of thiS Act 
or the Rules niaiR' there under such order is passed 'by the Commissioner (Appeals) on or after, the date appointed COde' 

cc. 11)9 of the Finance (No.2) Act, 199$. 

Ala -1 JIIm"SJçT(alflI)fsiS"fI200 'S9Ti1IlPTPTl'S 
urr'S tun"i 3 m'S'S si-ote 'ST i4i 'Ill's I 3W-T'i'S'S RT'S'S 3fl'S'I'S 5T'S 3l1T1 'ST 'ST TTPTZIT stu tPt atc1i 'uilgl rT'S 

"es, 1944 35-EL T PTI S. TR-6 

he ahove applic,ition shall he matte in duplicate in Form No. PA-h as specified under Rule, 9 of Central Excise (Appeals) 
Fr: I iS, 21111 within 3 moi i lbs from th ' d,i fe on tvh Ic Ii the ii rder sought fit be a p pealed against is coin in unica teua nil she II he 
.i'ionipaniud by Iwo copies each of the OlD and Order-ln-i\ppeal. it should also hi' accompanied by a cope of I F-a Cnallin 
uclrluncing p,ivment of prescribed fee as prescribed under Seclion ?'5-EE of CEA, 1944, under Maloi' Head of Account. 

'ii 7I STPTPT)il'IF'S?ISTTTr(FT'ISl'.flSI1I - , , - 
T7I ss 191111tr ."m-i ps3 TSTS 2011/-TI '1ir'STIT 11T  il' "rFTi 4-1U f,44 IT'S '-U'S "iS 'S'.tI-4t sT'TT 'sfl'S 

IllOd .,f 'ST TOnis IS-al Son 
7 lie rr'visiith, application sli,ill be accompanied by a ice of Rs. 200/- where the amount involved in Rupees One Lac or less 
tnti Pa, ifluo/- where the amount involved is nloi'e than Rupees One Lac. 

'44t I1i4jFSl7'ST5P'SF'. 
is 'Pr RSTIT 'nfl xvi 'S -j-s-t 'S P1' 'SaI1-'Tfll S'1I4I'1.T'TT%-sui -TtII'S 3TTiT 'ST 'sf)s 45.0 'SlIT'S 3115'T-1 14.'iI SI-Il I / In caiU, 
it the order covers v,iriousnu mbers of order- in Original, fee for each 0.1.0. should he paid in the aforesaid mariner, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the ong application to the Central Govt. As the case 
'nay be, is filled to avoid scriptorie work it excising Rs. I lakh fee of Rs. 100/- tor each. 

nspssr'S tI'1 -STT 1[I9T  srfsiP-t'-is, 1975, 'S SI-19'ft-1 Sl5i' 'S TIT'S'S rr rsn'u sisksr T TllT TI PTjiP'i 6.50 -s'-t 'in -'41st-IC 

One cops cf aphicatior or 0.1.0. as the case may he, and the oi-der of the ad1udicating authority shall bear a ccuri IC 
StaIlip of R.s.t-xnflas prescribed under Schedule-I in ierms of the Court Fee Act,1975, as ,imended. - 

4'T'TTT S '-' I 4 II '9T rf  S 'SIx S II 'UI '4 .i4ifkuSTTT (Tfl PTfk) P1 4Si 'S ti'I 1982 'SfEisr nu -, is 

- - :'itentiIn is also invited to the rules covering these and other related matters contained in the Customs, Exc:se eu: ne:: 
\fipell,ttc Tribunal (Procedure) Rules, 1982. 

A')T'frsi uiPi- .frinr spfrni pf -t ps5i ii ;rhi' xsirnc, l--i'---i 31v rfvi-riT '.ia5IT9T 'S tSri, 5I'f1'IJ'-IT lIT'1siT0 

F 'r tlIe i-la hora ti' di' i,i i led and Ia ti',. f p roy i si ,ti is i -I iii ig to 111mg itt 1 ppea I to the higher appellate authority - tic a ci ci 
toes reti'r ft the I )'otirtiii'.'nt,il wr'bsiie wwtc.cls't 



Appeat No: V2/34/EA2/BVR/2C18-i9 

:: ORDER-IN-APPEAL  

The Asst. Commissioner, CGST Division-i, Bhavnagar has filed appeal. Nos. 

V2/34/EA2/BVR/2018-19 on behalf of the Commissioner, Central GST Central 

Excise, Bhavnagar (hereinafter referred to as "Appellant Department") in 

pursuance of the direction and authorization issued under sub-section(2) of 

Section 35E of the Central Excise Act,1944 (hereinafter referred to as 'Act') 

against Order-in-Original No. 11/Excise/Demand! 2018-19 dated 29.6.2018 

(hereinafter referred to as 'impugned orders') passed by the Asst. 

Commissioner, CGST Division-I, Bhavnagar (hereinafter referred to as 

'adjudicating authority') in the case of MIs Yash Gases Pvt Ltd, Bhavnagar and 

Shri Chetan Shah, Director of M/s Yash Gases Pvt Ltd, Bhavnagar (hereinafter 

referred to as 'Respondent No.1' and 'Respondent No. 2' respectively) 

Ii Since issue involved is common, both the appeals are taken up together 

for decision vide this common order. 

2. The brief facts of the case, which are relevant for the purpose of 

present proceedings, are that Respondent No. I was engaged in the 

manufacture of Oxygen Gas and Nitrogen Gas fatling under Chapter 28 of the 

Central Excise Tariff Act, 1985 and was registered with Central Excise. 

Investigation carried out against the Respondent No. 1 revealed that there 

was variation in assessable value of their finished goods recorded in invoices, 

sales registers, ER-3 Returns and Annual Reports; that they had suppressed 

correct assessable value of their finished goods in ER-3 Returns for the period 

from ** to evade payment of Central Excise duty. 

2.1 The Show Cause Notice No. V130-5/AE/2017-18 dated 4.10.2017 was 

issued to Respondent No. 1 catting them to show cause, inter alia, as to why 

Central Excise duty of Rs. 7,85,289/- should not be demanded and recovered 

from them under sub-section (4) of Section hA of the Act, along with 

interest under Section 11AA of the Act and proposed imposition of penalty 

under Rule 25(1) of the Central Excise Rules, 2002 read with Section 

IIAC(1)(c) of the Act. The Respondent No. 2 was also catted upon to show 

cause as to why penalty under Rule 26 of the Central Excise Rules, 2002 

should not be imposed upon them. 

2.2 The above Show Cause Notice was adjudicated by the adjudicating 

authority who, inter atia, confirmed Central Excise duty of Rs. 17,558/- 
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under Section hA of the Act along with interest under Section 11AA ibid but 

dropped demand of Rs. 7,67,740/- and did not impose penalty upon 

Respondent No. 2. 

3. The above order was reviewed by the Appellant Department and appea 

has been filed on the grounds that, 

i) The adjudicating authority erred in dropping the demand of Rs. 

7,67,740/- vide the impugned order. 

That the Show Cause Notice alleged short-payment of Central Excise dit: 

on the basis of details of value of clearances of excisable goods avaaba 

invoices / Sales Register / ER-3 Returns / Balance-Sheet and highest of s:ch 

value in respective years were taken up for arriving at Assessable Value for the 

purpose of demanding Central Excise Duty; that the the Adjudicating Authority 

considered Central Excise duty paid as per Audited Balance-sheet in respect of 

2012-13a2014-15. 

iii) That payment of Central Excise duty can be effected by two ways viz. (i) 

by debiting Cenvat Credit, or (ii) by Cash or both; that the respondent had 

made payment of Central Excise duty by utilizing Cenvat Credit in almost all 

'ears and rest of the payment were made in cash. In case of payment of Central 

Excise duty by way of debiting Cenvat Credit, the balance of Cenvat Credit gets 

reduced. Similarly, in case of payment of Central Excise duty in cash, the detaik 

o chalan is sufficient to verify payment. Thus, in this case, had CentraL x:ka 

butv was paid in cash, then the authenticity of such duty payment ought to 

been verified with the respective challans under which such payment was made. 

:ternatively, if duty was paid through Cenvat Credit, then verification of 

Cenvat credit account or figures declared in ER-3 should have been made and 

amount of Cenvat Credit balance should have been reduced to the extent 

oaym.ent made through Cenvat Credit. This is because, in absence of such 

verification, the Cenvat Credit balance would not get reduced and the Cenvat 

C -edit to that extent would be available there in Cenvat Credit balance for 

ibseuent utilization. ft was proved during the course of investigation that the 

respondent did not maintain Cenvat Credit details and relevant records. The 

respondent was also enjoying SS! Exemption as per Notification No. 08/2003-CE 

date 01 .03.2003, which also restncts availment I utilization of Cenvat Credi 

:keshoLd of Rs. 1.50 Crores is crcssed by the manufacturer. 

this facts b cretnisLaL.:.. this cisc, the Adjudicating Aut 

Page 4 01 



Appea No: VZ/3-4/EAZ/BVR/2018-19 

erred in relying upon the submission of the respondent that there might be some 

derical error in filing ER-3 Returns as the work of Account and filing of return 

were being looked after by two different employees and that the Audited 

Balance Sheet submitted to the income Tax Department is a valid document; 

that when the allegation in th subject ca i short-payment of Central Excise 

duty by way of suppression of value of clearances of excisable goods only, to rely 

on data contained in Audited Balance-sheet is not tenable inasmuch as statutory 

provision provided specific mechanism to account for the payment of Central 

Excise duty; that the Adjudicating Authority adopted such rational only in 

respect of Financial Years where short-payment was noticed and not for the rest 

of Financial Years; that in this backdrop, the impugned order is bad in law to the 

extent dropping of demand of Central Excise Duty of Rs. 7,67,740/- and 

therefore, requires to be set-aside and matter may be remanded back for 

verification of correctness of payment and consequently re-determination of 

Central Excise duty payable and penal liabilities. 

(v) That the Adjudicating Authority erred in not imposing penalty on 

Respondent No.2, Director of the Respondent No. 1 under Rule 26(1) of the 

Central Excise Rules, 2002, as proposed in Show Cause Notice; that Respondent 

No.2 was looking after the entire affairs of the respondent firm and 

masterminded the modus operandi for evasion of duty by way of suppression of 

actual assessable value of finished goods, clearance thereof from the factory of 

the respondent without payment of Central Excise duty and removal of capital 

goods without reversing proportionate Cenvat credit. Thus, impugned order is 

liable to be set-aside on this count too. 

4. Hearing in the matter was scheduled on 30.9.2019. Shri Sarju Mehta, C.A. 

appeared on behalf of both the Respondents and sought 15 days' time to submit 

written submission. Shri Sarju Mehta vide letter dated 14.10.2019 informed that 

their clients intend to avail Sabka Vishwas (Legacy Dispute Resolution ) Scheme, 

2019 in respect of both the appeals and also mailed copy of dectaration in form 

SVLDRS-1 dated 1.11.2019 filed by the Respondents. Since no further 

communication was received, CGST, Bhavnagar was requested to inform the 

status of the declarations filed by the Respondents. The CGST, Bhavnagar vide 

email dated 8.7.2019 informed that Respondent No. 1 has failed to discharged 

duty liability and hence, discharge certificates - SVLDRS-4 have not been issued 

to the Respondents. Hence, the matter was listed for hearing in virtual mode on 

6.8.2020 and 26.8.2020. The Respondents vide letters dated 5.8.2020 and 

26.8.2020 requested for adjournment of hearing, which was granted. 
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4.1 Hearing was conducted in virtual, mode through video conferencing with 

prior consent of the Respondents. Shri Sarju Mehta, C.A. appeared on behalf of 

the Respondents and stated that the impugned order is legal and fair and 

therefore appeals of the Appellant Department may be rejected. He sought 4 

days' time to file written submission. No one appeared on behalf of the 

Appellant Department. 

Respondent No.1 filed cross .objection vide letter dated 18.9.2020, irt.' 

alia, contending that, 

i The adjudicating authority has considered the assessable value ac 

central excise duty payment as per Balance sheet for the F.Y. 2012-13 and 2014-

1 5, which is correct and as per established principle of law; that the amount of 

central excise duty paid through cash and reflected in audited Balance sheet has 

Deen verified with respective duty paying challans by their Chartered 

Accountant who signed the audited annual accounts and hence, the authenticity 

of such cash payments of C. Ex. Duty is not under dispute; that the adjudicating 

authority has rightly relied on their submission and issued the impugned order 

ter verifying alt, the reports and records. 

(ii) That the plea of the bepartment that the data contained in audited 

Balance sheet is not tenable is a frivolous plea, which is not sustainable as 

Department has not mentioned any statutory provision of Central Excise Law 

support of their argument, under which it is provided that the data contained in 

aidited Balance sheet should not be considered. 

ii that the Assistant Commissioner has orreetly passed the impugned order 

after verification of records available with them; that they could not produce 

copies of duty paying challans as the same are Lying with the divisional office.. 

5.1 Respondent No.2 filed cross übj tion vid letter dated 18.9.2020, inter 

aia. contending that he was Director of Respondent No. 1 and has not acted 

any personal motive or benefit and thereby the question of any personal 

penalty upon him is not proper; thnt penalty could be imposed on a person who 

acquired possession of, or otherwke physically dealt with, any excisable 

which, according to his belief o: . 'vled, was liable to confiscation; tha. 

ccoartrnent has no case that th: esandent No. 2 had a belief or knowecge 

that the goods were habit: to ctr ;Ion ft'nce, Rule 26 of the Central Excise 

Rutc-s, 2002 was nt nvocaV' . ns hn; th it is settled law that personal 

Pac.1u 



AppeaL No: V2!3-41EA2/BVR/201819 

penalty on Director in addition to the Company is not imposable and relied upon 

foilowing case laws: 

(a) Kamdeep Marketing Pvt. Ltd. - 2004 (165) E.L.T. 206 (Tn-Del.) 
(b) Shni Selvakumar Textiles - 2005 (188) E.L.T. 334 (Tri-Chennal) 

6. I have carefully gone through the facts of the case, the impugned orders, 

appeal memoranda as well as oral and written submission of the Respondents. 

The issues to be decided in the present appeals is, whether the impugned order 

dropping demand of Rs. 7,67,740/- is correct, legal and proper and whether 

Respondent No. 2 is liable to penalty under Rule 26 of the Central Excise 

Rules,2002 or not. 

7. On going through the records, I find that investigation carried out against 

Respondent No. 1, inter alia, revealed that Respondent No. 1 had allegedly 

evaded Central Excise duty of Rs. 7,85,289 I- by way suppressing their assessable 

value in their ER-3 Returns. The Show Cause Notice alleged that there was 

discrepancy in assessable value of finished goods as recorded in invoice/ sales 

register/ ER-3 Returns/ audited final accounts in the year 2012-13 and 2014-15. 

The adjudicating authority dropped demand of Rs. 7,67,740/- by holding that 

the audited balance sheet of Respondent No. 1 for the relevant years reflected 

duty payment made by Respondent No. 1; that audited balance sheet submitted 

to Income Tax Department is a valid documents and there might be clerical error 

in filing ER-3 Returns. 

7.1 The Appellant Department has contended that when the allegation in the 

subject case was short-payment of Central Excise duty by way of suppression of 

value of clearances of excisable goods in ER-3 Returns, the adjudicating 

authority ought to have verified authenticity of such duty payment with the 

respective chatlans under which payment was made instead of relying upon 

documents submitted by Respondent No. 1; that matter may be remanded to 

adjudicating authority for verification of correctness of payment. On the other 

hand, Respondent No. 1 has pleaded that Central Excise duty paid through cash 

and reflected in audited Balance sheet was verified with respective duty paying 

chattans by their Chartered Accountant who signed the audited annual accounts 

and hence, authenticity of such duty payment is not under dispute; that the 

adjudicating authority has correctly retied on their submission and issued the 

impugned order. 

8. 1 find that the limited issue before me is whether Respondent No. 1 has 

correctly discharged duty liability in respect of clearances made by them during 

7 
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a. I find that whether Reo i'ni. No. I has correctly discharged duty or 
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F.Y. 2012-13 and 2014-15. The whole issue came to light during investigation on 

comparing assessable value recorded in ER-3 Returns for the said years with sale 

value recorded in invoices/sales register! Audited final accounts. It is not under 

dispute that assessable value recorded in ER-3 returns for the said years was less 

than the actual assessable value, find that the adjudicating authority concurred 

with the submission of Respondent No. 1 that said lapse occurred due to clerical 

error while filing ER-3 Returns. I find that the adjudicating authority verified 

duty figures mentioned in the audited balance sheet and came to conciusic' 

that there was no short payment. am not in agreement with the verificatici 

process adopted by the adjudicating authority. When the allegation against 

Respondent No. 1 was that they had suppressed assessable value in ER-3 Returns 

to evade payment of duty, the adjudicating authority should have verified duty 

paying challans, as rightly contended by the Appellant Department. Duty paying 

chaltans are the primary evidence to prove duty payment. ft is also not a case 

that duty paying challans were not available for verification, which compelled 

the adjudicating authority to rely on audited balance sheet of the Respondent 

No. 1. ft is pertinent to mention that there are many cases in public domain that 

show that even accounts audited by Chartered Accountant contain many 

irregularities. After careful examination of the facts of the case, I am of the 

opinion that duty paying documents are required to be verified to ascerta 

whether Respondent No. 1 has properly discharged duty liability or not. a 

Appeal. memorandum does not contain duty paying documents nor Responcet 

No. I has produced the same before me for verification. Hence, I am not in a 

position to verify and decide the case. ft has been submitted by Respondent No. 

I that cU records are lying with adjudicating authority, including duty paying 

challans. I, therefore, have no other option but to remand the case to the 

adjudicating authority with a direction to ascertain whether Respondent No. 1 

has correctly discharged duty liability in the years 2012-13 and 2014-15 by 

conducting verification of duty paying challans. Respondent No. I is also 

directed to produce all information / documents as called upon by the 

adludicating authority. Needless to mention that speaking order should be 

passed by adhering to the principlos of natural justice. 

9. Regarding appeal files i ct of iondent No. 2, find that 

Cause Notice proposed imposition of penalty upon Respondent No. 2 under e 

26 of the Central Excise Rules, 2002. The adjudicating authority held the 

proceedings as concluded on the ground that Respondent No. 1 has paid Central 

Excise duty, interest and 15% pen:y within 30 days from date of Show Cause 

I 
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not will depend upon the outcome of document verification by the adjudicating 

authority in remand proceedings. Hence, conclusion of proceedings is not 

determined yet and therefore, issue regarding imposition of penalty upon 

Respondent No. 2 under RuLe 26 cannot be decided at this stage. Since, appeal 

in respect of Respondent No. 1 is remanded to adjudicatnig authority, the issue 

regarding imposition of penalty upon Respondent No 2 is also to be decided by 

the adjudicating authority on the basis of outcome of remand proceedings. 

10. In view of above, I set aside the impugned order to the extent of dropping 

of demand of Rs. 7,67,740/- and non imposition of penalty upon Respondent No. 

2 under Rule 26 of the Central Excise Rules, 2002 and allow both the appeals 

filed by the Appellant Department by way of remand. 

11. icic1 C1j dj  3.ftft ZfT 11J'tf 3Y'1d d'4 'iIdI I 

11. The appeals filed by the Appellant are disposed off accordingly. 

(GOPI NATH) 
Principal Commissioner(Appeats) 

Attested 

( V. 1. SHAH) 
Superintendent(Appeals) 

y RPAD 
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