TR (Tfed) T Sratery,aeg Ud Qa7 FE6EIK Fea 1 I09TR o
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

/TAX

«GS@ MARKET o< der, 5T wer & w3 /2™ Floor. GST Bhavan.

Y7 #7712, / Race Course Ring Road,

9 / Rajkot — 360 001
Tele Fax No. 0281 - 2477952/2441142Email: cexappealsrajkot@gmail.com

e =1 TELERT -pin- 2020096 S X 00001 T Wi CF

F sfie / FreEEE W AT | / Frarr/
Appeal /File No O LO. No Date
V2/03/BVR/2020 V/18-03/Ref-Sachdeva/2019-20 14-01-2020

@ erdier smasr §&AT(Order-In-Appeal No.):

BHV-EXCUS-000-APP-043-2020

aArer T 27 / ST Fv Y AT /
Date of Order: 26.08.2020 Date of issue: 02.09.2020

=Y AT AT, S (Srdied), st g1 ITid/
Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot

T AT ATATH/ HYTH AT/ STTATH/ AETTH AT, Fed1q IR 0[6F/ HATHT /37 AT,
T/ ST/ e g 3o S g e 7 g /
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

) Frfteaaig& a1 919 75 74T /Name&Address of theAppellant&Respondent :-
M/s Sachdeva Steel Products, 508/1, GIDC-II, Sihor, Dist.-Bhavnagar
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Agpea] to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

i) aefer gty & At il Jree AT o, FRTT 3erEa o vF dAv orfiey et £ Rem i, 3 s A 2,
7o Fo QI W, 5 faeeAT, FT AT I AR 1/

The special bench of Customs, Excise & Service Tax A{Jpellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor
Bglaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- l{a
above

(iii) . . .
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The appeal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise {Appeal) Rules, 2001 and shall be accomopamed against one which at least should be
accompanied . by ~a fee of Rs. 1,0 - Rs.5000/-, 5.10,000/-_  where amount of
dutydemand/mterest/&)enalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
form of crossed bank draft in Tavour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a {ee of Rs. 500/-.
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The appeal under sub section gl)rof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1%0( the Service Tax Rules, 1994, and Shall
be accompanied by a co;?y of the order appealed against {one of which shall be certified copal) and should be
accom%amed by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied
of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where _the amount of service tax &
interest demanded & penalty levied is rore than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the rplace where the bench
of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apgea] under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT o, FArT T v 7 A sefief nfier () afa ol wrer § F 3ern ook Jfafaan 1944 i g
35 F sraera, o7 A FEfrr wfafer, 1994 £ g 83 F s mArET ﬂﬁm?ﬁﬂ'}? T WA & g sefei arfErw i
wﬁqmmwugz/hmwmﬁmovﬁrmu%,ﬁmnﬁ 1 A , I A AT Frara g,
EATR TR S, v B T T & A S B e et smfare T vrter 79 5712 A dheE 7 2
) T T V(e TE FATET F S wi S o o e ot 2

(i) ST 11 3 F 3 T

(i) i ST £1 < T e vrfor

(iii) e st Frrarat F Fom o % s Ty e

- v rE B 78 A ® wrAuT BT (730 2) sTafrm 2014 F s 7 13 Bl afieim ot o Grerdie

IR AT T A T AT A 20/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty afone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs, 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken; )
111) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not aIpplg_ to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A .re_visi(on application lies to the Under Secretar% to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to"any country or territory outside India.
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In case of goods exported outsidelndia export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab/ove application shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OI0 and Ordér-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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STET §FY THRH TF, A1 =94 47 THH FH 20 AT =99 200/ - ﬁ'wﬁ?u'r ST S Gf% Aoy vAY UF Avg w9 F $4TET 2 A1 S
1000 -/ &1 AT Bt smm

The re(/ision ag%lication‘ shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. .
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case,if the order covers variousnumbers of order- in Original, fee for each O,]1.0. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the

Cenﬁral Govt. As the cas€ may be, is filled to avoid scriptoria work 1f excising Rs. 1 lakh fee of Rs. 100/- for
each.

FAMETEA PrTeT ofeF wiafrre, 1975, F i Eei-1 F AT g9 s e e e 1 9fd o [fuita 6.50 w e # mmmrer
ne copy of application or O.1.0. as the case may be, and the order of the ad)udlcatmglauthority shall bear a
court fee stamp of Rs.6.50 as prescribed under Schedule-1 in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982

Ty afefin wfimr w1 o afaw w70 & 468fim =ow, fFega v admay aaa=t 5 B, afieordt Ranfa dearse
www.cbec.%ov.in AT AT F |({ o ) ] )

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may reler to the Departmental website www.cbec.gov.in

<



Appeal No: V2/3/BVR/2020

:: ORDER-IN-APPEAL ::

M/s Sachdeva Steel Products, 508/1, GIDC-II, Sihor, Dist.-
Bhavnagar (hereinafter referred to as “the Appellant”) filed Appeal No.
V2/3/BVR/2020 against .Order—in—Original No. R-14/2019-20 dated
23.12.2019 (hereinafter referred to as ‘impugned order’) passed by the
Asst. Commissioner, Central GST & Central Excise, Division, Bhavnagar-I

(hereinafter referred to as ‘refund sanctioning authority’).

2. The brief facts of the case are that the appellant had earlier filed
a refund claim amounting to Rs. 28,97,178/- vide letter dated
29.11.2014 in pursuance of Hon’ble High Court of Gujarat,
Ahmedabad’s Oral judgment dated 27.08.2014 in Tax Appeal No. 56 to
74 of 2005, wherein the appeal filed by the appellant was allowed.
Therefore, the appellant requested the refund sanctioning authority to
refund them the pre-deposit amount of Rs. 28,97,178/-. The refund
sanctioning authority sanctioned the refund vide OIO No. R-
209/Refund/15-16 dated 28.07.2015 after appropriating the duty
confirmed amount under OIO No. 65 to 88/BVR/JC/2005 dated
30.12.2005 and 159 to 169/D/Excise/2011-12 dated 25.01.2012 and
ordered that the remaining amount of Rs. 2,00,000/- had lapsed in
light of Circular no. 326/42/97-CX dated 25.07.1997. After filing
appeals, the said amount of Rs. 2,00,000/- was also sanctioned on

15.02.2018.

2.1 The appellant vide refund application dated 02.04.2019 requested
the refund sanctioning authority to refund the amount of Rs.
26,97,178/- which was appropriated against refund sanction order
dated 28.07.2015. The refund sanctioning authority sanctioned an
~amount of Rs. 23,34,328/- vide the impugned order and rejected an
amount of Rs. 3,62,850/-. The refund sanctioning authority did not

sanction interest on the aforesaid amount.

3. Aggrieved, the Appellant has preferred appeal, inter-alia, on the

following grounds:-

(i) That the refund sanctioning authority has ignored the provision of

Section 35FF of the Central Excise Act, 1944 (hereinafter referred to as

(v
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‘the Act’) as well as the instructions at para 5.1 of the Board vide

Circular no. 984/08/2014-CX dated 16.09.2014.

(i1) That the refund sanctioning authority has not denied the payment
of interest on the refund amount as no such finding has been recorded
in the impugned order; that the same might have remained while

sanctioning the refund claim.

3.2 The appellant filed a miscellaneous application for condonation of
delay and submitted that they could not file the appeal within 60 days due
to the nationwide lockdown to prevent the pandemic Covid-19 from
25.03.2020 to 31.05.2020; that they received the impugned OIO on
17.03.2020 and filed the present appeal 25 days late i.e on 10.06.2020
and hence prayed to condone delay of 25 days.

4. Shri Sarju Mehta, C.A appeared on behalf of the appellant in
hearing conducted on 01.07.2020 in virtual mode through video
conferencing with prior consent of the appellant. He reiterated the
submissions of appeal memo and also produced additional submissions

dated 01.07.2020 through email for consideration.

S. I find that the appellant has filed an application for condonation of
delay of 25 days in filing the appeal for the reason that their offices were
closed due to the nationwide lockdown to prevent the pandemic Covid-19

from 25.03.2020 to 31.05.2020.

5.1 I note that the Ministry of Law and Justice (Legislative Department),
New Delhi vide Ordinance no. 2 of 2020 dated 31.03.2020 in view of the
outbreak of COVID-19 announced various relief measures by extending
the deadlines for complying with certain obligations under Customs,
Central Excise and Service Tax legislation that would otherwise fall

between “220th March, 2020 to 29t June, 2020’ to 30t June, 2020. The

obligations include filing of appeals.

5.2 In the instant case, I find that the appeal has been filed by the
appellant on 10.06.2020. The Government of India vide the above referred
Ordinance dated 31.03.2020 has extended the timelines for filing of
appeals upto 30.06.2020. Thus, I find that the appellant has filed the

v
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appeals within the timelines extended. Therefore, I condone the delay in

filing the appeal and proceed to decide the appeal on merits.

6. I have carefully gone through the facts of the case, the impugned
order, and written submissions made by the Appellant. The issue to be
decided in the present appeal is whether the appellant is eligible for

interest on the refund amount of Rs. 23,34,328/- or not.

7. On going through the records, I find that the Appellant is engaged
in the manufacture of rolled products of iron and steel ie CTD
Bars/Rounds/Rods etc. falling under Chapter 72 of the First Schedule
to the CETA, 1985. The appellant had availed the benefit of deemed
credit of Rs. 26,97,178/- under the Order No. TS/36/94-TRU dated
01.03.1994 during the period from April-1994 to November-1994.
Consequent to the order dated 27.08.2014 of the Hon’ble High Court of
Gujarat, the appellant requested the refund sanctioning authority to
refund them the pre-deposit amount of Rs. 28,97,178/-. The refund
was sanctioned vide OIO No. R-209/Refund/15-16 dated 28.07.2015
after adjusting the duty confirmed amount under OIO No. 65 to
88/BVR/JC/2005 dated 30.12.2005 and 159 to 169/D/Excise/2011-
12 dated 25.01.2012 and ordered that the remaining amount of Rs.
2,00,000/- had lapsed in light of Circular no. 326/42/97-CX dated
25.07.1997. After filing appeals, the said amount of Rs. 2,00,000/- was
sanctioned on 15.02.2018.

7.1 Thereafter, the appellant filed an appeal before the Hon’ble
CESTAT against OIO No. 159 to 169/D/Excise/2011-12 dated
25.01.2012. The CESTAT vide Order No. A/12184-12196/18 dated
22.10.2018 allowed the appeal by way of remand and directed the
Adjudicating authority to re-quantify the demand in terms of Tribunal’s

Order no. CI/3072-31117/01-WZB dated 09.10.2001.

7.2 Thus, the appellant vide their application dated 02.04.2019
requested the refund sanctioning authority to refund the amount of Rs.
26,97,178/- that was sanctioned vide OIO No. R-209/Refund/15-16
dated 28.07.2015 after appropriating the said amount against the
amount of duty confirmed under OIO no. 65 to 88/BVR/JC/2005 dated
30.12.2005 and OIO No. 159 to 169/D/Excise/201 1-12 dated

(.
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25.01.2012.

7.3 The refund sanctioning authority rejected an amount of Rs.
3,62,850/- (adjusted against OIO no. 65 to 88/BVR/JC/2005 dated
30.12.20035) as the appellant lost the case before the CESTAT and an
appeal has been filed by them is pending decision before the Hon’ble High
Court of Gujarat. The refund sanctioning authority sanctioned the
remaining amount of Rs. 23,34,328/- consequent upon the judgment
of the CESTAT Order dated 22.10.2018 and OIO dated 28.07.2015. The
said refund was sanctioned subject to the condition that the appellant
made payment towards the OIO No. 159 to 169/D/Excise/2011-12
dated 25.01.2012 under the SVLDRS Scheme. As the said amount was
paid by the appellant, SVLDRS-4 was issued in all the cases, therefore
no recovery proceedings were pending against the appellant. Therefore,
the appellant has filed the present appeal for grant of interest on the

said refund amount.

8. I find that the appellant has contended that the amount of Rs.
23,34,328/- which was adjusted against the refunds due to them should

be treated as pre-deposit and interest should be paid on it.

8.1 I find that the refund sanctioning authority vide the impugned order
has sanctioned an amount of Rs. 23,34,328/-. The said refund is the
amount that was adjusted against the demands confirmed under some

other orders and sanctioned vide Order dated 28.07.2015.

8.2 Now, the question before me is whether the aforesaid amount of Rs.
23,34,328/- can be treated as pre-deposit or not. Before I proceed with the
case, I consider it appropriate that the relevant provisions of the law and

the Circulars of the Board on the subject are considered.

Section 35F of the Central Excise Act, 1944 relating to deposit pending
appeal reads as under :

Section 35F. Deposit of certain percentage of duty demanded or
penalty imposed before filling appeal. -

The Tribunal or the Commissioner (Appeals), as the case may be, shall not

(v
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(i) under sub-section (1) of section 35, unless the appellant has deposited
seven and a half per cent of the duty demanded or penalty imposed or both,

in pursuance of a decision or an order passed by an officer of Central Excise

lower in rank than the Commissioner of Central Excise;

(i) against the decision or order referred to in clause (a) of sub-section (1)
of section 35B, unless the appellant has deposited seven and a half per

cent of the duty demanded or penalty imposed or both, in pursuance of the

decision or order appealed against,

(iii) against the decision or order referred to in clause (b) of sub-section (1)
of section 35B, unless the appellant has deposited ten per cent of the duty

demanded or penalty imposed or both, in pursuance of the decision or order

appealed against:

Provided that the amount required to be deposited under this section shall

not exceed rupees ten crores:

Provided further that the provisions of this section shall not apply to the

stay applications and appeals pending before any appellate authority prior
to the commencement of the Finance (No.2) Act, 2014.

Explanation - For the purposes of this section "duty demanded" shall

include, -
(i) amount determined under section 11D;
(ii) amount of erroneous Cenvat credit taken;

(iii) amount payable under rule 6 of the Cenvat Credit Rules, 2001 or the
Cenvat Credit Rules, 2002 or the Cenvat Credit Rules, 2004.

[Emphasis supplied]

Thus, pre-deposit means the deposit of amount of duty and penalty
pending the disposal of an appeal. According to Section 35F of the Central
Excise Act, 1944, any person desirous of appealing against the order, shall
pending the appeal, deposit the duty demanded or penalty levied thereon.
The pre-deposit is of duty and penalty and not of the interest, because
interest has to be paid, for the delayed period. The right to appeal or filing
of appeal itself does not waive the requirement of payment of pre-deposit

and it must be paid unless it is waived or stayed.

Section 35FF w.e.f 06.08.2014 reads as under:

(Y

t
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Section 35FF. Interest on delayed refund of amount deposited under
Section 35F. -

Where an amount deposited by the appellant under section 35F is re(juired
to be refunded consequent upon the order of the appellate authority, there
shall be paid to the appellant interest at such rate, not below five per
cent and not exceeding thirty-six per cent per annum as is for the time being
fixed by the Central Government, by notification in the Official Gazette, on
such amount from the date of payment of the amount till the date of

refund of such amount :

Provided that the amount deposited under section 35F, prior to the
commencement of the Finance (No. 2) Act, 2014, shall continue to be
governed by the provisions of Section 35FF as it stood before the

commencement of the said Act.

(Emphasized in Bold, Italics for clarity)

Para 5.1 of the Board’s Circular No. 984/08/2014-CX.5 dated 16th
September, 2014 reads as under:

Refund of pre-deposit:

5.1 Where the appeal is decided in favour of the party / assessee, he
shall be entitled to refund of the amount deposited along with the interest
at the prescribed rate from the date of making the deposit to the date of
refund in terms of Section 35FF of the Central Excise Act, 1944 or
Section 129EE of the Customs Act, 1962.

8.3 On plain reading of Section 35FF, it is clear that whatever deposit
was made shall be considered as pre-deposit and the refund of the same is
governed by Section 35FF. Therefore, for deposit which is to be refunded
shall be governed by Section 35FF. In view of the above statutory
provisions and Board’s Circular, I hold that the amount recovered by the
refund sanctioning authority by adjustment against the refund has to be
considered as a pre-deposit. In this regard, I rely upon the judgment of the
Hon’ble CESTAT, Ahmedabad in the case of M/s Ispat Traders Vs
Commissioner of Customs, Jamnagar, as reported in 2011 (263) E.L.T.

305 (Tri. - Ahmd.) wherein it has been held that —

“10. When we consider the provisions of Section 129E of the Act it
becomes clear that when an appeal is filed against a decision or an order,
the person who is filing the appeal shall deposit the duty and interest

iPage 8 of 10
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and the penalty levied pending appeal. Depositing the duty, interest and
a penalty is a statutory obligation. Therefore the question of
Commissioner (Appeals) or the Tribunal directing a person to make a pre-
deposit pending appeal does not arise. What the appellate authority does
is to examine whether the appellant is required to deposit full amount of
duty, interest and penalty or not and in case of undue hardship, waive
the requirement of such pre-deposit and where it is considered
appropriate stay the recovery. The circulars issued by the Board also
take the same view since when we go through the circular issued in
2002, the circular does not speak of pre-deposit made as per the
directions of the appellate authority but makes it clear that the issue is
relating to pre-deposit made during the pendency of appeal. Therefore
the observations of the Commissioner (Appeals) in his order in
para 5.2(ii) that the amount recovered by the proper officer by
adjustment cannot be considered as a pre-deposit but to be
considered as a differential duty is not supported either by law or
by the circulars issued by the Board. Therefore the amount
recovered from the appellants by adjustment against the refunds
has to be considered as pre-deposit made during the pendency of
appeal.”

The Hon’ble Gujarat High Court on 13.9.2012 dismissed the Tax
Appeal No. 630 of 2011 filed by the Deptt. and upheld the above decision
of Hon’ble Tribunal (Commissioner Vs. Ispat Traders) as reported in 2013

(298) E.L.T. A111 (Guj.) as under-

“The Appellate Tribunal in its impugned order had held
that amount recovered from the appellants by adjustment
against the refunds has to be considered as pre-deposit made

during the pendency of appeal.”

9. Once it is held the amount adjusted from the refund claim is pre-
deposit, in view of the above statutory provisions, interest on the said
amount is required to be paid by the refund sanctioning authority.
However, 1 find that the interest issue is not disputed by the refund
sanctioning authority inasmuch as the refund sanctioning authority has

not discussed about it in the impugned order.

10. In view of the above, I order the refund sanctioning authority to pay
interest on the amount of refund sanctioned with effect from date the
amount is recovered from the appellant by adjustment against the refunds
till the actual grant of refund. As such, I uphold the impugned order to the

extent of sanctioning the refund claim and remand the same to the

)"
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original authority for deciding the issue of interest and the quantum of -~ = -
interest, in the light of decisions referred supra. The appeal is allowed by

way of remand.

10.1 dicrddl GRT &S B T3 (Ul Bl HueRT IWied dlid § fhar Siar g |
10.1 The appeal filed by the Appellant is disposed off as above.
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EEGIRE Commissioner(Appeals)
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To,

M/s Sachdeva Steel Products,
508/1, GIDC-II, Sihor, Dist.-Bhavnagar.
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