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T - 1- 9T, i'flcH), l3ietT) 1T '.iiRi/ 

Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot 

3{1T 3T'tfi/ TTfT 3tP5f/ 39lt'/ 'HiIThN 3llt, F'T rll 5/  11It /1-cj, i1 Il1lct, 

i'itk / alIH'-0l  /TTtfttlTrn i'i FIi iifl ii 3isrIra1rer: / 

Arising Out of above mentioned 010 issued by Additional/joini/Deputy/Assistant Conimissioner, Central Excise/ST / fiST, 

Rajkot / Jamnagar / Gandhidham 

1l1&'AI i) T aTer T / Name&Address of theAppellant&Respondent - 

M/s Sachdeva Steel Products, 508/1, GIDC-II, Sihor, Dist.-Bhavnagar 

tflfi 'ijo 9Tf /Tf ir t3TiIq  T rj 1/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

4) 411  PP'4)ir '4I'i fl5 -t1 34 34T34TfIIT',4P 3Pft9TIfta ar'U'i 9r931thftiTh1944  4)4TeT35BF34'idri 
rfi 3tfftTir, l994tI r863t911rf 1lF+a itp4)fl34A 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
8b of the Finance Act, 1994 an appeal lies to:- 

fTsti irt'i k a l.yr rr-4) 411 rfterr s, iftir a-'iii a34 Tr eiia  ai'fl41e u34TftirTUr 4) f9P34 4), 34I 1i34 f  2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

i' 1ie jP"i l(aJ 34,)flT JIT 3Pfi t io-iiei pp rnft irThr 4)i a[cir344)ir '1t irir ITh  ai'f)410 34TaTffemir 
(Th)Tt'TffiTt1-l41 4)li,,ttir9, -1i14-04) iripT3p1T34 ii- 7. 5tt34T4)'9TfiT 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- l(aj 
above 

arThifip riirfnnr eri 3t4)7r  eTir ii fl' ar'loi 9p (3 lfleHl'14), 2001, 341 f1tiTe1 5 34 3t114)t 1ñ1°r fl' 
ark srrir EA-3 rTr 'AIThi) k arfli .iiii 34TfliTr I - 1T91 Mf ep 4) r,ii 4) 
-HlI41l '0-Il Hi'lI, 5 -it'a rr s 5 ii'a '" 'IT 50 -ii'a I1T 34 3D34T 50 -ii'a T'T I 34Th'It 4)  a41I: 1,000/- 
5,000/- 3titir1 10,000/- art e1tri l41l 9,(4 4)NFI 1'34',-I 3414I )r1fttr sir ir/nar starFt°r ai'f141q 1flarir 
stoat tlect k9Ter 4) ei4fi 8arT 4e 'TTT .iill 'aiRi 34 aI'f TVT 1k'ir .'ii'ii 34TIT I  TiF[ si'a sir 
ipT9T9 li 4)Tir JT k 4) -it gT4arFlar iPThfht F F4) 1iai -I34 I 'Tir 3trTIr (i af1' 3134-34-a-q-arkl 
iT2T 500/- 4I. T ttr1 34411 t''lI piti 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 
6 of Lentral Excise [Appeal) Rules, 2001 and shall be accompanied qgainst one which at least should be 
accompanied by a fee of Rs. 1000/- Rs.50tJ0/-, Rs.10,000/- where amount of 
dutydemand/interest/oenalty/refund is upto Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector baril< of the 
place where the bench of any nominated public sector bank qf the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

s'fl ifs O4T'ITifPFTUL,T TiTtI 314)T, fl -I 31115,19944) OTTr  86(1)3 iti'l'i '1-II1  fl'4Hll4), 1994  T flrs 9(l)ir itt 
aTarfie iaT 3trfi4)t414) 8T, 1A417m(3 

iTs;9-fk I41Il'Ild ti'4l 31riiT) 3frs i'-il S 3411111 S1T1TT k 11T5, 'tel '-oiti 4) 'ITIT 4) Stir 3t0 ''Il'iI Tfl .'1411'1I.  rrr 5 
eta 'IT 34141 511,5 "10-a 'TTT '41 50 .. fl 43  .'4II 155 343134J 50 el'.a 'l' 31if131 4) iFilPI: 1,000/- -oi, 5,900/- •i4 
10,000/- 1s1t fltrlfts '1411 9J"t 414111 s311  tk1fli,  9[55 TI T9TIT, '4151 3vft1Th1 11T34Tif1S155 4t 911'ai s  
'Rio  591S31l aft ei4fl.ia 831T4S134T41 'iifl laiRci irflirr  ,rrfrr I 511955 ttTI1 
'4131 k -'l'il 34T2TT 55T T3rif111 4 111) 19TeT1r'r4) Jll ai ifStl I 55'TIT -'IFS ( ..w") Tfl1 ll'I"t 55 T IrpI 500/ 1TT TI 

34411 't"iI i'ii / 

The appeal under subsection LiLof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
filed in quadruplicate in Form S. 1.5 as prescribed under Rule 9(1) of the Service Thx Rules, 1994, and Shall 
be accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accompanied by a fees 01 Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 
of Rs. b Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & 
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favo9r of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 
of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



rH  ifPi, l994t uii 86 1TT.iTTNT  (2) 1T  (2A) T t.-oi t IfI t'fti, fi'4i, 1994 " )* 9(2) 0 

9(2A) eeI 9'i4 S.T.-7 w t itf 4itT rr  Z1T tI Th-IO srI Tr9 (P), DZt i'i m 
1iri- (- AH1f1Id I4I iie') 41T lI9'-t TTT il'f- II5'-t rnT '4I -t., 1hT ''I 
iTI, r fi'-fi'-r iIIIfJt,uI r sn-i trr tiPi e'-iu t.-Fi 1141 / 
'l'he apical under sub section (2) and )2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescriied under Rule 9 (2) &9)2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) arid copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

4tT -e, s  n  si'fhTh 9Tf.'Jt 'i{"i ftf iii ici 1944 ttrTr 
35iT' )ri4i, T t fiT 1994 4t 9Ti1 83 T  ei  r sfi -tiq , ti1i st1iflq 9rffrur 

IHI '4tr i1t./lII RTT 10 'APIUT (10%), rr FII19, T PhT, a*i Pt9T 1II1  A, T 
FvlH ftci T, 1I MI' MII III rfxri 
- 't.'- "I'4 'li'i "[017 1T iIIM.' 11 tIV1 "'401 flu ilTY i1)M." (11'1 "iT(t17 A 

)i) 
(ii) 1 oh "ri mi-i 
(iii) i'tii. iii fi'itm-fi 1 )t1Tt 61 ii4i '-4.'t 

rftflRrT1Jol (17" 2) fftft.rn2014 'h1"I'4 ThJ TfMoitfl17 
'I'I'4 1T17 si'fii 11 'il',l 'i,l IT'TI/ 

For an appeal to be filed before the CESTAT, under Section 35F' of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the 'l'ribunal on payment of l0'/ of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

lRil H."i'i 
Revision application to Government  Qf India: 

rr I1'17'1 I 1'Ji'4I(1I I1I 'fll'lI T,17tZt 'u' ptc srhrhrzpT,1994 4A 9T'1 35EE W.ii4'4t, t 
IN -I '1' -4.i', ItP'r Mi'4'N-f i',I'-t IMI"1'i, 'IM'-I ftITiT, a"hft Wfr17, ifh4'17 'i('i 'HI-I, '-l9' '414, 9 fkosh-ll000l, 171 ft11T 
'1011 ri / 
A revision application lies to the Under Secretary, to the Government of India, levision Application Unit, 
Ministry of finance, Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 19-14 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

'ti-i kffr i HIN , tr.i -1s.'-it-i h47'tt HI--f ¶lftoh -kI''IT"T't 'H'lN 'JTI 'lI''IH'i 1 ''I'I llft4t t01 't.i''ril 
ft inc isi' '1 rr.I '4l 4-i 7 'I'i-i, itt fti'fr sisi ijit tt17T 'HI'"I17 wrtt101'--t'e it 'Thii, (A4t si"ri--i irrft#'r 

17 Hlf 57 tIll 17 HIH'4 171/ 
In cake of any IJss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) 4l-'1sTy(hi)17HIH'-l17 
171 'HI 1 57 i II' I  171 T57 511 ffIZ1T51 4j 'It A I / 
In case of rebate of duty of excise on goods exported to any country or territory outside lndia of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) fl'1 "4I "It-I- si 'pI-ii.'r (l" (t-ii 1T 57 lION, 'ilk-I '11W  'Hi'i 511 17T1T1 7.1TIT ftztT 'Ill Al / 
In case of"goods exported outsidelndia export to Nepal or Bhutan, without payment of duty, 

(iv) f9f,257 tv 57 u-"--f f°r 17 pf9T17T Oil 171 --4It - -h nc Mf"J'hlitil 017 _i. ailtil'II 17 -1- 1 HI i t if[T rT17 11-'T 
itt MTZf97 (M'J1i)57TTlf-1.-i srOil'iui.t (17-2)1998 if OTTI 109'TTIT'Tf4'4-t 41'117T1)TY anll 'iMIHIOf[q 11715717 ph-i 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act,3998. 

(v) ''i_i II-I'NI A trfttl9'l'l 41iII EA-8 '1, 171 1 Toht17 i-u-i-i j-_i (5'It_i)OiHIo-fl,001, 7 hPtiT 9 itijmsr f4140a *, wit 
IJI5I'IT3TI41MI41_iIPI'I Il_i Ill 
lh 57It57 '4i'i i)k-' I{4eH, 19444?t SITTI 5-EE 57 g fAI)hI{ 'Jjlt l miIH4i 17 17Tt17 177 cii' 957 TR-6 411 ItfIl 4-ni ilf 'u-h 
-iiO''i / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the d9te on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 19'f4, under Mator Head of Account. 

(vi) .iJ)tliTF ill-i-i-i 7 fli1 Oi_iF'ifi-i fci)iij-s -ii'.t4'f 411' _ii'Ii _iiOi' I - 
'III H--Il '-OH 1T57iIi '4q itt 1H 571151571 '-uit 200/- 571 ipiii'i 1A7zrr cit" ii1 ciO _i'iu T1i rrs7 -II'i "41 17 .O1I-iI TI -i1 ""l'i 
l000-/ sT jI'II-f fATZTT Ii"l 
The revision app1icatior shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and i-Is. 1000/- where the amount involved is more than Rupees One Lac, 

(D( r siTJrr17r-iHIIJIOSTP i-i' lit itioititl4i,  ON-s 1714579157 71'T4'951T17ftit1MI'iI tfttp WTt57'1T 
- 'fIt F_il 'ifl si4 I_i-I it Oi" 57lllI-gOI s'1( -flu 917Tf ru iT11 lu-I ST -Th '4's-I' 171 017 3tiI1 Oi'4I Mliii I / 
case,if the order covers variounumbers of order- in Original fee for each 0.1.0. shoufd be paid in the aforesaid 
mariner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case nay be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee ol Rs. 100/- for 
each, 

(E( uitr"rrthit '-'.tiiq js'it srf17jOisit, 1975,17 1574A.l 57 M')lI  j_i jfl'JI 1T17 TY4Il ITS"F 'fIt 'ihi rr f11OrfftIT 6.50 "'41 571-Hill-il 
i1---.t, j*f117 -ii Il-il 'iiOi''i / - - - 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sc"hedule-I in terms of the Court Fee Act"l975, as amended. 

(F) 1iHi i'[017, t-1i i--Il-i "1-t. rrs 4qi-t.' 111-1)1 '-'ii'-u{hs-''it (s.ii fkhl) P1111-h, 1982 17 itfll-ti 017 51'iT 'iiPUit HiH_i1 411 
'iOH(II-01IIjPitT41if[" - Il'i Mi41-ffd'.i1Mi-lIAI/ 
Attention is also invited to the rules covermng these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

 spftr41ir 9Thrs7rt1' 1771 'fi_i liOi_i -i-oh 'i40tit aiio,, fts)Tr IT 'ih'i-IH '-41101T9T 17 hi", 3141'9T41t ftIT'ThT ii'iIi- 
www.cbec.gov.mn  517 'is-cl I J 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may rerer to the Departmental website www.cbec.gov.in  

(C) 

(i) 



• Appea No: V2/3/BVR/2020 

:: ORDER-IN-APPEAL::  

M/s Sachdeva Steel Products, 508/1, GIDC-II, Sihor, Dist.-

Bhavnagar (hereinafter referred to as "the Appellant") filed Appeal No. 

V2/ 3/ BVR/ 2020 against Order-in-Original No. R- 14/2019-20 dated 

23.12.2019 (hereinafter referred to as 'impugned order') passed by the 

Asst. Commissioner, Central GST & Central Excise, Division, Bhavnagar-I 

(hereinafter referred to as 'refund sanctioning authority'). 

2. The brief facts of the case are that the appellant had earlier filed 

a refund claim amounting to Rs. 28,97,178/- vide letter dated 

29.11.2014 in pursuance of Hon'ble High Court of Gujarat, 

Ahmedabad's Oral judgment dated 27.08.2014 in Tax Appeal No. 56 to 

74 of 2005, wherein the appeal filed by the appellant was allowed. 

Therefore, the appellant requested the refund sanctioning authority to 

refund them the pre-deposit amount of Rs. 28,97,178/-. The refund 

sanctioning authority sanctioned the refund vide 010 No. R-

209/Refund! 15-16 dated 28.07.2015 after appropriating the duty 

confirmed amount under 010 No. 65 to 88/BVR/JC/2005 dated 

30.12.2005 and 159 to 169/D/Excise/2011-12 dated 25.01.2012 and 

ordered that the remaining amount of Rs. 2,00,000/- had lapsed in 

light of Circular no. 326/42/97-CX dated 25.07.1997. After filing 

appeals, the said amount of Rs. 2,00,000/- was also sanctioned on 

15.02 .20 18. 

2.1 The appellant vide refund application dated 02.04.20 19 requested 

the refund sanctioning authority to refund the amount of Rs. 

26,97,178/- which was appropriated against refund sanction order 

dated 28.07.2015. The refund sanctioning authority sanctioned an 

amount of Rs. 23,34,328/- vide the impugned order and rejected an 

amount of Rs. 3,62,850/-. The refund sanctioning authority did not 

sanction interest on the aforesaid amount. 

3. Aggrieved, the Appellant has preferred appeal, inter-alia, on the 

following grounds: - 

(i) That the refund sanctioning authority has ignored the provision of 

Section 35FF of the Central Excise Act, 1944 (hereinafter referred to as 

Pa1ge 3 of 10 



Appea' No: V2/3/BVR/2020 

'the Act') as well as the instructions at para 5.1 of the Board vide 

Circular no. 984/08/2014-CX dated 16.09.20 14. 

(ii) That the refund sanctioning authority has not denied the payment 

of interest on the refund amount as no such finding has been recorded 

in the impugned order; that the same might have remained while 

sanctioning the refund claim. 

3.2 The appellant filed a miscellaneous application for condonation of 

delay and submitted that they could not file the appeal within 60 days due 

to the nationwide lockdown to prevent the pandemic Covid-19 from 

25.03.2020 to 31.05.2020; that they received the impugned 010 on 

17.03.2020 and filed the present appeal 25 days late i.e on 10.06.2020 

and hence prayed to condone delay of 25 days. 

4. Shri Sarju Mehta, C.A appeared on behalf of the appellant in 

hearing conducted on 01.07.2020 in virtual mode through video 

conferencing with prior consent of the appellant. He reiterated the 

submissions of appeal memo and also produced additional submissions 

dated 0 1.07.2020 through email for consideration. 

5. I find that the appellant has filed an application for condonation of 

delay of 25 days in filing the appeal for the reason that their offices were 

closed due to the nationwide lockdown to prevent the pandemic Covid- 19 

from 25.03.2020 to 3 1.05.2020. 

5.1 I note that the Ministry of Law and Justice (Legislative Department), 

New Delhi vide Ordinance no. 2 of 2020 dated 3 1.03.2020 in view of the 

outbreak of COVID-19 announced various relief measures by extending 

the deadlines for complying with certain obligations under Customs, 

Central Excise and Service Tax legislation that would otherwise fall 

between '2Oth  March, 2020 to 29th June, 2020' to 3Qth  June, 2020. The 

obligations include filing of appeals. 

5.2 In the instant case, I find that the appeal has been filed by the 

appellant on 10.06.2020. The Government of India vide the above referred 

Ordinance dated 31.03.2020 has extended the timelines for filing of 

appeals upto 30.06.2020. Thus, I find that the appellant has filed the 



Appeal No: V2/3/BVR/2020 

appeals within the timelines extended. Therefore, I condone the delay in 

filing the appeal and proceed to decide the appeal on merits. 

6. I have carefully gone through the facts of the case, the impugned 

order, and written submissions made by the Appellant. The issue to be 

decided in the present appeal is whether the appellant is eligible for 

interest on the refund amount of Rs. 23,34,328/- or not. 

7. On going through the records, I find that the Appellant is engaged 

in the manufacture of rolled products of iron and steel i.e CTD 

Bars/Rounds/Rods etc. falling under Chapter 72 of the First Schedule 

to the CETA, 1985. The appellant had availed the benefit of deemed 

credit of Rs. 26,97,178/- under the Order No. TS/36/94-TRU dated 

01.03.1994 during the period from April-1994 to November-1994. 

Consequent to the order dated 27.08.20 14 of the Hon'ble High Court of 

Gujarat, the appellant requested the refund sanctioning authority to 

refund them the pre-deposit amount of Rs. 28,97,178/-. The refund 

was sanctioned vide 010 No. R-209/Refund/15-16 dated 28.07.2015 

after adjusting the duty confirmed amount under 010 No. 65 to 

88/BVR/JC/2005 dated 30.12.2005 and 159 to 169/D/Excise/2011-

12 dated 25.01.2012 and ordered that the remaining amount of Rs. 

2,00,000/- had lapsed in light of Circular no. 326/42/97-CX dated 

25.07.1997. After filing appeals, the said amount of Rs. 2,00,000/- was 

sanctioned on 15.02.20 18. 

7. 1 Thereafter, the appellant filed an appeal before the Hon'ble 

CESTAT against 010 No. 159 to 169/D/Excise/2011-12 dated 

25.01.2012. The CESTAT vide Order No. A/12184-12196/18 dated 

22.10.2018 allowed the appeal by way of remand and directed the 

Adjudicating authority to re-quantify the demand in terms of Tribunal's 

Order no. Cl/3072-31117/01-WZB dated 09.10.2001. 

7.2 Thus, the appellant vide their application dated 02.04.20 19 

requested the refund sanctioning authority to refund the amount of Rs. 

26,97,178/- that was sanctioned vide 010 No. R-209/Refund/15-16 

dated 28.07.2015 after appropriating the said amount against the 

amount of duty confirmed under 010 no. 65 to 88/BVR/JC/2005 dated 

30.12.2005 and 010 No. 159 to 169/D/Excise/2011-12 dated 

Page 5 of 10 



Appeal No: V2J3IBVR/2020 

25.01.20 12. 

7.3 The refund sanctioning authority rejected an amount of Rs. 

3,62,850/- (adjusted against 010 no. 65 to 88/BVR/JC/2005 dated 

30.12.2005) as the appellant lost the case before the CESTAT and an 

appeal has been filed by them is pending decision before the Hon'ble High 

Court of Gujarat. The refund sanctioning authority sanctioned the 

remaining amount of Rs. 23,34,328/- consequent upon the judgment 

of the CESTAT Order dated 22.10.20 18 and 010 dated 28.07.20 15. The 

said refund was sanctioned subject to the condition that the appellant 

made payment towards the 010 No. 159 to 169/D/Excise/2011-12 

dated 25.01.2012 under the SVLDRS Scheme. As the said amount was 

paid by the appellant, SVLDRS-4 was issued in all the cases, therefore 

no recovery proceedings were pending against the appellant. Therefore, 

the appellant has filed the present appeal for grant of interest on the 

said refund amount. 

8. I find that the appellant has contended that the amount of Rs. 

23,34,328/- which was adjusted against the refunds due to them should 

be treated as pre-deposit and interest should be paid on it. 

8.1 I find that the refund sanctioning authority vide the impugned order 

has sanctioned an amount of Rs. 23,34,328/-. The said refund is the 

amount that was adjusted against the demands confirmed under some 

other orders and sanctioned vide Order dated 28.07.20 15. 

8.2 Now, the question before me is whether the aforesaid amount of Rs. 

23,34,328/- can be treated as pre-deposit or not. Before I proceed with the 

case, I consider it appropriate that the relevant provisions of the law and 

the Circulars of the Board on the subject are considered. 

Section 35F of the Central Excise Act, 1944 relating to deposit pending 

appeal reads as under 

Section 35F. Deposit of certain percentage of duty demanded or 

penalty imposed before filling appeal. 

The Tribunal or the Commissioner (Appeals), as the case may be, shall not 

entertain any appeal, - 

Page 6 of 10 



Appeal No: V2/3/BVR/2020 

(i) under sub-section (1) of section 35, unless the appellant has deposited 

seven and a half per cent of the duty demanded or penalty imposed or both, 

in pursuance of a decision or an order passed by an officer of Central Excise 

lower in rank than the Commissioner of Central Excise; 

(ii) against the decision or order referred to in clause (a) of sub-section (1) 

of section 35B, unless the appellant has deposited seven and a half per 

cent of the duty demanded or penalty imposed or both, in pursuance of the 

decision or order appealed against; 

(iii) against the decision or order referred to in clause (b) of sub-section (1) 

of section 35B, unless the appellant has deposited ten per cent of the duty 

demanded or penalty imposed or both, in pursuance of the decision or order 

appealed against: 

Provided that the amount required to be deposited under this section shall 

not exceed rupees ten crores: 

Provided further that the provisions of this section shall not apply to the 

stay applications and appeals pending before any appellate authority prior 

to the commencement of the Finance (No.2) Act, 2014. 

Explanation - For the purposes of this section "duty demanded" shall 

include, - 

(i) amount determined under section 1 1D; 

(ii) amount of erroneous Cenvat credit taken; 

(iii) amount payable under rule 6 of the Cenvat Credit Rules, 2001 or the 

Cenvat Credit Rules, 2002 or the Cenvat Credit Rules, 2004. 

[Emphasis supplied] 

Thus, pre-deposit means the deposit of amount of duty and penalty 

pending the disposal of an appeal. According to Section 35F of the Central 

Excise Act, 1944, any person desirous of appealing against the order, shall 

pending the appeal, deposit the duty demanded or penalty levied thereon. 

The pre-deposit is of duty and penalty and not of the interest, because 

interest has to be paid, for the delayed period. The right to appeal or filing 

of appeal itself does not waive the requirement of payment of pre-deposit 

and it must be paid unless it is waived or stayed. 

Section 35FF w.e.f 06.08.20 14 reads as under: 
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Section 35FF. Interest on delayed refund of amount deposited under 

Section 3SF. - 

Where an amount deposited by the appellant under section 35F is required 

to be refunded consequent upon the order of the appellate authority, there 

shall be paid to the appellant interest at such rate, not below five per 

cent and not exceeding thirty-six per cent per annum as is for the time being 

fixed by the Central Government, by notification in the Official Go7ette, on 

such amount from the date of payment of the amount till the date of 

refund of such amount: 

Provided that the amount deposited under section 35F, prior to the 

commencement of the Finance (No. 2) Act, 2014, shall continue to be 

governed by the provisions of Section 35FF as it stood before the 

commencement of the said Act. 

(Emphasized in Bold, Italics for clarity) 

Para 5.1 of the Board's Circular No. 984/08/2014-CX.5 dated 16th 

September, 2014 reads as under: 

Refund of pre-deposit: 

5.1 Where the appeal is decided in favour of the party / assessee, he 

shall be entitled to refund of the amount deposited along with the interest 

at the prescribed rate from the date of making the deposit to the date of 

refund in terins of Section 35FF of the Central Excise Act, 1944 or 

Section 129EE of the Customs Act, 1962. 

8.3 On plain reading of Section 35FF, it is clear that whatever deposit 

was made shall be considered as pre-deposit and the refund of the same is 

governed by Section 35FF. Therefore, for deposit which is to be refunded 

shall be governed by Section 35FF. In view of the above statutory 

provisions and Board's Circular, I hold that the amount recovered by the 

refund sanctioning authority by adjustment against the refund has to be 

considered as a pre-deposit. In this regard, I rely upon the judgment of the 

Hon'ble CESTAT, Ahmedabad in the case of M/s Ispat Traders Vs 

Commissioner of Customs, Jamnagar, as reported in 2011 (263) E.L.T. 

305 (Tn. - Ahmd.) wherein it has been held that - 

"10. When we consider the provisions of Section 129E of the Act it 
becomes clear that when an appeal is filed against a decision or an order, 

the person who is filing the appeal shall deposit the duty and interest 
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and the penalty levied pending appeal. Depositing the duty, interest and 

a penalty is a statutory obligation. Therefore the question of 

Commissioner (Appeals) or the Tribunal directing a person to make a pre-

deposit pending appeal does not arise. What the appellate authority does 

is to examine whether the appellant is required to deposit full amount of 

duty, interest and penalty or not and in case of undue hardship, waive 

the requirement of such pre-deposit and where it is considered 

appropriate stay the recovery. The circulars issued by the Board also 

take the same view since when we go through the circular issued in 

2002, the circular does not speak of pre-deposit made as per the 

directions of the appellate authority but makes it clear that the issue is 

relating to pre-deposit made during the pendency of appeal. Therefore 
the observations of the Commissioner (Appeals) in his order in 

para 5.2(u) that the amount recovered by the proper officer by 

adjustment cannot be considered as a pre-deposit but to be 

considered as a differential duty is not supported either by law or 
by the circulars issued by the Board. Therefore the amount 

recovered from the appellants by adjustment against the refunds 

has to be considered as p re-deposit made during the pendency of 
appeal." 

The Hon'ble Gujarat High Court on 13.9.20 12 dismissed the Tax 

Appeal No. 630 of 2011 filed by the Deptt. and upheld the above decision 

of Hon'ble Tribunal (Commissioner Vs. Ispat Traders) as reported in 2013 

(298) E.L.T. Al 11 (Guj.) as under- 

"The Appellate Tribunal in its impugned order had held 

that amount recovered from the appellants by adjustment 

against the refunds has to be considered as p re-deposit made 

during the pendency of appeal." 

9. Once it is held the amount adjusted from the refund claim is pre-

deposit, in view of the above statutory provisions, interest on the said 

amount is required to be paid by the refund sanctioning authority. 

However, I find that the interest issue is not disputed by the refund 

sanctioning authority inasmuch as the refund sanctioning authority has 

not discussed about it in the impugned order. 

10. In view of the above, I order the refund sanctioning authority to pay 

interest on the amount of refund sanctioned with effect from date the 

amount is recovered from the appellant by adjustment against the refunds 

till the actual grant of refund. As such, I uphold the impugned order to the 

extent of sanctioning the refund claim and remand the same to the 
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original authority for deciding the issue of interest and the quantum of 

interest, in the light of decisions referred supra. The appeal is allowed by 

way of remand. 

10.1 1ic1cihm  34 cl P1LcLkI 11lcd d'l 

10.1 The appeal filed by the Appellant is disposed off as above. 

 

By R.P.A.D.  

Commissioner(Appeals) 

To, 
M/s Sachdeva Steel Products, 
508/1, GIDC-II, Sihor, Dist.-Bhavnagar. 
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