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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot- 

w .oipiepri  ipipr/ jweq-ct/ wfltu'4 3TlsT'lf, lsT j,-wc, 1rpr/ ai'i,, i,,1'*c / ,,eJ-frdt / sflt>ISIPTI ctRI 3'Rftt8Pr  

iS
[ftPT: I 

Arising out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar / Gandhidham 

T 31'.l'1ci'i & Iii) T "-IP-f 1 t19T /Name&Address of the Appellants & Respondent :- 

1. MIs Jay Ganesh Steel Rollin Mill, Plot No. 81-82, GIDC,,Vartej, Bhavnagar 

2. Shri Rashikbhai Bhimjibhai Dalsaniya partner of MIs Jay ganesh steel rolling Mill 

3. Shri. Bharat M. Seth, Plot No. 619, B-2, Geethia Chowk, Jam Derasar Road, Bhavnagar 

1T 3TTsr(3Dflpr)   4  EZT>/'f fiflIci pftli 'i'4d 'iSi I i 117TST 31'l'rfr c1ii  wt l'ld1 Il 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

1lei rpm i,-'irt tpm ew 1ww n11r ,-iiiiat(1q,oi i ',ill 3IE0, OIsT ,-4jc sk'e' 3l8Rrvr 1944 a/fr ow 35B 
3ls1le f3,-i 3TuI1Im, 1994 tim863 ddtTpmp/f 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1g94 an appeal lies to:- 

(i) ui/f4,.ful iiaiw't tma1wr 1i51t iiiii,1 il/ct trew, op/far cI't sr/Ri iw iloiei 3itllpttsr .-iaiiaiFwiot a/fr f81 '1a, 
2, 3w. Ar. wsr, w P11, cA /i ai.A wi1v 1 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RN. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) at'l'i-'t i/flie 1(a) 'idiV app 3fiffp/f Ar 3rin slw sraft 3ra1t1it +1/wi treer, Artar a,-wc. sr ipa iloiw.r riM1ar ,-aitrti1c&si 
(ll-.c) t rftxt3T 81nP 4/Ir, , ,ll1e prir, aet/f T 3TPiTE/f Ji,iei,- 3,00fE at'lt al/f tti11 51TfV 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(fi) 3ltflptzr 11181/Rtrf Ar 513w 31ift1W ',l.i-,l't 'ei  Ar Aretii 3c41C, 5r (3/fPr) ¶1iicirtA, 2001, Ar 11ce 6 Ar 3T/'Mpr ¶s*Ipr (v 
EA-3 e/f ,r ¶,ai ,,ii'tt xntv I 'ta ewr ew pm Ar ppsp,  Sr/Ri t eTc uj,,j 

et'eci anti naAvtr, rrpp 5 'tis arr awil i, 5 eis iei.' an 50 'tic iiv pm 315/er 50 'tic iii p/'311tw p/f annr: 1,000/- 
+'+4, 5,000/- ii 3r5rar1 100001- ian) err 1/ftt'thpr 'twi tt,c e/ 'i/f) ii'ti't  wll lfaftftpr srpm err asaralar, .ia/f)rt 31/1/pr 

anpoli'ltreprarr r sinai Ar cficw ilt-ii Ar sni I+ 1/ il/fi't't, 1 Ar 'i ,Otii 3litf l'ci 4'fr C,ØRI >,cl ii't1 iiifv I 
el)'t ie err nwlprlat, Aer a/ff 3 leant * I'tr sTTIv ii caIi't 31rfrrtlal .-itei/f)e,oi a/fr SIte! I Tn/a/ar 3lTtr (F 3iTAi) Ar 

1lu 3UAaTt1pr  Ar nilr 500/- ante err ¶8tt1tftpr snanc ,iwt w'tc 'litr 1/ 

The appeal to the Appellate Tribunal shall be filed in quactruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal> Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 

1000/- Rs.5000/-, Rs.10000I- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Ps. 500/-. 

3141/lIar -cieilf/errur Ar erarai 31$r/r, Iki 3)1/faTal, 1994 r tiRl 86(1) Ar 3/pralir )oiw  ¶1ciiitil1, 1994, Ar ciitjr 9(1) Ar  

rrw S.T.-5 )1 an r11/aft a/fr si stArs/f ie) snar I)le 3rtsr Ar ¶1/pr 3pl/j i/ft ala/f , 3514 iT1 snap * can't 

Ar pm 'i/fl fl'tlFlcI lill ilT1V) 3/ti 'til Ar war  Ar war tier ill/f Ar 4/Tap, ii il'aie' *r anal ,am,1 r awr 3/ti antici sr/TI 

atst'rsrr, 4/we 5 'tie air eil pm, 5 'tie i'ar sIr 50 'tie icr pier 3r5rrrr 50 'tie ir'.' Ar 3/11/an i/f erarlr: 1,000/- ie, 5,000/- 

ian) 3T5iT 10,000/- ian) i //ft/f/fir ,ier sreer ft trIll can't n//fl /8p/fftpr stc,  ant aptinar, iief)l't 3/414/1/ar aanpiiftreraiar r siren Ar 

.tlflui.in/, I2W-ct  Ar 'tic Ar /fF+1l nIt t'1D't'i' 1t Ar Aer ,lOt(E iiti/f ).eIl'c/ 'l' 8i' C,OiI Iiti "tiii aTI/fap I 51511/Ti 6/tIe  Ri 

&w l 341 srrnr at pI'tr stiflrap ci rI/t't 3rtltil'rrT ,ciel>ecut a/fl mci Ien I anralar 3e/fsr (s/f 31th) Ar 11r 311/f6ar-we sitar 

500/- i'iv err /6itftl'tpr ser sTall '*.T'ti lci I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadrupticate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees Rs. 

1000/- where the amount of service tax & interest demanded & penalty levied of Ps. 5 Lakhs or less. Rs.5000/- where the 
amount of service tax & interest demanded & penally levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 

Rs.10,000/- where the amount of service tax & interest • - ,-. & penalty levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assista - bench of nominated Public Sector Bank of the place 

where the bench of Tribunal is situated. I Applicatipfia..... . • lay shall be accompanied by a fee of Rs.500/-. 

(A)  

(B)  



(C) 

(i) 

(v)  

(vi)  

(D) 

(i) 1ccI 3TthnTr, 1994 1 isrrr 86 r q-tggr (2) E (2A) v 3trn1sr sr *r i4 3TtM, )oi  le1siv11, 1994, 4r flie 9(2) 0 

9(2A) n d1 11Iñftyr nrqT S.T.-7 * nm 1Tm1 n  msr 3tTziwyr,  55Inr nc1iC, tr?v 3fmnT 3lTnmyr (3ithsr), *e'Pr n-iin trfm 

cali mftr 3i1nr r rtczi( eii (ni1 vl  vailTild y)11 etTfv) 3itr 31 er ceiI virrIe 31T5r 3TSTET n41'ethl, 

3c4i tk-'+,I lOi4l, 3T4lff151  r 3TJ6vr e'  flE 11r Oic  31ir *r 'A1  m ii'-r Cd '4f fllft I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) )1e mc, 4RI 1c41c ntm n eiw  3TflfTsr i1Iryoi  (Tsr) 4v n1 3vthfft iuic rillT 3c'ii ti4' 3llffRml 1944 F 

CR1 35t1t1i 41 3j)3T, lfr ¶ -C  M1f - n1, 1994 lfi Dill 83 41 31R1'ill IT ft *f , lT 3tltnr 41 vI  3fthl'tsr 

* 31the1 n-nc, nmr/loi sr iir 41 10 f(kirr (10%), nr  nsr nri'tnu faeii?,d , siT nfl*vrr, 1e nmiisrr 

(eI1?,d , sri Sislyfril ¶I 1iv, srii lr DIII 41 3Ti*i ,lei (41 ,,ii nis(1 sr Trfi sill  iL' * 3Tlfsr vi 

n-yvi, nrisri o* 4e1'M 41 3111*11 "5i1T fbe vr Ilvsr * ¶l-,j nnl*vr 

(i)  

(ii) *vt*t isr *1 *1 iii 

(iii) *si*   iio1 41 1i 6 41 3111*11 sr  

 (*. 2)3T1fmm2O14413Tr1**q*f Msrvi11sri4 f411mthvi 
TTJ1f 3113ff llvi3ltffff 41 rId i1 fldll/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Iribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty atone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded' shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

snllr eq.i 41 qfanur  341611: 

Revision application to Government of India: 

r 34111 41 tivrffewl iIIsri -1C1d 1111141 , 4i3f1sr vc'Ic ticsr 31l1sTzr, 1994 41 CR1 35EE 41 nisist &risr 41 3111*11 31111 
1114ll, 911111 +i4,i(, t131*1ITUr 3141631 si4, facd anrie, -o ¶41rvr, 41sf1 w, nffnvr f'w Isec i#, vm 14141r-ii000i, si/I 
14mm viir sirlvi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B bid: 

 41  41 CI,Hc *, "Ifi d4t1Ii Jiiri 41 )8+(1 sriwv) * CR11 41 4iiiai *3 rlii.i ri ¶4'i* 31511 eail sir 
 1511 35111 qi1l 313111 riiiii *3 3ft, sir Gft si visiur *3 *3 vvt-sri°i 41 si'trvr, (4*1 iIisri  si 

i4i41 viei *3 eir *3 d'biuI1 41 iiei  *31/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

lIRIr 41 eit 14fl  sri 1T si/I 41 41 141 u( *3 3411*d r-r) duel '11 31*3 51 8134151 3rsil. *3 rye (11*11) 41 

el1el1 *3, 5ff 31111141 ilf 14'+(l 1% SiT 1111 si/I l*3siui'r *3r i4 i / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

-ac irysis yr 3TTl1T31 llhil  14eli 311111 *3 e1111, 41T1I sir 3*3151 41 ciru lrzffrr f*3srr iTlT I I 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

41 -uici nresir 41 yp111131  *3 14v 41  31411411111111 l41 14f4msr nTn11i41 *3 it1i SITSiT 41 sr' 3(1141 
3Si/I1rn/I3flr(3TT)*1ceII 14-ri 341/IErzrll (312), 1998 *3rtnrill 10941aIr1*3zt11*3Tvt11 ll3T11111ed1i11i14(1 R 5Irq3c*3 
'ui1n 14'v w ffii 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

u1ti 3114151 4/I 41 nrl41ii ,uriy iwm EA-8 *3, 41 *31 *41151 -srci 111111 (3m115r) feeiee(1, 2001, *1 ¶qji 9 *3 3131*11 14141),"e ff, 
due 413isi*1r415411int41r I n'ku 3114m1*3ltrnree 311*11114m3411r*313f riuii 

vit14iri  31111 41  *41111 .ic'4iC 6u1 3114C151el, 1944 *31 Dill 35-EE *3 dfrf 14141'15r liwl' *31 31615141 81 111116 81 1/tI 111 TR-6 *31 \414 

1/f ,'lk(1 31TfVl I 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

DII*3ITtJT 3t141vr 41 msr iI1i ¶/It*ftrr nrrisr 1/f 31615141 811 e1f vrtl41 I 
 iue{del i,u'1 1116 elii5 i"u4 SiT nsii1 yR r 41 u) 200/- silT 3111lI51 14i ,,ui1 3(11 111?, i1ri1 isre 1116 eiisr "u) *3 uue,i 41 41 

,9d1 1000 -I sivi 311111151 14ei ,,uuij I 
The revision appl(cation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

ntr *3 sie vrvr 311*341 111 *u1ic)r ff 41 ry*3y  CR1 311*3r 41 Gla 1sr yr 315111151, jkd sr *3 14ai wi vnf41i CR 1111 41 
1yff41115isitisri) *e  41flv srsH 413 vivi T41iT163/1WsiT*3viii 41vsr3 vi14rvidr I / 

In c/tse, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising 155. 1 takh fee of Rs. 100/- for each. 

(E) 5161*1/11*11 -d3iliel11 llc'16 311111*35151, 1975, 41 3mm1,,ifr-I 41 31111111 11*3 311*3111111 1T16T 311*351 *1 v14 Fl 1414141 6.50  vii 
-dliddi c'udd 113511 141416 euIi 1ii sir14v1 / 

One copy of application or 0.1.0. as the case may be. and the order of the adjudicating authority shall bear a court fee stamp 

of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F) vIlvi 113511, 814115r 3e43e, 11516 1111 .tl'ui'i,a 314118111 -nilTi1 ,u'.&ui (srid) 1*1*) lueliae(1, 1982 * 1111411 41 3m'zr *3el15nsrr ziaeu1 41 
si{'J11d 'h 11i  1*351511 3*1 41 115el 311161411 ¶41111 uidi i / 

Attention us also invited to the rules covering these and other retated matters contained in the Customs, Excise and Service 

Appellate Tribunal (procedure) Rules, 1982. 

(G) 3516 311111/Ill tril*rerft si/I virftvi sirf14vr f *3 41141r olTr-u, 14i-rid 3/It ei*1di 111116115/ 41 14v, 3141911511 llrvtrsttsr àsi+uue 
www.cbec.gov.in  si/I ?us iiq,1 ff I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "Appellant No.1 to Appellant No.3") as detailed in 

the Table against Order-in-Original No. 005/Excise/Demand/2017-18 dated 

03.05.2017 (hereinafter referred to as 'the impugned order') passed by the 

Assistant Commissioner of Central Excise, Surendranagar Division (hereinafter 

referred to as 'the lower adjudicating authority') :- 

Sr. 

No. 

Appeal No. Appellant No. Name of the Appellant 

1 
V2/283/BVR/2017 Appellant No.1 

M/s Jay Ganesh Steel Rolling Mill, 

Plot No. 81-82, G.l.D.C.-II, Vartej, 

Bhavnagar. 

2 
V2/284/BVR/2017 Appellant No.2 

Shri Rasikbhai B. Dalsaniya, Partner 

of M/s Jay Ganesh Steel Rolling Mill, 

Plot No. 81-82, G.I.D.C.-II, Vartej, 

Bhavnagar. 

3 
V2/,14-/BVR/2017 Appellant No.3 

Shri Bharat Sheth, Plot No. 619, B-2, 

Geetha Chowk, Jam Derasar Road, 

Bhavnagar -364001. 

2. The brief facts of the case are that Show Cause Notice F.No. V/15-

96/Dem/HQ dated 04.03.2014 was issued to the Appellant No.1 to Appellant No. 

3 for clearances of M.S. Ingots clandestinely to various customers alleging as 

under: - 

(a) Appellant No.1 had clandestinely manufactured and cleared their finished 

excisable goods, namely, CTD/MS Round Bars attracting Central Excise 

duty of Rs. 9,18,352/- to various customers without issuing the invoices 

and without payment of Central Excise duty; 

(b) Appellant No. 2 is Partner of Appellant No. 1, who had concerned himself 

in selling, storing, keeping and removing of the excisable goods which he 

knew and had reason to believe that the same were liable to confiscation, 

which has made him liable to penalty under Rule 26 of the Central Excise 

Rules, 2002 (hereinafter referred to as "the Rules") . - 

(c) Appellant No. 3 is a broker and had concerned himself in selling the 

excisable goods on commission basis in clandestine manner, which he 

knew and had reason to believe that the same were liable to confiscation 

and hence, he was liable to penalty under Rule 26 of the Rules. 

2.1. The above SCN was adjudicated by the lower adjudicating authority vide 

Page 3 of 19 
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the impugned order, which confirmed demand of Central Excise duty of Rs. 

9,18,352/- from Appellant No.1 under Section 11A(10) of the Central Excise Act, 

1944 (hereinafter referred to as "the Act") along with interest on the confirmed 

demand under I1AA of the Act and also imposed penalty of Rs. 9,18,352/- upon 

Appellant No.1 under Section 11 AC(1)(c) of the Act read with Rule 25 of the 

Rules and imposed penalty of Rs. 9,18,352/- upon Appellant No. 2 and penalty 

of Rs. 4, 50,000/- upon Appellant No.3 under Rule 26 of the Rules. 

3. Being aggrieved with the impugned order, Appellant No. 1 8 Appellant 

No. 2 have preferred present appeals, inter-alia, on the following grounds: - 

Appellant No. 1:- 

(i) the impugned order has been passed on the basis of the third party 

evidence only and therefore not sustainable in law; 

(ii) The tower adjudicating authority has passed order on the basis of the 

private note books seized from the office-cum-residence premises of Shri Bharat 

Shah, Broker under Panchnama dated 30.03.2010; that statements of various 

vehicle owners/transport agencies, Angadiya etc. have been recorded but these 

could not be considered as material evidence without any corroborative 

evidences pertaining to Central Excise records; that inquiry has not been 

extended at the end of buyers; that had they been supplied with proper relied 

upon documents they could have sought for the benefit of cross examination of 

the persons whose statements have been relied upon; 

(iii) Annexures - Jay A, A, Al, A2, B, C, D and E prepared on the basis of the 

seized diaries; that on going through scanned copies of pages No. 50 and 54 of 

the Show Cause Notice it is found that Vehicle Number has been found written 

against the entry which has been considered to prepare the above Annexures; 

that "Jey" as explained by Shri Manish Patel in his respective statements did 

not prove that "Jey" represented the Appellant No. 1; that the lower 

adjudicating authority has confirmed demand of Central Excise duty without 

verifying vehicle number, freight charges etc., thus the lower adjudicating 

authority has also failed to establish whether the actual sale has taken place or 

not with reference to buyers, if any; that findings at Para 9.10 of the impugned 

order are not true; that confessional statement cannot be termed as direct 

material evidences unless the same are corroborated by other evidences; that 

receipt of sales proceeds in respect of unaccounted transactions has not been 

proved; that the impugned order has been passed on the basis of 

Page 4 of 19 
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unauthenticated documents. 

(iv) The lower adjudicating authority has violated the principles of natural 

justice inasmuch as the case laws cited by them have not been considered and 

demand has been confirmed on the basis of assumption and presumption. 

(v) The lower adjudicating authority has failed to disclose the name of buyers 

to whom Appellant No.1 has sold goods weighing 376.441 MT valued at 

Rs.1,08,91,595/- involving duty of Rs. 9,18,352/-; that receipt of sales proceeds 

has not been proved; that receipt of raw material i.e. plates of Iron and Steel 

weighing 396.250 MT has not been proved; that no statement of ship breakers as 

shown in Annexures - JAY Al and JAY A2 has been taken from whom ptates had 

been received by the Appellants; that no means of inward transportation of raw 

material has been taken on record along with weighment challans; that so-called 

production of the final product weighing 376.441 MT has not been proved with 

corroborative evidences i.e. consumption of electricity power, number of 

labourers, etc; that daily production register has not been disputed; that aspect 

of payment of service tax on inward transportation of raw material has not been 

established by the lower adjudicating authority; that Annexures have not been 

countersigned by the Central Excise Officers in token of genuinety with 

reference to "entries' taken from the seized diaries for determining the duty. 

(vi) The appellant No. I and Appellant No. 2 relied upon the following case in 

their support 

3 Panmabhabh Dyeing & Finishing Work 1997 (90) ELT 343 (Tr4) 

3 Associated Cylinder Industries 1990 (480) ELT 460(Tri) 

3 Sangememer India Pvt. Ltd. 2003 (158) ELT 703 (Tn) 

3 Essvee Polymer P Ltd. 2004 (165) ELT 291 (Tn) 

3 Parshuram Cement Ltd. 2003 (160) ELI 213 (Tn) 

3 Kapadia Dyeing Bleaching Ut Fnshng Work 2000 (124) ELT 821 (Tn) 

3 Aum Aluminum Pvt. Ltd. 2014 (311) ELI 354 (Tn) 

Appellant No. 2 :- 

Appellant No. 2 had not confessed anything during investigation; that he 

had simply perused Panchnamas, Statements, etc. which are relied upon 

documents in this case; that there is nothing on record to suggest that the so-

called clandestine removal has been taken place with the aid of Appellant No. 2, 

partner of Appellant No. 1; that contention raised in respect of the Appellant 

Page 5 of 19 
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No. 1 have also been reiterated by Appellant No. 2; that penalty is imposable 

upon him under Rule 26(1) of the Rules as he has not dealt with the goods liable 

to confiscation in view of above case laws quoted. 

Appellant No. 3 :- 

(i) The impugned order is based on surmises and conjunctures of the 

adjudicating authority. The impugned order in original is perfunctory and 

therefore, it is required to be quashed and set aside. 

(ii) The adjudicating authority did not supply relied upon documents along 

with the Show Cause Notice; that it was not proper and legal, but supplied some 

copies of document only after request made by him; that there were huge 

numbers of documents had been relied upon which were mainly in the form of 

recorded statements; that for preparing defense reply, each and every 

document as required to be studied by comparing the contentions contended in 

the statements of the respective persons namely, Shri Manish Patel whose 

statements had been discussed in the Show Cause Notice; that this important 

work could not be done from the relied upon documents supplied in CD and 

therefore, it is clearly established that the adjudicating authority has grossly 

violated the principle of natural justice; that he relied upon the settled case law 

of M/s. Secure Industries Ltd. [2003 (155) ELT 559 (CESTAT)], wherein it has 

been laid down that "adjudication order was set aside when copies of 

documents relied upon were not supplied to Assessee, even if he was given 

opportunity one month prior to hearing to take photo copies. It was held that 

department was obliged to supply all documents. Otherwise, there is violation 

of principle of natural justice". In the case of M/s. PGO Processor [2000 (122) 

ELT 26], the Hon'ble Divisional Bench of High Court, Rajasthan has held that 

"authenticated copies of documents relied upon are required to be supplied. 

Mere opportunity to inspect the documents and to obtained photo copy thereof 

is not sufficient". In the present case, the adjudicating authority has failed to 

supply the complete set of relied upon documents though requested; that 

therefore, the impugned order is not proper and legal, but deserves to be set 

aside, 

(iii) The sub-Rule (1) of Rule 26 of the Rules provides for penalty against a 

person who has abetted in storing, transporting, concealing in illicit removal of 

excisable goods which he knew or had reasons to believe are liable to 

confiscation under the Act; that in the present case the Appellant No. 3 has 

carried out limited activities of recognizing seller and buyer to each other for 
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arranging iron and steel products; that payment of the sales proceeds have also 

been directly materialized by the Appellant No. 1 from the concerned buyers; 

that the disputed goods have been directly loaded from the premisecLof the 

Appellant No. 1 and transportation of such goods have been arranged by the 

buyers and hence the Appellant No. 3 is not involved in the present case and 

therefore, no penalty under Rule 26(1) Et(2) of the Rules 

(iv) The impugned order is not self-contained order; that the adjudicating 

authority has mainly repeated the facts narrated in the Show Cause Notice; that 

to sustain such charges of clandestine removals, such Central Excise records 

would have been verified; that in the present case, no such verification has been 

taken on record; that it is only on the basis of such statements, the charge of 

clandestine removal cannot be sustained and therefore, the impugned order is 

not correct and true in absence of such verification of the statutory records 

pertaining to the Act and Rules framed there under; that sales details submitted 

by the unit, clandestine removal cannot be sustained on the basis of the above 

sales particulars without corroborative evidences with reference to the Central 

Excise records and therefore, mens rea are not proved to sustain the charge of 

clandestine removal. 

(v) The adjudicating authority has simply narrated the events mentioned in 

the SCN but failed to establish the charges framed in the Show Cause Notice; 

that the adjudicating authority has simply proved the charge by importing the 

facts and circumstances narrated in the Show Cause Notice. 

(vi) Further, no signature of the appellant was taken in token of having the 

information shown in the said Annexure was correct and genuine. Therefore, the 

impugned order is not sustainable in the eyes of law in the circumstances when 

the worksheet of demand of SCN appears had been prepared on the basis of such 

particulars mentioned in the seized Diaries which were the records pertaining to 

the business carried out by him and not pertaining to the business carried out by 

the unit against whom the charge of clandestine removal was framed. 

(vii) The subject SCN has been issued on the basis of hearsay and statements 

made by Shri Manish Patel, especially with regard to the use of name of such 

party in "short name". But such provisions are silent about any coded or secret 

data, if any, mentioned in Diary and decoded under pressure. This "decoded" 

explained by said Shri Manish Patel had not been demonstrated before the 

unit/Appellant No. 1. 
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(viii) The present case is covered under provisions of the Act which is an Act for 

collection of tax i.e. Central Excise duty. Therefore, for making such allegation 

of evasion of Central Excise duty, a document showing the illicit manufacture of 

excisable goods and document pertaining to illicit removal of excisable goods 

without payment of duty are to be produced by the department. In the present 

case, only the seized Diaries had been taken as evidence for demanding such 

duty. But these Diaries cannot be said as a "legal document" to frame charge of 

demanding of duty unless and until it is corroborated by any of the Central 

Excise documents prescribed under provisions of CER. Therefore, the impugned 

order deserves to be set aside. 

(ix) It is further to submit that the buyer was always deploying their man 

known as Chhatiwala for loading of the required Cenvatable goods to the 

concerned unit ship breaking units. But, though the Chhatiwala was the key 

person to state whether the goods under reference had been removed 

clandestinely, or not, there is no mention in this regard. Therefore, the finding 

of the adjudicating authority that the dutiable goods had been removed 

clandestinely is not correct and legal. 

(x) In the SCN, it was also stated that the Angadias have played key role in 

the issue under reference. However, SCN had not been issued to the Angadias. 

The Angadias have been found to have been involved in cash transaction as 

alleged in the SCN. But no specific evidence has been placed with reference to 

particular consignment / Central Excise invoice for which the so called 

transactions had taken place. Therefore, no direct specific evidence has been 

adduced and therefore, the findings given by the adjudicating authority are not 

correct. 

(xi) The Appellant No. 3 further contended that :- 

(a) He was not liable for a penal action under Rule 26 (1) a (2) of the 

Rules inasmuch as no such allegation or charge of confiscation of the so 

called clandestine removal of the excisable goods had been framed in the 

SCN. The penal action under the Rule 26 can be imposed only when the so 

called goods has been charged for confiscation. This legal position has 

been accepted in the case of M.N. Shah [2008 (232) ELT 110 (CESTAT)]. 

(b) Even in absence of direct material evidences, the adjudicating 

authority has wrongly and without authority of law imposed penalty and 

inasmuch as there was no charge of confiscation, there was no material 
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evidences that he was concerned in transpiration of goods illicitly, he had 

not abated any documents of the unit. The Department has failed to 

prove that he was aware of clandestine manufacture and removal. 

(c) The so called clandestine removal of the dutiable goods has not 

been proved on basis of the material evidences and it was necessary that 

each consignment as mentioned in the SCN, was independently proved, 

but in the present case, the same has been concluded in generalized 

manner which is not correct. 

(d) The so called cash transaction had not been proved with each and 

every consignment as mentioned in the SCN. 

(xii) No evidence has been produced regarding seizure of incriminating 

documents from the factory premises of the unit to prove the so called charge of 

clandestine removal reported to have been made by the unit. Therefore, it is 

clearly established that the case had been made out on the assumption 

presumption ground only. The findings of the impugned order appear to have 

been made without any corroborative evidences with reference to each and 

every so called consignments cleared clandestinely by the unit/appellants. 

Since, the case against the unit/Appellant No. 1 have not been proved with 

material evidence, the co-noticee i.e. the appellant No. 3 was also not lible for 

penal action. 

(xiii) The adjudicating authority has failed to consider the various case laws as 

relied upon by him and mentioned in the written submission dated 22.01 .2015. 

He relied upon the case laws reproduced below, which are squarely applicable 

in the present case : - 

(a) Mukund Limited V/s. CCE - 2007 (218) ELT 120 

(b) Indo Green Textile V/s. CCE - 2007 (212) ELI 343 

(c) Vishal Shal V/s. CCE - 2007 (210) ELT 135 

(d) S.R. Jhunjhunwala V/s. CCE — 1999 (114) ELT 890 

(e) S.L. KirloskarV/s. UOI- 1993 (68) ELT 533 (Born HC), 

1997(94) ELT A 248(SC). 

(f) Gujarat Borosil V/s. CCE - 2007 (217) ELI 367 (CESTAT) 

(g) Arnrit Foods Co. Ltd. Vs. CCE — 2003 (153) ELT19O (In. Del.) 

(h) Aum Aluminum Pvt. Ltd. 2014 (311) ELT354 (Tri-Ahd) 

(i) Bajrang Castings P. Ltd. Order No. N11033-11034/2015 dtd. 

17.7.2015 
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4. Personal Hearing in the matter was attended to by Shri N. K. Maru, 

Consultant on behalf of Appellant No. 1 and Appellant No. 2, who reiterated 

the grounds of appeals and submitted case laws (i) Aum Aluminum Pvt. Ltd. 

reported as 2014(311) ELT 354 (Tri-Ahmd), (ii) Essvee Polymers (P) Ltd. reported 

as 2004 (165) ELI 291 (Tri-Chen) (iii) Parshuram Cement Ltd. 2003 (160) ELI 213 

(Tn-Del) to emphasized that evidences corroborating purchase of raw material, 

freight payment, disproportionate power consumption are not available in these 

cases; that investigation has failed to establish as to whom the invoices have 

gone as there is huge quantity involved; that impugned order has just been 

passed to confirm duty without evidence 

4.1 Personal Hearing in the matter of Appellant No. 3 has been waived vide 

their letter dated 19.03.2018 (received on 22.03.2018). In the said letter, 

Appellant No. 3 contended that they were just middle man between buyer and 

seller and therefore, not "broker" as defined in Section 2 of the Act read with 

General Laws; that the Department has not produced any documentary evidence 

to show that he had aided and abetted Appellant No. 1 in evasion of Central 

Excise duty; that supply of relied upon document in Compact Disk (CD) is not 

proper and hence, they could not defend the case strongly; that confessional 

statements alone cannot prove the charge of clandestine removal; that private 

records 11ke diaries etc. recovered from the Appellant No. 3 only indicated 

business carried out for limited purpose; that private records resumed from 

Appellant No. 3 have not been corroborated with Central Excise records 

maintained by ship breaking units at Alang as well as Hot Re-Rolling 

units/Furnace units and therefore, the impugned order is required to be set 

aside; that the investigation has failed to prove under which truck number, the 

disputed dutiable goods have been transported from the registered premises of 

the Appellant No. 1; that the seized diaries were written by him only for his 

personal purpose and not for other purpose; that particulars of weighment found 

in the written diaries were only "Notes" written during re-organization of 

seller/buyer; that nowhere in the diaries it is mentioned that the disputed goods 

had been actually sold by the Appellant No. 1; that lower adjudicating authority 

has not considered the case laws cited by him; that he relied upon Order-in-

Appeal No. BHV-EXCUS-000-APP-273 TO 275-2016-17 dated 10.04.2017 passed by 

the Commissioner(Appeals-III), Rajkot; that their application of condonation of 

delay may be condoned; that he is not involved in any way which would make 

him liable to penalty under Rule 26(1 )8(2) of the Rules. 

4.2 Despite personal hearing notices sent to the Department, neither any 

written submissions were sent nor any one appeared for personal hearing. 
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Findings: - 

5. 1 have carefully gone through the facts of the case, impugned order and 

written as well as oral submissions made by the Appellants. 

5.1 Appellant No. 3 filed appeal beyond period of 60 days but within further 

period of 30 days by stating reason that due to weak financial position, he was in 

process of arranging requisite fund for making pre-deposit of Rs. 33,250/- under 

Section 35F of the Act against imposition of penalty of Rs. 4,50,000/- and 

therefore, it took additional 19 days to file appeal. Since the appeal has been 

filed within condonable time limit prescribed under the Act, condone the delay 

of 19 days in filing appeal. 

6. The issues to be decided in the appeals are: - 

i) Whether in facts and circumstances of the case, confirmation of demand 

of Central Excise duty of Rs. 9,18,352/- under Section hA of the Act 

against Appellant No. 1 is correct, legal and proper or not; 

ii) Whether ordering interest and imposing equal penalty under Section 

I 1AC of the Act on Appellant No. 1 is correct or not; 

iii) Whether penalty imposed upon the Appellant No. 2 and Appellant No. 3 

under Rule 26 of the Rules is correct or not. 

7. Appellant No. 1 and the Appellant No. 2 have contended that the lower 

adjudicating authority while passing the impugned order has completely denied 

and ignored the submissions made by them and passed the impugned order 

based upon third party evidences and therefore, the impugned order is legally 

not sustainable. I find that the lower adjudicating authority has dealt with the 

submissions of the Appellants in detail at various sub-para(s) of Para 9 of the 

impugned order, and has also discussed the same and offered his findings at 

length after discussing and referring to various oral and documentary evidences 

and therefore, this contention of the Appellants is not tenable. 

7.1 I find that it is a matter of record that before recording the statement 

dated 21.02.2014 of the Appellant No. 2 & Partner of Appellant No.1, the 

officers allowed him to go through all the documentary evidences in form of 

documents/diaries/notebooks etc. recovered from the premises of Appellant No. 

3 during the investigation. I also find that the search at the premises of the 

Appellant No. 3, i.e. Broker was the epicenter from where various vital private 
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documentary evidences establishing clandestine clearances of the goods by 

Appellant No. 1 were recovered. Appellant No. 2 has also seen Panchnama 

dated 30.03.2010 drawn at the premises of Appellant No.3 and the statements 

given by Appellant No.3 and Shri Manish Patel, Accountant of Appellant No. 3 

and other concerned as mentioned at Para 4.2 ( Page 18 ) of the impugned 

order. Thus, Appellant No. 2 has been given full opportunity to peruse and 

contradict or controvert the evidences before giving his testimony about the 

truthfulness / correctness of these documents. It is seen from the statements of 

Shri Manish Patel, Accountant of the Appellant No. 3 that Diaries were 

maintained by him, for and on instructions of Appellant No. 3. As may be seen 

from Para 3.3.3 of the impugned order, the son of Appellant No. 3, Shri Shrenik 

Bharat Shah had also confirmed that Shri Manishbhai Patet, Accountant of the 

Appellant No. 3 used to maintain accounts in the said seized Diaries as per 

directions of his father. Thus, Appellant No.2 was given full opportunity to 

examine variOus documentary evidences duly corroborated by the oral evidences 

collected frQm Appellant No.3 and his staff/accountant. At the time of recording 

statement of Appellant No.2, he was shown Panchnama dated 30.03.2010 various 

statements given by the Appellant No.3, Accountant of the Appellant No.3, 

Angadia etc. also. He was also shown relevant Annexure/s prepared on the basis 

of records seized from the Appellant No.3 showing the details of the transactions 

carried out through the Appellant No.3 by the Appellant No.1. I find that from 

seized Diaries of Appellant No. 3 and statements of Appellant No. 3 based upon 

the seized Diaries, statement of Accountant and statements of Anagadia and 

transporters, it is established that Appellant No.1 had removed the excisable 

goods in clandestine manner. These unaccounted transactions compared with 

the records of Appellant No.3 and were corroborated with the record of Angadia 

also, who have also admitted regarding transfer of cash amounts to concerned 

parties. I find that these are substantial evidences in the form of documentary 

and oral evidences on record resumed from the Appellant No. 3 and other 

persons indulging in unaccounted transactions. I find that the investigation has 

amply corroborated various evidences recovered from the premises of Appellant 

No. 3 regarding evasion of Central Excise duty by the Appellant No.1. Therefore, 

it is sufficiently proved that Appellant No.1 had evaded duty of Central Excise 

amounting to Rs. 9,18,352/-. 

7.2 I find that Appellant No. 2 and Appellant No. 3 were the real persons, 

who were privy to such unaccounted transactions on which Central Excise duty 

was not discharged. As stated in the impugned order, the private records clearly 

demonstrated that Appellant No. 3 and his Accountant, whose statements were 

perused without any qualification by Appellant No. 2 before giving his own 
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statement, had not raised any objection regarding proceedings proving charge of 

clandestine removal of excisable goods and also not proved filing of any 

retraction of his statement at any point of time. Therefore, all these 

documentary and oral evidences from multiple persons have to be considered to 

be valid piece of evidences in the eyes of law to substantiate the charges of 

clandestine removal of the excisable goods against Appellant No 1. 

7.3 From the facts and circumstances of the instant case, I find that 

Appellant No.1 have willfully and deliberately circumvented the provisions of 

Central Excise law with intent to evade payment of Central Excise duty. From 

the evidences available in the case and discussion hereinabove, mens rea of 

Appellant No.1 is clearly established and have no hesitation to uphold the 

charge of removal of excisable goods in clandestine manner without payment of 

excise duty. If Appellant No. 1 and Appellant No. 2 had any grudge against the 

investigation and raising of demand of Central Excise duty it was imperative for 

them to have immediateLy sought cross-examination of Appellant No. 3, his 

Accountant, Shri Manishbhai Patel, Angadia, Transporters, etc. However,having 

not sought cross - examination of the witness and no deponent who made 

statement under Section 14 of the Act retracted the statements given by them 

under Section 14 of the Act. It is not valid or LegaL for Appellant No. 1 and 

Appellant No. 2 now to challenge the impugned order confirming charges of 

clandestine removals. 

7.4 Appellant No. 1 and Appellant No. 2 have contended that no show cause 

notice has been issued to Angadia and therefore, the proceedings are vitiated. In 

this regard, I find that issuance or non-issuance of show cause notice to other 

cannot help or determine the cause of these two Appellants. What is important 

is corroboration of detaiLs contained in the private records/diaries resumed from 

the premises of Appellant No. 3 in connection with the charge of clandestine 

removal by Appellant No. I in view of the details contained in the private diaries 

resumed from the Appellant No. 1 having been corroborated by the multiple 

persons and even admitted by Appellant No. 2, partner of the Appellant No. 1. 

I, therefore, do no see any merit in this contention of the Appellants in this 

regard. 

7.5 The contention of the Appellants that other corroborative evidences like, 

transportation of goods from the premises of the Appellant No. 1, buyers of the 

excisable goods, receipt of raw material etc. were required to be adduced for 

confirming CE duty on the charges of clandestine removaL, is also not tenable, 

inasmuch as the Hon'ble CESTAT in the case of M/s. N R Sponge P. Ltd. reported 
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as 2015 (328) ELI 453 (Tn-Del) has held that when preponderance of probability 

was against the Appellants, pleadings that no raw material purchased found 

unaccounted, no input-output ratio prescribed by law and no statements recorded 

from buyers, is not tenable as reproduced below :- 

"10.2 The statement recorded from shift sup elvisors being self-
speaking cannot be brushed aside because they were the persons 
within whose knowledge goods were manufactured and cleared. Their 
evidence was believable, cogent and credible for the reason that they 
vividly described methodoloqy of production.  

10.3 Added to the above, the director admitted clandestine removal 
of the goods not supported by Excise invoices. That resulted in loss of 
revenue. He therefore, admitted to make payment of the duty evaded 
without controverting the Revenue implication of the entries in pencil 

handwritten ledger and chits recovered from possession of Appellant 
during search. Entire pleading of the Appellant therefore, failed to 
sustain when mala fide of the Appellant came to record. Clandestine 
removal was well within the knowledge of the shift supe,visors, 
accountant, Director, transporters and commission agent. Each 
other's evidence corroborated all of them and established 
unaccounted goods cleared without payment of duty. The most lively 

evidence of Kailash Agaiwal brought the Appellant-company to the 

root of allegation. All of them established inextricable link of evasion. 
Shri Agaiwal by his evidence attached all the persons involved in the 
chain of clandestine clearance without their detachment. 

10.4 Preponderance of probability was against the Appellant.  
Pleading of no statement recorded from buyer, no excess electricity 
consumption found, no raw material purchase found unaccounted and 
no input-output ratio prescribed by law is of no use to it. Revenue 
discharqed its onus of proof bringing out the allegation in the show 
cause notice succinctly. But, the Appellant miserably failed to 
discharge its burden of proof. It did not come out with clean hands. 

(Emphasis supplied) 

7.6 In view of above, I find that the lower adjudicating authority has 

correctly confirmed demand of Central Excise duty amounting to Rs. 9,18,352/-

under Section hA of the Act against the Appellant No.1. As a natural 

consequence, the confirmed CE duty is required to be paid along with Interest 

at applicable rate under the provisions of Section 11AA of the Act. 

7.7 Since the charge of clandestine removal has been proved in this case as 

discussed in above Paras, it has to be held that the lower adjudicating authority 

has correctly imposed penalty equal to Central Excise duty of Rs. 9,18,352/- on 

Appellant No. 1 under Rule 25 of the Rules read with Section 11AC(1)(c) of the 

Act. 

7.8 I find that Appellant No. 2 8 Partner of Appellant No.1 was responsible 
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person of the Appellant No. 1, who ptayed all important rote in removal of 

excisable goods in this case of clandestine nature. find from his statement 

dated 21 .02.2014 that he looked after day-to-day business affairs of Appellant 

No.1 like production, purchase Et sales. of Appellant No.1. Thus, Appellant No. 

2 has concerned himself in manufacturing, selling and in all relevant clearances 

of excisable goods without CE invoices and without paying Central Excise duty. 

Thus, these are sufficient and strong evidence that he had reasons to believe 

that such goods so cleared were liable to confiscation under provisions.of the 

Central Excise laws and yet he dealt with such goods contravening the provisions 

of the Act and Rules framed there under. In view of above, I find that Appellant 

No. 2 has to be considered to be accountable for the act of clandestine removal 

of the excisable goods by Appellant No. 1. Thus, the lower adjudicating 

authority has correctly imposed penalty under sub-rule (1) of Rule 26 of the 

Central Excise Rules, 2002 on the Appellant No.2 as partnership firm and partner 

are two different legal persons and penalty can be imposed on both legal 

persons simultaneously. However, I find that penalty of Rs. 9,18,352/- on him is 

on the higher side, I, therefore, reduce the same to Rs. 5 takhs on Appellant No. 

2 & partner of Appellant No. 1. 

7.9 I find that Appellant No.1 and 2, in complicit with Appellant No. 3, had 

cleared the excisable goods in clandestine manner and therefore, penalty under 

Rule 26(1)(2) of the Rules has been imposed by the lower adjudicating 

authority upon Appellant No. 3. I find that the excisable goods were cleared 

surreptitiously by the Appellant No.1 on cash basis to their different buyers with 

active assistance of Appellant No. 3, who played instrumental role in cash 

transactions in respect of amount receivable by Appellant No.1 either directly 

or through Angadia/s. Details of such clandestinely removed goods were noted in 

the Diaries recovered from his premises. Appellant No.3 is the person who 

recorded unaccounted transactions in his private diaries and he played role in 

transferring cash amounts received from various buyers of such goods, either 

directly or through Angadia/s. It is also seen from the impugned order that 

Appellant No.3 has prepared the private accounts for the said purpose indicating 

all such unaccounted transactions. Appellant No. 3 has confessed and explained 

on multiple occasions regarding the transactions contained in the seized private 

records/diaries. Hence, there are adequate evidences available and thus, 

Appellant No. 3 has concerned himself by way of abetment and facilitating 

unaccounted transactions between the buyers and seller. Thus, the lower 

adjudicating authority has aptly held that Appellant No. 3 had reasons to believe 

that such goods so removed, were liable to confiscation under the provisions of 

the Act and yet he dealt with the goods contravening the provisions of the Act 
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and the Rules framed thereunder. Thus, I am in agreement with the lower 

adjudicating authority that he had actively involved himself in dealing with the 

excisable goods in illicit manner having full knowledge that the same were in 

contravention of the Act and therefore, rightly imposed penalty under Rule 26 of 

the Rules. 

7.9.1 The ontentions of Appellant No. 3 that the impugned order is based on 

assumption and presumption and the adjudicating authority has erred in 

imposing personal penalty under Rule 26 of the Rules on Appellant No. 3 is, 

thus, not correct. The plea of Appellant No.3 that he was middle man and not 

broker, does not hold ground in view of aforesaid findings and admittance of 

serious breach of law by him. I, therefore, uphold personal penalty of Rs. 

4,50,000/- imposed upon Appellant No.3. 

7.10 I also find that the facts on hand are distinguishable from the relied upon 

case laws/judgments by Appellants, inasmuch as the documents 

resumed/collected from the Appellant No. 3 as well as statements of Appellant 

No. 3 and his accountant, Angadia and transporters have not been retracted and 

no cross-examination of any of deponents or witness has been sought. The 

sanctity of the Statements recorded under Section 14 of the Act cannot be 

undermined by just making bald contentions that oral and third party evidences 

cannot be made basis for confirming demand of clandestine removal of the 

excisable goods. I find that the lower adjudicating authority has given clear 

findings and it is not just narration of facts and circumstance as made out by 

the appellants, inasmuch as the private records/diaries recovered from the 

premises of Appellant No. 3 is an originating point which captured the details of 

clandestine removal of the excisable goods. I am, therefore, in agreement with 

the findings of the lower adjudicating authority and do not find any infirmity in 

the impugned order. 

7.11 Appellant No. 1 has also cited Final Order No. A/11033-11034/2015 dated 

17.07.2015 of the Hon'ble CESTAT in the case M/s. Bajrang Castings Pvt. Ltd. 

and Others in support of their contentions. I find that the order of Hon'ble 

CESTAT held as under ;- 

"5. In view of above proposition of law, a diary recovered from 

the broker and few statements alone cannot be made the basis 

for denvinq CENVAT credit to the Appellant in the absence of 

cross-examination of the third party witness given. Further, 

there is no evidence of alternative purchase of raw material by 

the Appellant for manufacture of goods cleared on payment of 
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duty during the relevant period. 

[Emphasis supplied] 

7.12 On going through the grounds of appeals, as also the written submissions 

made before the Lower adjudicating authority, I find that no request for cross-

examining any of the witnesses/deponents has been made by the appellants in 

the present case and therefore, the order of the Hon'ble CESTAT in the case of 

M/s. Bajrang Castings Pvt. Ltd and others supra is not applicabLe to the instant 

case. 

8. I also find that admitted facts need not be proved as heLd by the Hon'ble 

CESTAT in the case of Alex Industries reported at 2008 (230) ELT (Tri-Mumbai), 

Divine Solutions reported as 2006 (206) E.L.T. (Tn. (Chennai), M/s. Karori Engg. 

Works reported as 2004 (168) E.L.T. 373 (Tn. Del.), wherein Hon'ble CESTAT, 

has held that "Confession is a substantial piece of evidence, which can be used 

against the maker." 

8.1 find that the ratio of the judgment of Hon'ble Supreme Court of India 

in the case of M/s. Kalvert Foods India Pvt. Ltd, reported as 2011 (270) E.L.T. 

643 (S.C.) is applicable in the present case wherein it has been held that 

"18. During the course of arguments learned counsel appearing for the 
respondent submitted before us that although the aforesaid statements 
of Managing Partner of the Company and other persons were recorded 

during the course of judicial proceedings but the same were retracted 
statements, and therefore, they cannot be relied upon. However, the 
statements were recorded by the Central Excise Officers and they were 
not police officers. Therefore, such statements made by the Managing 
Partner of the Company and other persons containing all the details 
about the functioning of the company which could be made only with 
personal knowledge of the respondents and therefore could not have 
been obtained through coercion or duress or through dictation. We se 
no reason why the aforesaid statements made in the circumstances of 
the case should not be considered, looked into and relied upon. 

19. We are of the considered opinion that it is established from the 
record that the aforesaid statements were given by the concerned 
persons out of their own volition and there is no allegation of threat, 
force, coercion, duress or pressure being utilized by the officers to 
extract the statements which corroborated each other. Besides, the 

Managing Partner of the Company on his own volition deposited the 
amount of Rs. 11 lakhs towards excise duty and therefore in the facts 
and circumstance of the present case, the aforesaid statement of the 
counsel for the respondents cannot be accepted. This fact clearly 
proves the conclusion that the statements of the concerned persons 
were of their volition and not outcome of any duress. 

20. During the course of arguments our attention was also drawn to the 
statement of Managing Partner of the Company where he had admitted 
the fact of clandestine clearance of excisable goods and therefore has 
voluntarily come foi'ward to sort out the issue and to pay the Central 

Excise duty liability and that he has paid Central Excise duty voluntarily 
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under TR6 Challans totaling to Rs. 11,00,000/- on various dates. 
Similarly, statement of Miss Vinita M. Khanolkar proprietor of RTC was 
also recorded under Section 14 of the Central Excise Act, 1944 along 
with Shri Shekhar Mogaviera Production Supeniisor of MIs. Kalvert 
Foods India Pvt. Ltd. Statements of various other persons were also 
recorded under Section 14 of the Central Excise Act." 

8.2 I also find that in the case of M/s. Aafloat Textiles (I) Pvt. Ltd. reported as 

2009 (235) ELT 587 (SC), the Hon'ble Apex Court has held as under 

"11. "Fraud" as is well known vitiates evety solemn act. Fraud and 
justice never dwell together. Fraud is a conduct either by letter or 
words, which includes the other person or authority to take a definite 

determinative stand as a response to the conduct of the former either 
by words or letter. It is also well settled that misrepresentation itself 
amounts to fraud. Indeed, innocent misrepresentation may also give 
reason to claim relief against fraud. A fraudulent misrepresentation is 

called deceit and consists in leading a man into damage by willfully or 
recklessly causing him to believe and act on falsehood. It is a fraud in 
law if a party makes representations, which he knows to be false, and 
injury ensues therefrom although the motive from which the 
representations proceeded may not have been bad. An act of fraud on 

court is always viewed seriously. A collusion or conspiracy with a view 
to deprive the rights of the others in relation to a property would render 
the transaction void ab initio. Fraud and deception are synonymous. 
Although in a given case a deception may not amount to fraud, fraud is 

anathema to all equitable principles and any affair tainted with fraud 

cannot be perpetuated or saved by the application of any equitable 
doctrine including resjudicata. (See Ram Chandra Singh v. Savitri Devi 
and Ors. [2003 (8) SCC 319]." 

8.3 It is also settled legal position that in case of clandestine removal of 

excisable goods is not necessary to be proved with mathematical precision. In 

this regard, I rely upon the case of Shah Guman Mal reported as 1983 (13) 

E.L.T. 1546 (S.C.) :- 

"Department is not required to prove its case with mathematical 

precision to a demonstrable degree  All that it requires is the 
establishment of such a degree of probability that a prudent man may, 
on its basis, believe in the existence of the fact in issue. Thus, legal 
proof is not necessarily perfect proof often it is nothing more than a 
prudent man's estimate as to the probabilities of the case." 

8.4 I find that the voluntary statements of all the Appellants, which are never 

retracted later on by any of the Appellants are valid pieces of evidence. 

9. In view of above, I uphold the impugned order and reject all appeals filed 

by the appellants, except for reducing penalty on Shri Rasikbhai B. Dalsaniya, 

Appellant No. 2 to Rs. 5 lakhs, as discussed in Para 7.8 of this order. 

Page 18 of 19 



(efJ1 

3t11 (3rr) 

Appeal No: V2/283,284 Et 444/BVR/2017 

H 19 

10. 11cPdI3It k1 c  cf  .31tt?t5T 1ckI IcI cIlc f5tfl  '511c11 I 

10. The appeals filed by the Appellants stand disposed off in above terms. 

By R.P.A.D.  

To, 

1. M/s Jay Ganesh Steel Rolling Mill, 

Plot No. 81-82, 

G.I.D.C.-II, Vartej, 

Bhavnagar. 

2. Shri Rasikbhai B. Dalsaniya, Partner of 

M/s Jay Ganesh Steel Rolling Mill, 

Plot No. 81-82, 

G.I.D.C.-II, Vartej, 

Bhavnagar. 

3. Shri Bharat Sheth, 

Plot No. 619, B-2, 

Geetha Chowk, 

Jam Derasar Road, 

Bhavnagar- 364 001. 

Copy for information and necessary action to:- 

1) The Chief Commissioner, GST Et Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 

2) The Commissioner, GST a Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) The Additional Commissioner, GST a Central Excise, Bhavnagar 

Commissionerate, Bhavnagar 

4) The Assistant Commissioner, GST a Central Excise Division Surendranagar, 

Surendranagar. 

Guard File. 

6) F No. V2/284/BVR/2017 7) F.No. V2/444/BVR/2017 
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