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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot- 

3Nt 3TPJ.'Ff/ '.i'i-,-i 3TRTlT/ j4It"e1/ 18I-t'h 3Tl, O'IT lc4,/ .roI'e, O.,14"lc / ,,tIe1I  / 0T15fttT1Tl RI 3Id  

r 3ir / 

Arising out of above mentioned 010 issued by Additional/JoinhlDeputylAssistant Commissioner, Central Excise I Service Tax. 

Rajkot I Jamnagar I Gandhidham 

Et Ic1,cl"I & ,ilciI) r olid-! trrr /Name&Address of the Appellants & Respondent :- 

I. M/s C.U. Shah Medical Centre (C.J. Hospital)), Vithal Press Road,,Surendranagar, 

r 31Ttr(3tefler) ear(8tyr el  ez1yr -i111,i ytflr ar 'e*,i llwi1 I vi1eai v ptxra 3T$tyr ete w ee'cll lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) tflJlr Ti ,Rf 3,-9IC, 8,''b i ~t61IT 3rtfrttsr .-eRIi11,4,tut i1r 3ftflFr, o'tvr     3T11srxr 1944 r rim 358 
3t5tlT'tY fçc  3)l1994 imT86*3 4Th,i i T1Tweft 1 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) a4fw.iat J1r-eiw.1 1I'eiriyr mft eie,  vfler 5re4r, e'Rr j,-'-tio.i lr-'t O ot't"i 3ttfteThIT ,-qiilq,ai iflt li)-'r 41, -c ew at 
2, 3nT. *r. q, ar fcp1t, <r r i.# snf 1 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.1<. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) i'i,i l'.ô.c 1(a) e,-Ilu sty 31tftyft 3TyTtyr er 4t 31tfl* eflet Tei, lT ir-iic reee oat atatst 31'fteftsr ,-e,ei1il.tui 
(f -c) *T etftry  lt)iftsr 4flir, , cOcfl  yrer, ilyar 3rlllit'r 311cIeI- 3ootE r i 011i1 5UfV If 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2,d  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(fi) 3T'fefYsi -eIeI(waI i FFJTET 3rtfllT it-cI,-I e'.tj) I7Ii! Aely eIc, lee' (3itfter) ¶ieio'fl, 2001, 1u 6 *r 3r1t*r ftñ1'k,'r tu 
tIia EA-3 stlt 11T g1st'f tei .,ii.-u '€nfv I at im I1 1ITT, Ifi ir4lO tim E T1T ,tII t 5ITT 

3/ IeIT ii, .vvv5ie sir  y,5iis sir 50 iIs tv ym3rnTeT5O aiaj yro-  at3tatrwsrsi:1.000i- 
 5,000/-  3T5ieT 10,000/- 'r*') wi 1l!1'rftfr ,,ICI st,-a *r ilr +tei',l l flt/F1'yr ile-'4, stir isiyn,  staSid 3{rflllsr 

.-eIICI(t1,i,(al t tIDSI 4tIir'i' C2 -ci at (1,-I1f itt )1i.iw tOy csie .,iil IsI1Z,d 'I' 4I4-  ,11I ,,fI.1I CIIir I 
4eR1d 41'  sit siaTytivr, *si t 3ir Prim at liI y11y .,ttil sieltlyt 3itfti4'tzr -eIaI(etaI itt rtiu  ¶siyr esiatvr 3iir (?j 3)th) 

'i1v 31Tsiartre e irrar 500/- sty wi fttrl'tfttr pres ,,itt w.e tOir f 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Assi. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3rrf1ittsr eslTsrtlttstraur r irsrpi 3rrttyr, ¶,i 3rif1lsixr, 1994 itt rim 86(1) 3t1T5)?r i'tt 1eiefl, 1994, IrI1 9(1) ,-IfrI 

oyi ST-S it eDT it itt sit  nit eDit stint Dst 3OyPr l -siP- 3vefty  itt ,u4t y, 3tritt tt1  intsr it imasr si 

it im crftt nstttlir pft en1v) 31)r pi&) it it em vs * stTr, Olfir iteiim itt i/far ,ei.,i itt i/far 3/tir eUCI aim 

ceo 5 iea sir  erie, 5 c'iev -5'40 ii 50 ellre ce', ,ie,  M'.reT 50 ellre ceo it 3/fitS D't waiF: 1,000/- cea, 5000/- 
ce) 31°lstT 10,000/- ce) en fttni'rittr ,aar presto itt o(l *iaa sii )9rri)ftre in,-a, err ststrner, e1Jrt 31tfl/f3/r .- ioi( , i itt artier 

epeist, (Decit o iir it itt w cotr i) ),ridkd '* 5IC coIr 1ai ii.ii entv I ij/f')itir rrrrr err esieis, 
eo itt im it 'it errlv olf I staRi 3rtrrttzr ,-cicitt)wtui itt insT it'srrr I i-rtie 3lTPr (lit 3)th) ¶v 3trsiar-wi inst 

500/- ceo err f3flItftyr prim ia-n t,'t.ii 3ei 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompaniec. by a 

copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 

1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shalt be accompanied by a fee of Rs.500/-. 

(B) 



ii) 

(C) 

f-i 3sm, 1994 t tIm 86 *1 3-tIm3* (2) o (2A) r 3Jyr5)yr r sJ4Y 3T4lw, 1eie inw1, 1994, )e  9(2) n 
9(2A) i ii fftrftyr i'4 S.T.-7 t m sa•  3t1* flTsi 3TTziWi'F, i5l5r r4i Qi  3TsinT 3fTsiwit (3rftvr), olsr ic'iic tm 

noii niftii 31T5T l tIIZi Cei1 (ii 5i5 ',i11 ijiiDilci fl 5lTlV) 3Tht 31151Im Oii 1iie, 3TPTweT 3vsrnT j9Iid, olvT 

i-'iic. tFI ui"4t, f Mft~5T  r 3TT6vr sit 't i ¶tr oi  aiitr r tt1f f nr ie "ei-ft  / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

lir  olsr jciic tti""*, m aiw  3f4TyflvT Mi1ui (sisi) 'iI1 3iftift r iiit irtsr '4i. ti-i, 3ilItjTsm 1944 
tT 35Im 3s), T 1cftO 3fljT, 1994 t Im 83 i is)r gis /t s  /T 4 , 1T 31Tr R 3rRZr 

* 3fflvr "i ti i- lio sr?w/oi iT siTur 10 tI1irlr (10%), sr stint' i ioi)i , xii rthstT, stw  
0sif?.,i TlTiiTw1,Ci iv,iT fir 3tn)u1i iii  CIe)  3kZriTfTImiT4'iv *3TuIyntrwtl 

3 -wcl i1w si xi in 3TlTn)Tr "aii ¶,v xiv nt*,' in ¶-i snfinr 

(i)  

(ii) inwksi ti tin 4 i'ld sif8r 

(iii) inwv tei taiimft in I1o'-i 6 in 3iTT#yr zr e 

- siut si tin iT thu in t1TxiT5T Icc0xi (ur 2) 311111*S1ST 2014 in 3fl * fin 3141tin5t nilinwrin in mm 
45Trvr 3Tint nv 3lttlw nt/f     el/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

trim  nt/f qsrinar'r 33rmr: 

Revision application to Government of India: 

r 3riur ni/f inmvr eillwi iflf1itii miTt/f , 41st i-nti tl-nt 3ffinl*xrsr, 1994 int tim 35EE in trntsr Iminti in miT 
uruinst, uririr enti, qnstfatnir 3tT41r fin-i  iin lintrist, s/tn/f sil/fryr, s/fm lnt ttrtw, siec stun, stl/fury/f-uioo0i, ni/f 

,aiii snfvl / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevari Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

J1Ic'i in ¶I)1 1ntiii in suiutin in, 1f! intiii ntixi nt/f ft1 "ti siin tintit in 'ii'M in xilttit sir 
tint 141 mmii traiT xi in qi miT muniur in tituust, xii 1itt tisii in IT miter in ii  in t-nt,ixi in 
)/f tiTR in SiltS in i4kiki Si J1iJil *1/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether 
warehouse 

31iT51 nttwi) sir 

)i1s "HSi5i SiT 

factory or from one 

in a factory or in a 

mm in myt  i  nit nt/f fins/fyi mint iic  /fn  in smii nt sum nt tint 4 in4rnr i -nti , c f) in 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

.ir4iC, tle1 miii Tiitst fin fii titryi in Sifi, 'lic Sit siisr mi/f sun f/tn/fyi f/fei mIT l / 

In case of goods exported outside India export to Nepal or Ohutan, without payment of duty. 

in ciC,1 iniimii in ttsuiuist in 1u nit st 3/fl/I/PiTT im vin ¶t)Th-i wnxiulstt in dtd i-e s/i 4 aift tin 
311/fur s/f 311sinyr (315/fiT) in ,uisi fkn1 3 TI/mist (sr 2), 1998 s/i iii 109 in nciiir f/msinr s/i 4 nninu 31sixiT eesiei1f  qt sir sic in 
nTfttr f/x xiii 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

(v) 5nt('I'FcI lit/fm s/i xii xi1 ilnti ii EA-8 in, 311 s/i *4151 j4i,d itltmii (3m/fliT) i.ntide/f, 2001, in G/Ci 9 in 3tyts)yi ¶Ih1,"'c , 

st 311/fir in simni in 3 st1 in 35y1in1r s/i ii/f srrt/fv I n 3/1/fm in stint ste 311/fir ii stftsi 3/1/fir nit nil/Pu enti nit i4/ 
511fl/zl  stlnr  /fl  *41st s-ii trim 311511/PIll, 1944 s/f 11111 35-SE in rtrt f/P/tI/yr tk"mi s/i 3161515/f in 111116 in n4i 'IT TR-6 i/ft it//f 

nit 5i1/ vtulvi I 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (,ippeels) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

iintinT 311411 in 511Sf IJ-$fd f/tn/f/fyi trim nit 31rsnft nit ii/f vrtfiv I 

wmi mmii miia '44 tr ses) mini i/f s'nt) 200/- minT stttt1s1 ltr iiin 3/ft     list c'liei in ,eici iii 
 1000 -/ miii tliryilhl fini 51151 I 

The revision applcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) ii)?, y'ar 311/fit in 4 ste 311/fl/f Sir *iJiilr ui ctintmin sin 3411 in fu 5mi Sir 5116i15t, snt)th1 nr in fr iiii intl/f/fl ur miT in 
in/ tmi*i) *eo  /fnJII Si 3stnrmst3u/iTTzrifnmiv/ unim3f141rfCi sid1 I / 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Ru. 1 lakh fee of Rs. 100/- for each. 

mirsriitltnyr -iei trim 3fft/1/t'515r, 1975, in 3131515ff-I in 3wr5nT j,a 311/fIr 1151 temi 311/fIr nit nil/f itt f/Pit/fIr 6.50  miii 
e rlte l/ff/fisi sPur ti'Ii I intl/fit I / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fe.n stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

*/fai trim, s/es/tsr sc-ntai Iic'-"t, ut /fdi4n 315(11/tsr -sisi)i1stoi (mi,ii) f/tilt) -iaisc/t, 1982 * 11/Bill lit 313151 tiinI/t-iyr eii,nte/t mi/i 
111smi1)'rt 'iiol 11i  liii/f

i1 
 alit 1/f 151151 aiimii/Byr is/sit oucH /fI / 

Attention is also invited to the rules covering these and other related mutters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

3551 315th/tnT 'iitii/f nt/f 31/tint xitf/tttr 'H/ in tie/f/it 'Cut', 1*tniir ,iltt 111ucint unxi'nnv/f in 11v, ai'ftmii5// l/tmiftsi a5a14c 
www.cbec.gov.in  mi/i /ftit 1155* /f I / 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellont may 

refer to the Departmental website www.cbec.gov.in  

(vi) 
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Appeal No. V2/127 & 128/ BVR/2017 

:: ORDERs-iN-APPEAL:: 

M/s. C. U. Shah Medical Centre (C J Hospital), Vithal Press Road, 

Surendranagar- 363001 (hereinafter referred to as "appellant') has filed 

two appeals against Orders-in-Original No. 92 & 93/ ACt Stax/ Div/ 2016-

17 dated 06.03.2017 (hereinafter referred to as the "impugned order") 

passed by the Assistant Commissioner, Central Excise, Bhavnagar 

(hereinafter referred to as the 'lower adjudicating authority'). 

2. The brief facts of the case are that Appellant was engaged in 

providing taxable services under the category of "Renting of Immovable 

Property" and a search was carried out at the business premises of the 

Appellant and incriminating documents for letting space/shops in the 

premises of Appellant were recovered. Investigation revealed that 

Appellant had provided services of 'Renting of Immovable Property" during 

Oct, 2009 to Sept, 2014 and not paid service tax on the value of 

Rs.2,12,03,230/- recovered by them. This culminated into issuance of 

Show Cause Notice dated 15.04.2015 demanding service tax of 

Rs.24,90,645/- under proviso to Section 73 (1) of the Finance Act, 1994 

(hereinafter referred to as "the Act"). Another Show Cause Notice dated 

16.10.2015 was issued demanding service tax of Rs.4,27,631/- for the 

subsequent period from 01.10.2014 to 22.04.2015. The lower 

Adjudicating Authority vide impugned order decided the show cause 

notices and confirmed service tax demands of Rs.24,90,645 and 

Rs.4,27,631/- under Section 73 of the Finance Act, 1994, ordered interest 

under Section 75 of the Act and imposed penalties under Section 76 as 

well as Section 78 of the Act as well as under Section 77 (1) (a) & Section 

77(2) of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred 

the present appeals contending that: 

(i) It is not alleged and proved that the appellant is carrying out activity 

of business or commerce; that unless it is proved that appellant is 

engaged in the activity of business or commerce and had rented out 

immovable property in the course of furtherance of business, the 

provisions of Section 65(90a) of the Act are not attracted.; that 
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adjudicating authority has not considered provisions of Section 65B(44), 

Section 66E(a) and Section 65 (90a) of the Act. 

(ii) Appellant is registered as charitable trust under the provisions of 

Income tax Act, 1961 and engaged in providing medical service at 

affordable rates and not carrying out any business or commercial activity 

and hence, permission given by Appellant to operate medical store in their 

premises for a limited period to further the cause of charity cannot be 

treated as a renting in the course of furtherance of business or commerce 

and hence, the appellant cannot be said to have provided "renting of 

immovable property" services. 

(iii) Appellant is also eligible for exemption under Sr No. 4 of Notification 

25/2012- dated 20.06.2012; that it is clarified by the Central Board of 

Direct Taxes, vide Circular No.35/2016 dated 13.10.2016 that lump sum 

payment which is not adjustable against periodic rent is not a payment in 

the nature of rent within the meaning of Section 194-I of Income tax Act, 

1961; that they relied upon Hon'ble CESTAT's order in the case of Greater 

Noida md Development Authority reported as 2015(38) STR 1062 (Tn-

Del) wherein it was held that service tax under Section 65 (105) (zzzz) 

read with section 65(90a) cannot be charged on the "premium" or "salami" 

paid bythe lessee to the lessor and service tax would be chargeable only 

on the rent; that considering this legal position service tax was not payable 

on onetime donation "Sukhdi" received by the Appellant. 

(iv) There is no legal provision to demand service tax on "proportionate 

lumpsum tender amount"; that at most, maintenance charges received by 

Appellant on monthly basis can be treated as rent which are below 

threshold limits specified in the law. 

(v) Appellant was under bonafide belief that being a charitable trust 

they were not engaged in business or commerce and hence their act of 

granting permission to operate a medical store in their premise for a 

onetime donation, cannot be treated as "renting of immovable property' 

service for levy of service tax. Hence, this is the matter of interpretation 

and hence extended period cannot be invoked in their case and therefore, 

penalty under Section 78 was not imposable. 

(vi) Section 76 and Section 78 cannot be invoked simultaneously in 
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view of insertion of proviso to Section78 with effect from 16.05.2008. 

(iv) Appellant has not collected any service tax hence, donation as well 

as monthly maintenance charges, even if treated as rent for charging 

service tax are liable to be treated as inclusive of service tax. 

4. Personal hearing in the matter was attended by Shri Vikas Mehta, 

Consultant on behalf of the Appellant. Shri Mehta reiterated the grounds of 

Appeals and submitted that Appellant is a Trust' and hence the amount of 

Sukhadi (donation) can't be treated as Rent; that Hon'ble CESTAT in the 

case of Greater Noida Industrial Dev Authority reported as 2015 (38) STR 

1062 (Tn- Del) has distinguished rent from Premium! Sukhdi as is in their 

case; that Hon' ble High Court of Kolkata in the case of M/s. Infinity 

Infotech Parks Ltd reported as 2014 (36) STR 37 (Cal) has held that 

Salami/ Premium! Sukhadi is not rent; that it has been also held that 

demand will be time barred as in this case. 

4.1 Appellant made additional written submission dated 17.02.2018 to 

say that donations received by them have nothing to do with rent ; that 

rent prevailing in the area of their premises was Rs.20,000/- to 

Rs.25,000/- only; that they are submitting Certificate dated 17.02.2018 

issued by Shri Chetan Parikh, Const. Civil engineer, Surendranagar 

certifying that monthly rent of a shop having area of around 150 Sq Ft was 

in the range of Rs.20,000/- (+!-10%) per month with incremental rise of 

around 5% per annum depending upon demand supply market conditions. 

FINDINGS 

5. I have gone through the facts of the case, impugned order, appeal 

memorandum and written as well as oral submissions made by the 

Appellant. The issue to be decided in the matter is whether appellant was 

liable to pay service tax on the amount received by them towards letting of 

space by them and whether services provided are exempted under 

Notification 25/2012-ST dated 20.06.2012 or otherwise. 

6. I find that Appellant has vehemently argued that the amounts 

received by them were "premium" or "Sukhdi" from the user of the property 

under a contract. I find that facts not in dispute are that Appellant has 

published an advertisement for inviting tender for letting of the space for 
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the purpose of running a medical store in their Hospital premises on 

payment of lumpsum amount initially for the period of 35 months with 

upset value of Rs.31 ,00,000I- and Tenders were called for; that the tender 

dated 30.05.2009 for Rs.66,66,6601- for the use of space for the period 

from 25.06.2009 to 22.05.2012 was accepted; that for the next period of 

35 months i.e. period from 23.05.2012 to 22.04.2015, tender dated 

22.05.2012 for Rs.1,71,00,000/- was accepted by the Appellant. It is also 

not in dispute that maintenance charges were being collected on monthly 

basis by the Appellant from the Lessee. Thus, the amount collected by 

the Appellant are not a lumpsum amount as claimed by them but were 

being collected for pre-decided period and tenders were called for 

periodically. Therefore, argument of one time 'premium' or "sukhdi" 

received by them is not correct! tenable. 

6.1 I also find that Appellant had published advertisement calling for 

Tender by setting "upset value" of Rs.31,00,000/-. Therefore, tender with 

an upset value for a space to be used for running a Medical Store, a pure 

business activity can not be treated as "donation" offered by the highest 

bidder of Rs.66,66,660/- for the first period and then Rs.1,71,00,000/- for 

the next period of 35 months. It is not the case of Appellant that amount 

paid by the Lesse is treated as donation by the Lesse and was a donation 

in terms of Income Tax Act, 1961. I find from the Appellant's letter dated 

05.08.2015 and Show Cause Notice dated 16.10.2015 that Form 26A5 of 

the Appellant shows Lesse Smt Naynaben Rajubhai Thakkar has made 

the payment by deducting the TDS. Thus, it is not a donation in terms of 

Income Tax Act also. Appellant has produced a certificate dated 

17.02.2018 from a consulting civil engineer regarding probable rent 

prevailing during 2010 in the vicinity of the premises of the Appellant. I find 

that the certificate is issued in personal capacity on the basis of personal 

experience and has no legal support to decide the matter of service tax in 

the present case. 

7. Appellant has relied upon Para 72 and Para 74 to Para 77 of the 

decision of Hon'ble High Court of Calcutta in the case of M/s. Infinity 

Infotech Parks Ltd reported as 2014(36) STR 37(CaI) and also decision of 

Hon'ble CESTAT in the case of Greater Noida IndI. Dev Authority reported 

as 2015(38) STR 1062 (Tn-Del). I find that Hon'ble High Court was 

dealing the case of 'premium' or 'salami' and has referred the Hon'ble 

Supreme Court's decision in respect of Income Tax Act, 1961 
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distinguishing one time premium as 'Capital Income' against the periodical 

"Rent Income" which is not the case here as space is not being let for long 

lease of 90 years or even for 10 years for that matter. Also, payment made 

by the Lesse in this case is for period of 35 months and hence this again 

is not a capital expense for Lessee as this is a periodic payment to use the 

space Lessen by the Appellant. In the facts of this case, it can not be said 

that the amount paid is 'for obtaining lease' and it is nothing but a payment 

for 'use and occupation of the immovable property. Taxing event under 

Section 65(105)(zzzz) read with Section 65(90a) is renting of immovable 

property, and service tax would be leviable on the element of rent i.e. the 

payments made for continuous enjoyment under lease which are in the 

nature of the rent irrespective of whether this rent is collected periodically 

or in advance in lump sum. I am, therefore, of the considered view that 

case laws relied upon can not be made applicable in the present case. 

8. As regards exemption under Sr No.4 of the Notification 25/2012-ST 

dated 20.06.2012 claimed by the Appellant, I find that the exemption is 

available for charitable activities undertaken by an entity registered under 

Section 12AA of the Income Tax Act, 1961. Exemption at Sr. No.4 and 

definition of Charitable Activity under Clause (k) of Para 2 of the 

Notification read as under: 

"4. Services by an entity registered under section 12AA of the 
Income tax Act, 1961 (43 of 1961) by way of charitable activities; 

(k) "charitable activities" means activities relating to - 

(i) public health by way of - 
(a) care or counseling of (i) terminally ill persons or 

persons with severe physical or mental disability, (ii) 
persons afflicted with HIV or AIDS, or (iii) persons addicted 
to a dependence-forming substance such as narcotics 
drugs or alcohol; or 
(b) public awareness of preventive health, family 
planning or prevention of HIV infection; 

8.1 I find that the appellant had provided the space on lease for 

a consideration and hence, the activity does not qualify to be 'Charitable 

Activity" as defined in the Notification and hence no exemption is available 

to the Appellant on this ground. 
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9. The appellant further contended that the demand was time 

barred as there was no suppression of facts and! or malafide intention, 

fraud or intention to evade payment of service tax. In an era of self-

assessment, the onus is on the assessee for compliance of law. In that 

context, the meaning of 'positive act of suppression' also changes. The 

scheme of levy based on voluntary compliance cannot be reduced to 

voluntary payment of tax by arguing that there is no positive act of 

suppression involved and not taking registration. The onus is on the 

assessee to comply with the regulations, it is their duty to come before the 

department, declare the activities and seek guidance of the department if 

required. In this case appellant had not given any information till the 

investigation was started by the department. Therefore, Appellant failed to 

prove their bonafide in absence of any communication with the 

department about their activity and any doubts on taxability. No evasion 

can be justified in the guise of bona fide belief of taxability. Therefore, 

suppression of facts and intent to evade the payment of service tax are 

established in this case and hence, invocation of extended period under 

Section 73 (1) is justified. Therefore, penalty under Section 78 imposed by 

the Adjudicating authority is also legal and proper. I rely on Final Order of 

the Hon'ble CESTAT, in a case of TVS Motor Co. Ltd. reported as 2012 

(28) S.T.R. 127 (Tn. - Chennai), wherein it is held as under: 

"13. So far as ground of no penalty advanced by learned 
counsel is concerned there is nothing on record to show that the 
appellant avoided its liability bona fide when it is an established 
business concern with vast experience in application of provisions 
of Finance Act, 1994. Its returns did not disclose bona fide 
omission. Rather facts suggest that knowable breach of law made 
the appellant to suffer adjudication. Accordingly, no immunity from 
penalty is possible to be granted on the plea of tax compliances 
made which was found to be a case no payment of tax on the 

impugned services provided during the relevant period." 

9.1 As regard Appellant's submission for non imposition of 

simultaneous penalty under Section 76 as well as under Section 78 of the 

Act, I find that penalty under Section 78 is imposable in this case and also 

imposed in respect of confirmed demand of Rs. 24,90,645!- and Penalty 

under Section 76 is imposed for confirmed demand of Rs.4,27,631/-

pertaining to the subsequent period when no suppression of facts alleged 

very correctly. Therefore, I find that no simultaneous penalty has been 

imposed in the impugned order and hence Appellant's argument is not 

supported by the fact at all. 
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10. As regards appellant's plea of cum-tax benefit, the main 

ground put forth is that they have not collected any service tax from the 

service recipient. Thus, consideration received is not inclusive of Service 

Tax and hence cum-tax-value is not acceptable. I find that the appellant 

had grossly neglected the provisions of service tax by not applying for 

registration and suppressed the material facts from the department as 

discussed in Para supra In the circumstance, I am of the considered view 

that cum tax benefit could not be extended to the appellant. I rely on order 

of the Hon'ble CESTAT in the case of M/s Dhillon Kool Drinks and 

Beverages Ltd. reported as 2011(263) ELT241(T), wherein, it has been 

held that such benefit is not to be extended in cases where the duty/ tax 

evasion occurred on account of suppression of facts or contravention of 

the provisions with intent to evade payment of duty! tax. I, therefore, hold 

that the appellant can not be extended benefit of cum-tax value. 

11. In view of foregoing discussion, I hold that Appeals do not 

sustain on merit and hence I reject the appeals filed by the Appellant. 

. '311c4d1RT c  cti 4J  3{t cPj 11ckI 3q1cfd cI"l tftij vlldl 

11.1 The appeals filed by the Appellant stand disposed off as above. 

( J I 

'31II (3fE) 
By Reqd. Post AD 
To, 

M/s. C. U. Shah Medical Centre 
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