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3IiT9T -1i R/Roth-.3.f. (UT.t) I~,ølicb (9.?o.Ro 1T1 3ITf 

o(/o-1 ¶~,o-ticb .?L°I9 3- 0-Uj t i. 1T ,31IIct-d, t1 1I cb 

3ç4jc, ] ç'-c4,,, (rf.ftc.lTR), €*) 1r ss 41 1TTCI, It?T .3c4-lfc, J 

3Tf1RTT 41 31c1d'cI c  c    3Jtfr 4 3TTT tnftr # 

3T't[ jiI 4 IlcI-d ¶T dJfl 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 r( 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commission 

CGST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Exc 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3TT 31k.lct-d/ Q1ctT1 31ilcl-cl/ i'-4Nlc1-c1I ItI-1'* 3-lkc4-d, ia-ç 3c- -UC, 1c-cb/ Icli4., k,icb'k / jik'-ir 
I fl1TJf/ Ico-Idl.I clj'U 31lc1 TTt 'i-Id 31Tl 4 H1d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assist 

Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham/ Bhavnagai 

El 314 lctC1'i & U1Ic1k  E& a-lId-I '-Icli /Name & Address of the Appellants & Respondent :- 

1. M/s Atul Manufactures, Plot No. 291/B, GIDC, Chitra Industrial Est 

Bhavnagar 

 3TT(3TW) 4 ?211F c1id I1Ic1 4 3Y'i.lcicl 11ctl / ',Il1lcJl 

3TT - cbdl l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate autho 
in the following way. 

.fld-Il ]-cb ,a-cQ.I .jc'-IIC, 1'-c1, 1 'i.1Ic*i 31c' a- 4l'iuI1f1ct.tUl ia-ç.I 3c-'-IV, 1 

3T ,1944 4 cJRr 35B 3trr u tr 1994 4) TRf 86 3 

dTI4'c TI 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

cl41c*ui d-lc4Ict,o-1 4 d-Iid1c1 d-ll 1cIi, 'bc-cR 3c-Yk,a1 lc-cb tT .c1Icb( 3Jt 

a- 1lIi1lcIi.ti c1 1lP'tF '-)16, R cI1'ct 4 2, 3IR . tRT, a-li t 4IT4t tiii I 
The special bench of Customs, Excise & Service ax Appellate Tribunal of West Block No 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) ,)cl-c-I .t-ik, 1(a) 4 6tdW 1V 3Tt'r4t 3flITT 't'F ifl 3Tt't4 d-ll 1e-ct, c'k1 3c'-II ic-c, 

, c1Ic*,. -l'i'la1 a-'i-Il-ll11c1,Ul (S'l-èc.) cgi  ThTr tir IjcH, , ,1c1k cld, 'i1le TT 3f 

31dIstlC,- ooVE, 41 c11 ZIT tIli,I.! T/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than 
mentioned in para- 1(a) above 

(A) 

(i) 



(iii) 31'-11c1-1 aIlIl ,tUI s1J-8J 3TT fV 'a-c 3c4tc (3Ttf) f Idtck), 2001, 
ilJ-I 6 3ldd 1r-iWr ti JI  4L14 EA-3 tfl' '1 c  fR1T 5lT1T t]JiLJ I I 

c-,d- iJc i1t 1TT, j1j ,3çlfr, lc-cb cl -fld1 cf1 J-ltdl 3Th dIt-lI dII l-l'o1I, 4Y1. 5 
]7f [[ 3W ctJ1,  5 inr v ZTT 50 mr dct 3TTT 50 V 311 hJ-i f: 

1,000/- 5,000/- 3T 10,000/- trr r 1TftT 31[f l-ct cl 1cida cl-I 111T 
]-c4 T §-IdIdIo-1, I6Id 31c4'kl olIlc*Ui 41 iii .dtiIcb -d'. o1Id- 

cli TT TT iId *F TtF_TT f1T 51TTF tIV I II1d TR h[ dI 

41 3'H lIlI 'I9T tII1LJ 'iI &11Ild 314)I a.IkflIc1c*,.1JI 4) lkS1 tTT I 4dIo13flf 

(k-?. 3tth) fiv 3ic- rr 500/- 1e-cb 5fff  1ff 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form ot crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of an 
nominated public sector bank of the place where the bench of the Tribunal is situatec. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31iI o-il1I))cb'uI .-l-lT 3Tt[,  mT 31)14r, 1994 r tm 86(1) 3flT c1Icb 

f-iic, 1994, 9(1) c1d tfI1T U1I S.T.-5 t tTh( 1il-l') 41 T U 

T1 fRT 31Tf f 3T cl T4 , 31cl 1t 1TT   (3 

lIt tIlIV) 3fr Tt cbd-1 iJcb T1t {T1, li 1Icb'& c J-jtd c d-fldj 3ft cjdII4J 

dj.fl jjd-o-fl, 'b'..IV 5 1T IT 3F[ 4-,d-j, 5 1T &'-lV Zff  50 T& 9V dc4-  3TTT 50 fR 'b'-1V 
I't cba1T: 1,000/- rl

,_
5,000/- tft 3TTT 10,000/- qt T 1I11IftT rir  cf) 

çdo-j c  fIftT çc4- j{ dIdloI Ilc1 31L1c4'II oIlllcbtJI 4i iii i1-i 

f 1'r ic10 * TW jllo1I tii 

f dIçjIol , cb 4 3-1 fRT ff tltV "iI II1c1 3141c'1k1 a jjcUI c)  INsH fr - 

TTT 311r (-è 31th) fl1r 31Iào1- IT1 500/-  T fltñfti lc4 j11-U ca-fl ff / 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruphcate in Form S.T.5 as prescribed under Rule 9(11 of the 
Service Tax Rules 1994, and ShaJl be accompanied by a copy of the order appealed against 
(one of which shai be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of servic tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Regtstrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fr 3ffrjr, 1994  tITU 86 4  3tT-t4TT31 (2) tTf (2A) 3t9r c  4 3fr, ic* 

f-ic1, 1994, 9(2) L1cl 9(2A) c1d ¶11T W4 S.T.-7 c11 ff -I'n'J11 3[ 1TT 

3-IkIcl-d, ocII 3c(-U, fF 3-rTIT 31Hc1-d (3Tt[), a- 'kI ie-cb T{f tITfT 3ITT cl I1II 

Hda cb  (3t Vt ~t ld1I1ci i1t tIV) 3fl 3-1IQ.ctd l.lct 31k1 -d 3TThF 5klc-d, 

3çLfl, lc,-cb/ Ic1Icti(, cli') 31c a- IkIllich&Ul ct1 31Ia-I c F[ T ftt ?,a') 31T c11 

1/ 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

+11I 1c-cb, irçk 3c -1lc, Vcl Jc4i,Uj (I-?) Tft 3Ttft k 
3cYt 1-cb 3TZtT 1944 41 1TT 35i.Yi 3E[, t 4) 1cc11Q.I 3T1If?Tf, 1994 cl PTT 83 

31ddc1 lclic cb'I 1't 1ITJF c  dl , +1 3I1r i1I 31'IIc'ikl 1l1cUl 3t[ d'  -jJ- 3 -Lfl, 

cli  J-jjdj 10 I[1fI?TT (10%), jlcl J-fldj i lJ-ajI ¶cflI~,cI , ZIT IJ-1o1l, lcl ?Ff Io1l 

1clh1~,d , F -ldIdl ¶R1T  '11V, IIf f i irr f ii') ITt iiif1r  if ci 

YV 31rfl 

3cYlc, lcc1' 1 ljch( 31ç-ldç-1 "d1ld f(r TT lc-ch" fIdo-1 ii1l1ci 

(i) WV11t3iddc1f 

(ii) 0ia 'jid-U c ç" dld ift 

(iii) lo-ik i -n ¶ jc1c) 11-1d 6 t 

i1TT Jif 3 1..Jc 3Ttf ldI Tt 

For an apeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 1TT 'H'R 1TTUT 31TT: 
Revision app1iation to Government of India: 

 311f t iT°1 ii1ii 11IId IJ , ZI 3c'llc, 31 fZ[T, 1994 cl -IR{ 

35EE 1T[ Hcl'1i i 3TfT 31 -1R[ 1.'*i'i, 91It 311T ¶I Ie1I, (I-c1' 

11rT, 'EM 14 3TT, -iiii, o1 1~c-11O001, t fff , 'lIcl E1T1VI / 
A revision application lies to the Under Secretary to the Government of India. Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building Parliament Street, New Delhi- 110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

J-IIc'1 1cio1 HId-Ic , II ølcb'I-1I1 d-Ie1 f1' [  

'tTT iT ¶  3T c4, 4 o Zff fb4. 1t 1 c*i 3 d d o1 M, ZIT ff 

TV 1R°T 'J-Hei thTT 1 qii  4T d i.aio- 

4-fl fII 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) -imr fh)  r   c2 -ni q T1 iT;- 

5c'-UC IffcI1 d 41 Tt! 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or terntory outside India. 

(iii) I1 i'- d çflo- tT 1it 1RT 1T1 Tt TT1 c4,') d-llc1 I1Id ¶f d / 
In case of 'oods exi'orted  outside India export to Nepal or hutan, without payment of duty. 

3c'I .3c'1IC 1c'4 1dIdIo-I fi   3lfZff t 

C-15d J-fl'-4  4) dI 3t 3rrr ?t 31lctd (31t[) TT Pcd 31l11P1 (T 2), 

1998 41 RT 109 f d  dI 31T III111 T J lIc, rtr1r f iv ii 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or alter, the date appointed under Sec. 109 of the Finaice (No.2) 
Act, 1998. 

'lcI-c1 31Tk1T *t t i1ii 'ftisi EA-8 , ft 4 -c 3c-1lc1 1c'4 (3Tr) i-HcieIl, 

2001, fld- 9 3flMT  , i 31TT .tiui 3 i-ii 41 zn 'E1TfV 

.3L4icfd 311T   31Tr 31tf 31it c ç4do- cj) 3T1_'€Tfl ITT 
3çL 1cb 31Th1Z[f, 1944 41 1TU 35-EE c1d ¶tQ1Iftr 1cb ) 3lI1d1 d'( 

TR-6 lç4d  4i ifvi / 
The above ajpIication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-1 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE oT CEA, 1944, under 
Major Head of Account. 

UJ 3 4   3,j4d)) c Tf I 
iI -1c1do1 V Z1T 3Tf 4J-j 200/- t dIdlc- Zff 'iilV 31T çjdo 

iT cq   t fr  1000 -/ T dIdI -  fii yUL' 
The revision application shall be accornpanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and l<s. 1000/- where the amount involved is more than 
Rupees One Lac. 

.LII~,  31lf f d-lcI 31Tft f11T ',1ci d  3Uf fIV Ib EH dIdIo1, 3'4fd 

'lIo1i till
____

1 ti t[ ci f 1lV Zjff  3il 
lI1ct4.'Jl t ic4i 31t1ff 1T IF 'H*iI't Uci' 31T fii 1Idl I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant I ribunal or 
the one pplication to the Central ovt. As the case may be, is filled to avoid scriptoria work if 
excising Ms. 1 lakh fee of Rs. 100/- for each. 

o- Ikllcl ]c 31Pf, 1975, i+it1)-I 31T1R d-lc1 311sf fTT 3flf 41 
t ii1r 6.50 4l1 r ii-i R.1 1u 1T lT1vl / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act,1975, as amended. 

(F) Thi-n 'b'-çkI 3 -Y14 1e- IclIcl  311cQ.I o-QN1lIIcb.(Ul (ctlQ- f1) 1lJ-ilcle, 1982 1 iI1FI 
i 311 F[l1Tf -iiil cli? I4ld clIc lJ-l'l c  3t AII'1 31Icl$d tmrr 1Ic1I I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

3t-ti I1I1 T'itTt t 31tlf CI1c'l 11c1 clILlcb, -cd 3fl oic'k1c1-1 t{Ti1 

3Trrlf 11IItT I.HI www.cbec.gov.in ?,j iit / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website www.cbec.gov.rn 

(iv)  

(v)  

(vi)  

(D)  

(E)  

(G) 



V2/43/BVR/2017 

ORDER-IN-APPEAL:: 

M/s Atul Manufacturers, Plot No. 291/B, GIDC Industrial Estate, Chitra, 

Bhavnagar (hereinafter referred to as the 'appellant') have filed this appeal 

against 010 No. BHV-EXCUS-000-JC-42 TO 62-2016-17 dated 06.01 .2017 of the 

Joint Commissioner of Central Excise, Bhavnagar (hereinafter referred to as 

'lower adjudicating authority'). 

2. The briefly stated facts of the case are that the appellant was subjected to 

various proceedings and a number of orders have been passed. By an Order-in-

Original BHV-EXCUS-000-JC-42 TO 62-2016-17 dated 06.01 .20 17 passed by the 

lower adjudicating authority, an amount of duty to the tune of Rs.1,75,50,7271-

has been confirmed alongwith interest and imposed Penalty of Rs. 1,75,50,727/-

and Rs.10,000/- upon appellant. 

3. Total 21 SONs have been decided vide the impugned Order by the 

adjudicating authority. Being aggrieved by the impugned order the appellant filed 

the present appeal on the ground that the Joint Commissioner has erred in 

confirming the twenty one Show Cause Notices for the period May-2009 to June-

2016, thereby changing classification of the product "Zymegold Plus" from a 

Fertilizer under Tariff Heading 31010099 as claimed by the Department and 

consequent to this change in classification confirmed demand alongwith interest 

and imposed penalty upon them. 

4. The facts of the case are that during the course of audit, it was observed 

that apart from other products, the appellant had started manufacturing and 

clearing new items viz. "Zymegold Plus Granules", falling under the category of 

Plant Growth Regulator covered by Chapter Heading No. 38 of the Central Excise 

Tariff Act, 1985 and attracting Central Excise duty. However, the appellant had 

classified the same under Chapter Sub Heading 31010099 which attracted "NIL" 

rate of duty. Since the process and end use were found almost similar to their 

other products i.e. Plant Growth Regulator manufactured by the appellant, a 

sample of the said product i.e. "Zymegold Plus Granules" was drawn on 

23.02.2010 in presence of the authorized representative of the appellant and the 

same was sent to the Chemical Examiner, Customs House, Kandla on 

24.02.2010, alongwith manufacturing process and details of inputs, for the 

purpose of testing to arrive at a proper classification. 

5. It was also noticed from the ER-i return that the appellant has started to 

mention their final product "Zymegold Plus Granules" as "Animal or Vegetable 

Fertilizers whether or not mixed together or chemically treated; Fertilizers 

produced by the mixing or chemical treatement of animal or vegetable products", 
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under Central Excise Tariff sub-heading No. 31010099, assessing at NIL rate of 

duty, in the monthly return of ER-I for the month of May-2010 and onwards. 

6. On the basis of test result conveyed by the Chemical Examiner, Customs 

House, Kandla, vide letter F.No. KCLI42/Cent.Ex./2009-I0 dated 17.03.2010, two 

Show Cause Notices were issued to the appellant, proposing to classify "Zymgold 

Plus Granules" manufactured by them under Chapter Sub Heading No. 

38089340, attracting Central Excise duty instead of Sub Heading No: 31010099, 

as claimed by the appellant. The adjudicating authority adjudicated the said 

SCNs and confirmed the demand of Central Excise duty under Section 1 1A of the 

Central Excise Act, 1944, alongwith interest and imposed penalties under Section 

1 1AC of theAct and Rule 25 of the Rules. The adjudicating authority also relied 

upon test result dated 01.07.2011 issued by the Chemical Examiner, Custom 

House, Kandla for the subsequent 19 Show Cause Notices issued to the 

appellant on the same ground. 

7. The impugned Order has been issued in the fourth round of litigation. 

First Round of litiqiation: 

8. The first two SCNs (i) No. V/15-01/D/I0-I1 dated 30.04.2010 and (ii) 

No.V/15-23/Demand-Atul/2010-11 dated 15.02.2011 were adjudicated by the 

adjudicating authority (Assistant Commissioner) vide 010 No. 04 to 

05/D/Excise/2011-12 dated 11/12.07.2011 confirming the demand alongwith 

interest and Penalties and the same was uphold by this office vide OIA No. 75 to 

76/20 1 1(BVR)/Commr(A)/RBT/Raj dated 26.11.2011. Thereafter, Hon'ble 

CESTAT had remanded the case to the Original adjudicating authority without 

expressing any opinion on the merits of the case vide Order No. N1300-

1301iWZB/AHD/2012 and S/1756-1757iWZB/2012 dated 23.08.2012 with a 

direction to provide copy of test result dated 01.07.2011 issued by the Chemical 

Examiner, Customs House, Kandla, which was relied upon by the adjudicating 

authority but did not provided to the appellant. 

Second Round of litiqiation:  

9. Subsequently, SCN No. V/15-01/D/2011-12 dated 24.02.2011 and V/15-

56/D/2011-12 dated 26.12.2011 were adjudicated vide Order in Original No. 351 

to 352/D/I1-12 dated 28.02.2012 confirming the demand. Being aggrieved, the 

appellant preferred appeal before this office and this office had reminded the case 

back to the original adjudicating authority vide OlA No. 146-147/2012 

(BVR)/SKS/Commr(A)Ahd dated 28.12.2012. 

Third Round of litiqiation:  

10. Subsequently, the Assistant Commissioner, Central Excise, City Division, 

Bhavnagar adjudicated remanded cases (4 SCNs) alongwith other SCNs (total 8 

SCNs) for the period September-2011 to October-?012 vide 010 No. 08 to 
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15/DlExcise/2013-14 dated 14.08.2013 and one more 010 No. 21/DlExcisell3-14 

dated 01.11.2013 Both these OlOs were challenged by the appellant before this 

office, and this office vide OIA No. BVR-EXCUSE-000-APP-168-176-13-14 dated 

31.01.2014 remanded the matter to the Original Adjudicating authority after 

permitting appellant to cross examine the Chemical Examiner. The appellant 

preferred appeal before the CESTAT and CESTAT had also also remanded the 

matter to the Original Adjudicating authority and permitted Cross examination of 

the Chemical Examiner. 

Fourth Round of litiqiation:  

11. Thus, this is fourth round of litigation, wherein the lower authority (Joint 

Commissioner, Central Excise & Service Tax, Bhavnagar) passed 010 No. BHV-

EXCUS-000-JC-42 to 62-2016-17 dated 06.01.2017, wherein decided total 21 

SCNs covering period from March-2010 to June-2016. 

12. Being aggrieved by the impugned orders, the appellant preferred the 

present appeals on the grounds that: 

(i) the impugned order is bad in law as it has been passed beyond the scope of 

the twenty one (21) Show Cause Notices inasmuch as the only basis for 

change in classification in all the Show Cause Notices is the opinion of the 

Chemical Examiner as contained in the two test reports dated 17.03.2010 

and 01.07.2011 that the product Zymegold Plus does not merit 

classification as a Fertilizer alongwith a bland statement not supported by 

any evidence that the product Zymegold Plus does not contain N, P or K; the 

impugned order has confirmed change in classification by relying on the 

details as contained in the trademark registration certificate and the details 

as allegedly displayed on the website of the Godrej Agrovet Limited to come 

to a conclusion that the product Zymegold Plus is not a Fertilizer; the 

impugned order has been passed beyond the scope of the Show Cause 

Notices as it relies on Rule 3C of the Interpretation Rules to hold that the 

product Zymegold Plus is classifiable as Plant Growth Regulator under Tariff 

Heading 38089340 and does not merit classification as a fertilizer under 

Tariff Heading 31010099 when the Show Cause Notice do not refer and rely 

on the Interpretation Rules for change in classification; the impugned order 

has been passed contrary to the settled law as laid down by the Hon'ble 

Supreme Court in the case of Toyo Engineering Limited reported in 201 ELT 

513, wherein it has been held that an order passed beyond the scope of the 

Show Cause Notice is bad. 

(ii) the impugned Order is bad as the adjudicating authority while adjudicating 

the Show Cause Notice has not acted in his capacity as a Quasi Judicial 

authority as much as instead of examining the validity of the information 
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relied upon in the notice, he has carried out his own investigation and relied 

on information which he feels is relevant to decide the classification issue 

when the information he relies on has not been relied upon in the Show 

Cause Notices; that the adjudicating authority can not improvise the 

allegations made in the Show Cause Notice; that the Adjudicating Authority 

has come to a conclusion that the Department has discharged the onus cast 

on it for change in classification, called for and researched information / data 

which is not part of the Show Cause Notice viz, details in the trademark 

application and on the website of Godrej Agrovet Limited; that the Quasi 

Judicial Authority has to act fairly and impartially while deciding a dispute; 

that the impugned Order is ab-initio and therefore, be set aside on this 

ground alone; consequently, classification as a fertilizer under Tariff Heading 

31010099 as claimed by the Appellant be upheld. 

(iii) The impugned Order is bad as it relies on letter dated November 24, 2016 

issued by Smt. Lamibal S. Dhakate of SSA, Ghaziabad, wherein after 

referring to the letter issued by the JCCE, Bhavnagar asking for documents 

referred to in the cross examination of Dr. G.P. Sharma, the letter issued by 

Smt. Dhakate encloses the required literature for standard test methods of 

N,P,K and further goes on to state that even though test report was 

requested, no reply was received from the in-charge Customs Laboratory, 

Kandla that the letter was issued by Smt. Lamibai S. Dhakate and not by 

Dr. G.P. Sharma, the Chemical Examiner, who had issued the two test 

reports (March 17,2010 and July 1, 2011) and who in his cross examination 

stated on oath that he will provide details of the methods adopted for testing 

the samples and copy of the report issued by the chemist; that the subject 

two test reports were the only basis for change in classification were issued 

by Dr. G.P. Sharma and therefore, only Dr. G.P. Sharma could state that 

what methods were used in the year 2010 and 2011 for testing the samples 

of the product Zymegold Plus; that no other person could state which 

methods were used for testing the samples in the year 2010/11; that as 

there has been no information provided by Dr. G.P.Sharma about the 

methods used for testing the samples and as Dr. G.P. Sharma has also 

failed to provide copy of the report issued by the chemist, the validity of the 

test reports as the basis for change in classification have to be examined in 

light of these facts. 

(iv) The impugned order is bad as it upholds the change in classification based 

on the two test reports, which is nothing but the opinion of the Chemical 

Examiner on classification of the product Zymegold Plus under Central 

Excise ignoring the settled law that Chemist cannot opine on classification 

but has to merely provide the technical specifications; that the core function 

of tariff classification is beyond Chemical Examiner's ralm and relied on (I) 
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Puma Ayurvedic Vs. CCE (Supreme Court) reported in 196 ELT 3, (ii) Twin 

City Organics Pvt. Ltd. Vs. CCE (Tribunal) reported in 148 ELT 568, (iii) 

Triton Synthetics Fibres Pvt. Ltd. Vs. CCE (Tribunal) reported in 106 ELT 

557, (iv) Stadfast Paper Mills Vs. CCE (Gujarat High Court) reported in 1983 

ELT 744, (v) Unitec Industries V. CCE (Tribunal) reported in 70 ELT 141, (vi) 

Oxide (I) Pvt. Ltd. V. CCE (Tribunal) reported in 128 ELT 513, (vii) Danmet 

Chemicals Pvt. Ltd. V. CC (Tribunal) reported in 112 ELT 844 and (viii) N.P. 

Venkatraman Iyer V. CC (Tribunal) reported in 23 ELT 471. The appellant 

further submitted that during the course of cross examination also the 

Chemical Examiner on oath has specifically stated that the testing was done 

with a view to determine the classification of the product; that answer No. 6 

of the Cross Examination may kindly be referred in this regard. 

(v) The impugned order is bad in as much as it fails to appreciate that the 

Department has not discharged the onus cast on it for changing the 

classification from Fertilizer under Tariff Heading 31010099 to Plant Growth 

Regulator Tariff Heading 3108934; that if the Department does not 

discharge the onus cast on it for change in classification, the classification 

as claimed by the assessee has to be accepted and relied on (i) Hindustan 

Ferodo Ltd. V. CCE (S.C.) reported in 89 ELT 16, (ii) Colgate Palmolive V. 

UOl (Bombay H.C.) reported in 1980 ELT 268, (iii) Heveacrum Rubber V. 

Supdt. Of C.Ex. (Kerala H.C.) reported in 1983 ELT 1685 and (iv) Bombay 

Paints and Allied Products V. UOI (Bombay H.C.) reported in 21 ELI 663. 

They further submitted that the twenty one Show Cause Notices do not give 

any cogent reasons for the proposed change in classification but merely 

relies on the two test reports dated 17.03.2010 and 01 .07.2011; that the test 

report dated 17.03.2010 does not provide any technical data to arrived at on 

analysis of the sample but it merely states that the sample has been 

examined in light of the Central Excise Tariff Act, 1985, HSN, Laboratory 

findings and testings and further states that the sample does not indicate 

properties required for classification under Tariff Heading 31010099; that the 

report of 01.07.2011 merely states that the product does not contain any of 

the three basic fertilizer elements which is the mandatory requirement to be 

covered under the definition of Fertilizer; that both the test reports do not 

specify the nature of test which has been carried out on the sample; that 

both the test reports do not specify the methods adopted for carrying out the 

test; that the Cross Examination of the Chemical Examiner conducted on 

30.07.20 14 clearly brings on record the fact that the test reports were issued 

based on report which was initially issued by the chemist and after 

discussion between the Chemical Examiner and the chemist, the test reports 

were issued, however, there is no report of the chemist available; that the 

Chemical Examiner Dr. G.P. Sharma has not provided any details of the 
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methods used for testing inspite of stating on oath that he will provide the 

same. 

(vi) The impugned order fails to appreciate that their product "Zymegold Plus" is 

a fertilizer. 

(vii) The impugned order discards report of independent laboratory on factually 

incorrect basis that test reports are not challenged. 

(viii) The impugned order is bad as it has confirmed the Show Cause Notices 

which have been issued merely relying on the audit objections without any 

independent application of mind. 

(ix) The impugned order is bad as it does not deal with all the contentions and 

case laws cited by the Appellant in support of the submission that 

classification as claimed by the appellant is correct. 

(x) The impugned order is bad as it has been passed contrary to the settled law 

that when facts have been disclosed, suppression with intention to evade 

duty can not be attributed as held in the case laws : (i) Anand Nishikava Vs. 

CCE (S.C.) reported in 188 ELT 149, (ii) P.R. Rolling Mills Vs. CCE 

(Tribunal) reported in 249 ELI 232 as confirmed by the Supreme Court 

reported in 260 ELT A84, (iii) Maruti Udyog Ltd. Vs. CCE (Tribunal) 

reported in 147 ELT 88, (iv) CCE Vs. Visen Organic Inds. (Tribunal) reported 

in 223 ELT244. 

(xi) The Appellant further submits that as no duty is payable for the reasons 

stated above, penalty is not imposable; that there is no suppression of facts 

with intention to evade duty as explained above, penalty is not imposable 

under Sectioii I IAC of the Act and the same be set aside; that the dispute 

between the Appellant and the Department pertains to classification, it is 

observed that it is purely an interpretation issue and in these facts, 

suppression of facts with intention to evade duty cannot be attributed to the 

Appellant and penalty imposed under Section 1 1AC of the Act be set aside 

on this ground; that penalty is not imposable under Rule 27 of the Excise 

Rules hence be set aside. 

13. Subsequently, in pursuance of Board's Notification No.26/2017-C.Ex.(NT) 

dated 17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the 

instant appeal has been taken on hand for passing Order-In-Appeal. 

14. Personal Hearing in the matter was granted and held on 26.02.2018. Shri 

Yogesh S. Patki, Advocate appeared on behalf of the appellant reiterated the 

submission already made in the case. He systematically explained his position 

regarding classification of the appellant's product and submitted compilation of 

case laws to support their case, which has been talen on record. 

Page 9 of 13 



V2/43/BVR/2017 

15. I find that in case of instant appeal, the impugned order was received by the 

appellant on 12.01.2017 and date of filing of appeal is 07.03.2017. Hence, the 

appeal has been filed within the stipulated time period and there is no delay in 

filing the appeal. Since the appellant has deposited an amount of Rs. 13,16,3051-

i.e. 7.5% of the duty demanded and submitted copy of the challans alongwith the 

appeal, accordingly the condition of pre-deposit also stand fulfilled. 

16. I have carefully gone through the records placed before me, appeal 

memorandum and the various submission made orally as well as in writing during 

the personal hearing. I proceed to decide the appeals on merits. The issue to be 

decided is whether the respondent department is correct in change of 

classification of the product "Zymegold Plus Granules" from Tariff Heading 

31010099 as claimed by the appellant to 38089340 or otherwise. 

17. On going through the impugned orders, I find that lower authority has 

classified "Zymegold Plus" under Chapter Sub Heading No. 38089340 instead of 

Chapter Sub Heading No. 31010099 originally classified by the appellant. For 

changing classification, the lower authority has relied upon two test reports dated 

17.03.2010 and 01.07.2011 issued by the Chemical Examiner, Custom House 

Laboratory, Kandla. I find that all the 21 SCNs decided by the impugned order 

were based on the above mentioned two Test Reports. 

18. I find that the case was detected at the time of audit and subsequently 

based on the Audit Report department drawn samples and got it tested at Central 

Revenue Control Laboratory at Kandla. I find that all the 21 Show Cause Notices 

heavily rely on the above mentioned both test reports. 

19. I find that this is fourth round of litigation in the instant case. Hon'ble 

CESTAT had first remanded the case for non supply of test reports and another 

time for not providing cross examination of the Chemical Examiner and this office 

had also remanded the case back on the same ground. 

20. I find that the appellant has objected for the results of the test reports and 

requested for Cross Examination of the then Chemical Examiner and the same 

was granted by the lower adjudicating authority before deciding the impugned 

order. The main contention of the appellant was (1) the Chemical Examiner can 

not opine on classification of the sample in his test report (2) the method by which• 

the samples were tested by the Laboratory is not mentioned in the test reports and 

the Chemical Examiner failed to explain the method during the Cross Examination 

and afterwards. 

21. I find that the contention of the appellant is correct that the Chemical 

Examiner can not opine regarding classification of the goods but has to give 
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technical details about the samples and has relied on various decisions in this 

regard. I also find that there were no efforts made either by appellant or by the 

respondent department for re-testing of remnants or duplicate samples drawn at 

the material time or subsequently. 

22. I find that the lower authority has confirmed the demand based on (i) Test 

Reports dated 17.03.2010 and 01.07.2011, (ii) Description of the product 

"Zymegold Plus" on the website of the principal manufacturer Godrej Agrovet, and 

(iii)General Rules for Interpretation of Central Excise Tariff Act, 1985. 

23. I find that the plea of the Appellant that the lower authority has travelled 

beyond the Show Cause Notice is not correct as the allegations leveled in the 

Show Cause Notice and confirmed in the impugned order are same i.e. Change of 

classification of the product "Zymegold Plus" from Chapter Sub Heading No. 

31010099 to Chapter Sub Heading No. 38089340, thus the reliance placed by the 

appellant on various case laws are misleading and not proper as no new 

allegations are made or confirmed by the lower authority against appellant in the 

said impugned orders. I find the plea of the appellant that the lower authority has 

not functioned as Quasi Judicial Authority is also not correct. I find that the Show 

Cause Notice was issued for change of Tariff of the product "Zymegold Plus" from 

Chapter Sub Heading No. 31010099 as originally classified by the appellant to 

Chapter Sub Heading No. 38089340. I find that the test results were challenged 

by the appellant on technical grounds and on the basis of decisions of various 

courts in this regard. I find that the appellant is registered assessee with the
•  

Central Excise department since long time and is having full knowledge of Central 

Excise Tariff classification as they were already manufacturing Plant Growth 

Regulator prior to the production of the product in question i.e. "Zymegold Plus". I 

find that the product "Zymegold Plus" was registered Trade Mark of M/s. Godrej 

Agrovet Ltd., Mumbai. Thus, the appellant was paying duty on behalf of the 

principal manufacturer and had chosen not to pay duty for their product "Zymegold 

Plus" and classified the same under Tariff Heading 31010099. I further find that 

the appellant was aware that his Principal Manufacturer M/s. Godrej Agrovet Ltd. 

was marketing and selling the product "Zymegold Plus" under Plant Growth 

Regulators and Bio-Stimulants i.e. other than Fertilizer as evident from their 

website though instead of classifying the product under Plant Growth RegulatorS 

under Tariff Heading No. 38089340 as alleged by various Show Cause Notices by 

the respondent department, the appellant preferred to classify and clear the 

product under Tariff Heading 31010099 at Nil rate of duty and thus evaded 

payment of Central Excise duty. I also find that the result of test reports issued by 

the Chemical Examiner dated 17.03.2010 and 01.07.2011, Trade Mark 

Registration Certificate in respect of the product "Zymegold Plus" and description 

of the product on the website of M/s. Godrej Agrovet Ltd. are all resulting to the 

one and the same fact that the product "Zymegold Plus" is Plant Growth 
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Regulator, hence, the plea of the appellant purely on technical ground is far from 

the fact, which is well known to the appellant also. 

24. From the above discussion, I hold that the appellant was well aware about 

the correct classification of the their product "Zymegold Plus" but intentionally 

preferred to clear the same at Nil rate of duty and on being pointed out by the 

respondent department, chosen to challenge the Show Cause Notices on frivolous 

technical grounds. I also find that the lower adjudicating authority has verified and 

taken on record various aspects viz. Trade Mark Registration Certificate and 

information on Website of M/s. Godrej Agrovet Ltd., Mumbai in addition to the Test 

Reports dated 17.03.2010 and 01.07.2011 issued by the Chemical Examiner, 

Central Revenue Control Laboratory, Kandla, though not mentioned in the Show 

Cause Notices before arriving at the conclusion. I further hold that the efforts 

made by the lower authority to arrive at conclusion and challenged by the 

appellant were logical and correct and it cannot be termed as 'beyond the scope of 

the Show Cause Notices' or 'researched' or 'investigation' by the lower authority 

as the said information was either provided by the appellant themselves (Trade 

Mark Registration Certificate) or was available in the public domain (Website of 

M/s. Godrej Agrovet Ltd.). Hence the plea of the appellant is neither correct nor 

acceptable. I hold that the appellant had intentionally classified the product 

"Zymegold Plus" under Tariff Heading 31010099 and cleared at NIL rate of duty 

though having full knowledge of the correct classification of said product. 

Accordingly I hold that Central Excise duty alongwith interest confirmed and 

penalty imposed by the lower authority is proper. 

25. In view of the above, I upheld the impugned orders and reject the appeal 

filed by the appellant. 

26. The appeal filed by the appellant stands disposed off in above terms. 

(P. A. Vasave) 
Commissioner (Appeals)/ 

Commissioner 
COST & Central Excise, 

Kutch (Gandhidham) 

F. No. V.2/43/BVR/2017 

By Reqd. Post A.b. I Speed Post 

To, 
M/s Atul Manufacturers, 
Plot No. 291/B, 
GIDC Industrial Estate, 
Chitra, Bhavnagar. 

Date: 12.04.2018 

Page 12 of 13 



V2/43/BVR/2017 

Copy to:- 

1. The Chief Commissioner, CGST & C.Ex., Ahmedabad Zone, Ahmedabad. 

2. The Commissioner, CGST & C.Ex., Bhavnagar. 
3. The Additional Commissioner, CGST & C.Ex.(System), Bhavnagar 

4. Joint Commissioner CGST & C.Ex., Bhavnagar. 
-Guard file. 
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