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Date of Order: Date of issue: 

IN. '(Id'k, 3-lid (3Ttr), ii'I TZT tirftr I 

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot- 

31°1T 3lPlSrlr/ ee.i-,i 3rP.T'5r/ j'it-i"r1/ iie  31Tme'pr, 'flsr j,-'ic trp/ ot#r, I.,t'*,c / .ater  / arithsmrl ait ttOi  

Jj  3t1It / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax, 

Ra(kot / Jamnagar / Garidhidham 

Et 31ctIC1'I & Icii1 T oll'H 1ri -ii /Name&Address of the Appellants & Respondent 

1. MIs Sains Steel Re-Rolling Mill), Plot No. 404-405,GIDC Chitra,GIDC-1, Sihor,Dist: Bliavnagar 

2. Shri Himanshubhai Nandlal Jagani, 38, Vihar Complex 4th Floor, Near Sahkari Hat, Waghavadi 

Road, Bhavnagar 

3. Shri Virshingh Bhadouriya Prop. Of Radhe Steel, 9, 1st Floor Sitaram Chamber, Top Naka, 

Station Road, Bhavnagar 

4. Shri Rajesh Gupta Partner of M/s Sains Re Rolling Mills Plot No. 404-405,GIDC Chitra,GIDC-1, 

Sihoi,Dist: Bhavnagar 

si 31At1r(3r4t51) A ss11Tm '*  ezr1'tr -1ld aA A 34'1d ttiltpmrA / titiqui 5ISr8T 3ltf/55 c,Iit mT aadt l/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(At *Iwir Srm ,iO'IT 3c91C, llSml tT li'4,& 3ltftAPr 11181SrT01 O 91A 314'tSr, O'fTSr 'ii  lr/mr 31ib1ow 1944 AT rusi 35B 
3lT3AT1t/A fd3 1994 ATom86r3Sr(-.11!Od fAT smAT 1/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the 

Finance Act, 1994 an appeal lies to:- 

(I) t4I4'"t i,'ti.1 A SWe15TPi SrAI .HtJ1c Ait 11.-'i', **or i,-'uc.l fll,"i, "Sr ais  3r'flATor tutJs"r AT ¶'r 'tim, t-c Sr 

2, 311T. i. 5, I ?AT, Sr At ifrfl snttr 1/ 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2. R.K. Puram, New Delhi in all 

matters relating to classification and valuation. 

(it) ,/l'f,1 oifts 1(a) A e,ltv sty 31'tliA 3TfflT srAt 3TtM ftsrr st, t/si ,-'itc lrtst  om Aermr flAtsr iut1laut 

(IF) At rifl'srst 81A01 'tiI?,wt, , cIt.q TTSr, nrsitAT stem 3rltTtl'r 31ctete,- 3oof  I, m't AT ,,ii.ft sl1j 1/ 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pars- 1(a) above 

t41Alsr tti)a"t Storm sittisT trs'ptsr .,  i ¶v *alsr 'itc trem (3r'tirr) 1ejioA, 2001, t ¶iei 6 * 31/TA/S tTm'tftpr Ct,v 

alA EA-3 S/ aliT tt1st A A 1r .it.ii TiAty I A was A was em tr1 stiSt, .,ifll .o-'nc trpm At stim ,i.a At O*IT 3/iT 

ei'ttCf 01511 .,ij.i).ii, 51tW 5 atei SIT war, 5 ,*is *rt.' 511 50 cma  ptstr 3151511 50 ems s'tu A 31113w sit 8/Stir: 1,000/-  "4A, 

5,000/- stlA 315/alt 10,000/- s'i ml ¶9lco'tftsr et item AT tAt s.i wtl 1915/fIst stem stir lT°TsiTst, 114113sr 31tf1A'rzr  AT 

Sinai r i'*' 4w-ct aiim A ft'st1 At it'l).it. tts o   itl ),stilcj ft'SC ,i(t l'5i 1t.1t sii1st I 5i5tJri fit-c 8/1 

atotmnar, *m AT em Semi A ,ir wrfv iii tl3rt 3/StIAlas iit(3ett'r AT iliccit 19siisr I iri7W 3lA51r (ste 311T) fIv 3flATsr-trir 

* 51151 500/- '8//V ml 191tt'tftsr ititot stall s,.&.il 'lit I! 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1.000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 

above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 

is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

(B) 3jtfl3/lSt .utet1tci' &ui r iiw 31'l't/T, Ol,-,j 351111ftoior, 1994 AT toiti 86(1) 3(115151 utci'ci 1)eeatefl, 1994, I/mI 9(1) 

etrir ST-S A eis 'o191st A At siT cii't4t er  mat fta 3uir t 1ts 3lAst At stall , stitAt u1 war A cii".i 

(.iA A em 1A 'J1Il1ld tII.I1 alTlv) a/Is  A sims A mm em tAt /I pias, ipr etwci AT soar AT oior 3/15 tlrtr ei 

s're 5 etisi SIT ae1 war, 5 ats sore air 50 c'its sttis /58/ 3/VeT 50 elm 'miv A 3T113tt* 11t wetir: 1,000/- 59. 5,000/ '5Sr 

315t51T 10,000/-   8/T 1915/fIst sn'tr srpw Ar ',4i sietr sAl 1915/fIst irims 8/1 lsstwar, srel13sr 314151/V .-etti15tciut AT inset /It 

1fi"lt' 4 -ci 1 arias A     ttst /1w cutcil .stft /tai1,et w it-c cutr 1ir ,,ti.1I SITI(/V I nt-1t3sr ft' ml 

ATs AT sas TITsiT A 3ett alflV ,,tft SR)et ar4)s1/an wastalftwaur AT inseT Ilatar I SW 3lA5r (lA 3(1/15) /1i 155t 3flAT5r-WT soar 

500/- siu 8/1 l91st'tftst Ile'l 51511 '4.(11 fl'lJil f 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 1/5.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding 1/s. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more tItan fifty Lakhs rupees, iii the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/- 

4. 
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(i) frt aInl, 1994 T BiTt 86 *r 3q-tTRT3?( (2) (2A) sj4 3T4liT, 1ai  fiiaic1, 1994, I1ia 9(2) B 

9(2A) 4i rti ftni'ifttt wit S.T.-7 ti tt4mft   iin anyr, 4iizr  nr 3TnTnT 31r (3itftT) *w1Tt c'iii irtt 

aii ciftr 3tTknl *1 ti1is# ei (tt il'nr MI1 titnWnir y'Iaft s1lfv) 3(1T 3t1 it r.eiU ei44 3ffr 3rttnT  4O'RT 

,c-'1lC, iir,-4'I 'li4&, 41t 3T4lt?Rt iiiiuili,i t 4'(1 ttl tti 31T11 t ft 11W ieIi 4,fl )4f I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shalt be filed in For ST.7 as prescribed 

under Rule 9(2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellate Tribunal. 

(H) i41tt i, *IsT -wc ii, '* oi  M4l'it iilur () 41 ',i1  3TtI'lt 41 eiiei ivTnr c9i 111W 3l1I11ttT 1944 

Bill 35mF4131tP)it, ft*tfcc  3T(f1fIll, 1994 4rBRT 8341 31tMlT aIq,( Ir31141v1) 3FvT 

 * 3T4tit i1 -'u. 111W1i1m 41 10 B1lryt (10%), 1W 1i5t Bll Sllt5IT 1QiI?d , Sri 5rvfRr, siw 4e 

foi1rt , wi 11TlR1W fi iV, Bi1 ft tr Bitt 41 3111*/f illS (Ill  ni  3f1lf sr ttfr 1W * 31lTSr it 

çqc t1 t'/f ii  41 31/14/f '1I,l flbl 1V 1ic4' * fl4-i 111*/f 

(i) Bm11*4131*/r , i 

(ii) ilit4'it ilStl *t *1 ic'id TfiT 

(if) sr8 iii I ioc'?t 41 Iqi 6 41 sm$7r Sf  

-14 t flr. 2) 31 T20144131RlT*tL4'I1fl 3 t1IIt41T 

imrsllr 315ff 1W 31tft/T 41r nildk 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is ats made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penatty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Ps. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shalt include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken: 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No2) Act, 2014. 

flit/f Fta'ii niSfftl1tJf 3l18sr: 

Revision application to Government of India: 
sr 3tTlr 411 qzf*alur iifl)i1 -.i11flfi iicf *, 41I5T 5cii  11 3I11W, 1994 411 BItT 35EE 41 1/IiT i1d4' 41 31114/f MeT 

afftsr, Sm/u ewi, iltha3Ur 31181W I2tc1 taicie, i,v~n 18si1si, sfWt srfit, Hai 19 STit, e+ie, 1T*, 11111/1*t-ii0001, 411 
fii .iiii 'mThvl / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

el?, Tit 41 41 iiaic1 41, 5tl i#,eii j.ci 411 I,I11 iia1 41 t18it s 41 niitsrstsr 4i cfii sri ¶~OII1 313li1 #'111aI1 n 
I11it f41 oi g si 41 i1 'iiiii 41 kii, sri f  S13Tt 41 zff 13RW 41 41 iewi 41 t1i1, Ifi 'Hai1 liT 
ffl gsi41zrrsr* wi,j  41si1ss41*I! 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

SIR/I 41 ei't I'+I)  sir th 411 fl1s41r sr t strit 41 fl1jui  41 MI"1S1 'i1 jlic'i tit itfl z 4rt411sr 5-4IC, ri 4t 1W (It) 41 
Slid-Id 41, 511 451/141 Iif( I111 lI  sit al/u 411 1*/tI/f 41t I8 l I 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

s -qic, irt sri siitisr ft f  SIrtit 41 eii, olqini sir sirir 41t linf (*14/f fi i'TT I I 

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

41 .SC9Ii 111W 41 i/tilT 4i fl   41 1T 3lffll*4ST 1W f15f1 (81(11W tilliSliStI 41 cid 31i/S/  41T 31(11141 
3TI1rsffuI(3Tr)41dIIIl31'f(1srsi 
tfl1(/I f,' xri - lI 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

(v) l'td 31181W 41i 81 ctl*/ti WIsi is4i EA-8 41, 511 *1 lIt 3c1ll 111W (3141St) ¶t1Iiief1, 2001, 81 flhllj 9 41 31/141/1  
tf3n411r41edui 413 Srl/14131/f*yr411i# vrrl11v I 5'l1)1d3 I1ItdI/'i 311r/I3St311111r41 rl 41rri8 

51(8111 111sf 'f 41z41si 'ii 1r1W 31111*/fIr, 1944 41r Bitt 35-EE 4c ji fl/Bfl'//f lr1W 411 31/tilTuff 41 sira'sr 41 /ttt nit TR-6 411 vfll 
11cl1 411 ,,iid( 5t11Vl! 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order Sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescnbed under Section 35-EE of CEA, 1944, under Major Head of Account. 

IT 341(sisr 41 tim iii 11(n8*/u irisr 41/ 3srri111'r 41/ iw1i tn1V I 
vsr  t4 sri  s/td sf51 f ril 'id 2001- sir Siiiizr ¶4i :lfli/ 3111 gil?, 5lc'Il 55Jl 11sf viler "id 41 ,-qi,i f/I ill 

eld) 1000 -! sir apirear I-.ii srriz I 

The revision appl(cation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Ra. 1000!- where the amount involved is more than Rupees One Lac. 

.iI?, tr n41ir 41  sirt 3uif/ sir eviiclir 14 stir 311/Itt 41 fllii 11 sir spsrtm, jqqj i,tr 41 (81ZIT iivii vrtj41i si itssr 41 
f/i41 sft 41r 181zr i81 sir41 41 'ted 41 Clv xrsill11srff/ MfI41tzr dvii ui 14 1171 31//r siT 8I/If41 viwvi 14 1571 SIr/I/fIr I'vii ii ff I! 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each, 

srsjilf*/r -viiviivivi ir1W 311*/TSr, 1975, 41 3Tff-1 41 3M/frI Ift sii/Iir 15' 1It1rSf 311/Ill *1 hId nit 111t*flit 6.50 id siT 
,-d11d41c1vi 11571 (I11ir /11T f'ldl 1i(815'I / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

*11vii i1'vi, 8si81zr Sc-Me 115sf 1W 41/tIsit 31t/l'41Sr .-viiviuIlIww (wld) (8181) 1 aiiicff, 1982 41 liMit 1W 311W I11Bit evivi1 14 
$vi1'ç1 'id aid (1151311 SIlT 581 I-SIt/f 3IW1 /1  Idvir iidI I / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

31W 31415/ITt 'SICli/I 14   41 cq't, 18mr 31(1 f1viivi nwnxis11 41 Clv, srt/r'tIrulf l81sestrsr , 'tei 
www.cbec.gov.in  411 8m trsi5/ / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  

,1 
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:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants (herein 

after referred to as "Appellant No.1 to Appellant No.4) as detailed in the Table 

against Order-in-Original No. 77/Excise/Demand/16-17 dated 31.03.2017 

(hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner of Central Excise, City Division, Bhavnagar (hereinafter referred to 

as 'the lower adjudicating authority'):- 

Sr. 

No. 
Appeal No. Appellant No. Name of the Appellant 

1 V2/271/BVR/2017 Appellant No.1 MIs. Sains Steel Re-Rolling Mill, Plot No. 404-

405, GIDC-I, Sihor, Dist.: Bhavnagar. 

2 V2/338/BVR/2017 Appellant No.2 Shri Himanshu Nandlal Jagani, 38, Vihar 

Complex, Fourth Floor, Near: Sahkari Hat, 

Waghawadi Road, Bhavnagar. 
3 V2/219/BVR/2017 Appellant No. 3 Shrf Virsingh Bhadouriya, Broker, Prop.: M/s. 

Radhe Steel, Bhavnagar, at: 9, Sitaram 

Chamber, First Floor, Top Naka, Station Road, 

Bhavnagar. 

4 V2/269/BVR/2017 Appellant No. 4 Shri Rajesh Gupta, Partner of M/s. Sains Steel 

Re-Rolling Mill, Plot No. 404-405, GIDC-I, 
Sihor, Dist.: Bhavnagar. 

2. The officers of the Central Excise Bhavnagar Commissionerate on an 

intelligence that some re-rolling units of Sihor, Vartej and Bhavnagar were 

engaged in large scale evasion of Central Excise Duty by way of clandestine 

removal of Re-rolled products viz. M. S. Round! TMT Bars etc., with the active 

help and support of few brokers, who procured orders from different 

customers/buyers and procured the goods viz. M. S. Round!TMT Bars etc. from 

different re-rolling units and Furnace units and dispatched the material through 

Transporters without Central Excise invoices and without payment of Central 

Excise duty, conducted a coordinated search operation at the premises of S!Shri 

Himanshu Nandlal Jagani, Yogeshbhai Ramniklal Sanghvi and Virsingh 

Bhadouriya, the major brokers of Round!CTD Bars at Bhavnagar and recovered 

several incriminating documents.The scrutiny of the documents resumed from 

the various premises revealed that thorough investigation into various aspects 

involving evasion of Excise duty-was required, which was undertaken. 

3. Show Cause Notice No. V!15-24!Demand-Sains Steel!AE/15-16 dated 

29.02.2016 was issued proposing demand of Central Excise duty of Rs.3,16,746/-

under the proviso to Section 11A(4) of the Central Excise Act,1944 (hereinafter 

referred to as "the Act") alongwith interest under Section 1144 of the Act and 

Page 3 of 23 
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imposition of penalty under Section 11AC of the Act read with Rule 25 of the 

Central Excise Rules, 2002 (hereinafter referred to as 'the Rules') upon 

Appellant No.1 and also proposing personal penalty under Rule 26(1) of the Rules 

upon Appellant No.2, 3 and 4. The said Show Cause Notice was adjudicated by 

the lower adjudicating authority vide the impugned order, in which (i) Central 

Excise duty of Rs. 3,16,746!- was confirmed under Section 11A(4) of the Act 

along with interest under Section 11AA of the Act and penalty of Rs. 3,16,746/-

was imposed under Section 11AC of the Act read with Rule 25 of the Rules upon 

Appellant No. 1 with benefit of reduced penalty under Section 11AC(1)(b) of the 

Act, (ii) Penalty of 1,00,000/- each under Rule 26(1) of the Rules upon Appellant 

No. 2, 3 a 4. 

4. Being aggrieved with the impugned order, Appellant No.1, 2, 3 and 4 

preferred appeals, inter-aba, on various grounds as under:- 

Appellant No. 1 a 4:  

(i) The allegation of illicit removal of excisable goods on the basis of entries 

found in the private records! note books seized under Panchnama dated 

12.09.2012, Panchnama dated 06.10.2012 a Panchnama dated 21 .03.2013 at the 

premises of Appellant No. 2, Shri Yogesh R. Sanghavi and Appellant No. 3; that 

these seized records had not been proved as 'authenticated documents' to 

sustain the charge of so called illicit removal as no such direct material 

evidences have been placed on records viz. Central Excise Records maintained 

by Appellant No. 1, weighment slips had been taken on record to sustain the 

entry of weight shown in the said private note book as welt as no material 

evidences had been placed on record regarding means of transport; that such 

vehicle number had been shown 'in figure only' and not with registration 

number as "GJ4, GJ1, GJ3 etc." 

(ii) The relied upon documents had been provided in the form of "CD" and 

not in hard form as required to meet with the principle of natural justice read 

with provisions of Section 33 of the Act; that the private records! note books 

were not available for defending the case and they rely on the decision in case 

of M/s. Shivam Steel Corporation reported as 2016 (339) ELI 310; that when the 

retied upon documents supplied in form of "CD" not found in accordance with 

the conditions laid down under Section 36B of the Act read with Section 65B of 

the Indian Evidence Act, such documents cannot be accepted as 'evidence' to 

Page 4 of 23 
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frame a charge against such person of party; that no such evidence has been 

placed on record that the relied upon documents had been supplied in CD form 

in accordance with the provisions of Section 36 of the Act and hence the 

impugned order passed beyond Show Cause Notice is not proper and legal to 

demand and confirm the Central Excise duty; that since relied upon documents 

demanded by making request, the same were not supplied and hence the 

impugned order has been passed only on third parties' evidence as well as on 

assumption presumption ground without disclosing corroborative evidence; that 

the adjudicating authority failed to take on record through which vehicle the so 

called goods had been removed clandestinely in absence of statement of 

driver/owner of vehicles; that in absence of relied upon documents, they could 

not request to cross examine the witnesses and the said seized diaries were not 

found in the said CD leaving the impugned order passed without following 

procedures as laid down under Section 9D of the Act. 

(iii) The adjudicating authority failed to establish that they had clandestinely 

procured the raw materials and manufactured the excisable goods from such 

illicit procurement of raw material and sold the said excisable goods illicitly; 

that in absence of clandestine procurement of raw material, manufacture of 

excisable goods from such raw material, the charge of clandestine removal of 

the excisable goods cannot be justified in the eyes of law. 

(iv) The case had been made out only on basis of assumption presumption 

grounds as the adjudicating authority failed to establish that the coding name 

mentioned in the said seized private diaries was pertaining to Appellant No. 1 

and no such question has been asked by the Central Excise officer establishing 

that the coding name "Sains Steel Re Rolling Mill" was the name of Appellant 

No. 1; that quantity of illicit removal had been worked out only on the basis of 

entries found in the seized private diaries but not established the quantity on 

the basis of weighment slips etc. 

(v) That owner of Trucks in his statement dated 01.04.2015 has not stated 

that all such disputed transactions had been carried out by him through his 

trucks so far as the charge of illicit removal was framed against Appellant No. 1; 

he also stated that he received payments of freight for such transportation in 

cash, sometimes from Appellant No. 2 and sometimes from the purchaser but 

this fact had not been corroborated by the independence evidences viz, specific 

Page 5 of 23 
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recording a statement of the said broker as well purchaser; that no such 

investigation had been carried out at the end of the buyer/purchaser; that the 

say and submissions of the owner of trucks cannot be taken as corroborative 

evidences to establish the charge of illicit removal of the excisable goods. 

(vi) The entries/notes on which basis the Annexure-E was prepared, were not 

the authenticated one as the same were not got perused before the appellant 

No. 1; that the comparison of such entries! notes with the sales summary! 

register of Appellant No. 1 is no sufficient without any corroborative evidences 

viz, daily stock account maintained by them wherein such particular of removal 

of excisable goods are being shown; that no such records pertaining to receipt 

and consumption of raw material are taken on record; that the goods removed 

by them on payment of Central Excise duty and confession statement of partner 

is not alone the evidence to prove the charge. 

(vii) That Appellant No. 1 has proved that in absence of proving the charge of 

illicit procurement of raw material and charge of clandestine manufacture of 

final product on the so called illicit procurement of raw material, the charge of 

illicit removals of the Central Excise goods was not justifiable; that they had not 

cleared the excisable goods illicitly and had removed the same on payment of 

Central Excise duty by accounting for in the statutory records; that the 

confessional statement of the partner is not alone the evidence to prove a 

charge and thus the adjudicating authority has wrongly and without authority of 

law has confirmed the duty. 

(viii) The so called financial transactions taken place in so called illicit removal 

had not been proved by providing corroborative evidences on record in much as 

the money flow back of Rs. 26,14,320/- had not been placed on record to charge 

the illicit removal of Central Excise goods without payment of Central Excise 

duty; that the so called transaction corroborated by the adjudicating authority 

on the basis of the private note books! records seized from the broker cannot be 

said as corroborative evidences as the said inquiry was not extended to the end 

of buyer/purchaser and no records were placed on record regarding payment of 

freight charges, 

(ix) That in absence of statement/confession of customers/buyers with 

reference to so called illicit removals of excisable goods, such transaction value 
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cannot be ascertained; that the Central Excise duty had been worked out on the 

basis of the sale price shown in the said seized private note books! records of 

the third party and therefore the duty demanded on the value shown in the said 

seized private records was not genuine as per Section 4 of the Act; that until 

such conditions are not fulfilled as laid down under Section 36B of the Act read 

with Section 65B of the Indian Evidence Act, the supply of evidences in CD form 

was not proper. 

(x) That the adjudicating authority wrongly held that the case laws cited by 

them are not applicable in this case; that they rely on decisions of Om 

Alluminium Pvt. Ltd. reported as 2014 (311) ELI 354 (Tn. Ahd.), Adani 

Enterprises Ltd reported as 2015 (324) ELI 461 (Mad.) and CESIAT Ahmedabad 

Order No. A111033-11034,'2015 dated 17.07.2015 in case of M!s. Bajrang 

Castings Pvt. Ltd. which are applicable in the present case. 

Appellant No. 2:  

(1) Appellant No, 2 stated that the impugned order is non speaking and non 

reasoned one in as much as the adjudicating authority has not dealt with the 

pleas made by them in their written submission as well judgments referred by 

them were completely ignored; that the impugned order is issued in violation of 

principle of natural justice as during personal hearing they requested to supply 

relied upon documents to defend their case, which was not entertained by the 

adjudicating authority; that Appellant No. 2 is not liable to penalty under 

Section 26 of the Rules as he had not knowingly and intentionally concerned with 

the clearance of the goods or engaged him in any way; that he discharged his 

duties by introducing the purchase and therefore the imposition of penalty under 

Section 26(1) of the Rules does not arise in as much as he being a broker was 

called in by the purchaser of the M S Bars for purchase of the same; that since 

being broker had introduced and finalized the deal, it cannot be said that he 

being a broker had played any role which would render the M. S. Bars liable for 

confiscation under the provisions of Rule 25(1) of the Rules in order to attract 

penal provisions of Rule 26(1) of the Rules; that he in any way conspired or 

colluded the rolling mill to facilitate the evasion of excise duty by them and he 

never asked the rolling mill to remove the goods clandestinely. 

(ii) That he had only brokered the sale and had nothing to do with the sale of 

the excisable goods; that he had not asked the seller to sale his goods illicitly 
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but only introduced the purchasers to the setter i.e. rolling mill; that in his 

statement dated 02.04.2013, he stated that he had neither purchased nor dealt 

with the alleged goods; that he never contravened the provisions of the Act or 

the Rules; that he never confessed having purchased M. S. Round! TMT Bars from 

the rolling mill as mentioned in the Annexure-E; that even if it is admitted that 

he had indulged in clandestine removal of goods and whatever written in 

documents are details of such illicit transactions, then one has to have the 

evidence from sellers regarding such sale, transport of such goods; that his case 

is not covered under sub-rule (1) of Rule 26 as he has not dealt with excisable 

goods in any manner whatsoever and he only introduced the purchaser; that for 

a penalty on any person under Rule 26(1), it is prime condition that either he has 

acquired possession of any excisable goods with the knowledge or belief that the 

goods are liable to confiscation under the Act or Rules or has been in any way 

concerned in transporting, removing, depositing, keeping, concealing, selling or 

purchasing or has in any other manner dealt with any excisable goods with such 

knowledge or belief; that he rely on the decision in the case of Godrej Boyce & 

Mfg. Co. reported as 2002 (148) ELI 161 followed in A. M. Kulkarrni - 2003 (56) 

RLT 573 (CEGAT-Mumbai) and decision of Ram Nath Singh - 2003 (151) ELT 451 

(Tn. -Del.); that any person to be penalized under the provisions of rule should 

also be shown to have been concerned in physically dealing with excisable goods 

with the knowledge or belief that the goods are liable to confiscation under the 

Act! Rules; that he is not liable to penalty as imposed under the impugned 

order. 

(iii) Appellant No. 2 filed application for condonation of delay for late filing of 

appeal by 26 days; that their consultant being a chartered accountant was busy 

with adjudication proceedings with various authorities and migration and 

consulting work of GST and hence they cannot prepare the appeal in time 

leading to delay in filing appeal; that there was no intention on their part and if 

the delay will not condoned, they will suffer irreparable loss/damage; that they 

rely on the decision of Katiji & Others reported as 1987 (28) ELI 185 (SC), Bhag 

Singh & Others reported as 1987 (32) ELI 258 (SC), Vedabai reported as 2001 

(132) ELI 15 (SC), C.D. Steel (P) Ltd. reported as 2003 (156) ELI 931 (In.-

Kolkata). 

Appellant No. 3:  
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1. The impugned order passed by the Adjudicating Authority is bad in law, 

unjust, illegal and is not maintainable in the eyes of law as the same is 

based on surmises on the basis of the say and submission of the concerned 

officer of Central Excise (AE), HQ Bhavnagar without taking into 

consideration the relevant facts and circumstances of the case made out on 

the basis of the assumption presumption grounds. 

2. The main charge was framed against Appellant No. 1 for clandestine 

removal of their final products without payment of total Central Excise 

duty of Rs. 3,16,746/- as determined in Annexure-E attached to the said 

show cause notice which was pertaining to the worksheet! calculation of 

the Central Excise duty on the basis of the entries found in the seized 

private note books/loose weighment slips; that he had not received the 

said Annexure-E, the adjudicating authority has failed to supply the copy of 

the said Annexure-E which was the relied upon document as mentioned in 

the Annexure-R attached to the said show cause notice; that the 

adjudicating authority has not supplied the AnnexureE and relied upon 

documents as requested by him and therefore, the impugned order is not 

proper and legal. 

3. He honored the intimation of personal hearing held on 04.01 .2017 and 

produced written submissions on 04.01.2017 wherein it was clearly stated 

that the subject show cause notice had been issued on assumption 

presumption grounds and the charges had been framed only on the basis of 

the third partys evidences and the adjudicating authority has failed to give 

proper findings, passed the impugned order without corroborative 

evidences pertaining to the Central Excise Law. 

4. The adjudicating authority has erred in giving finding that the Appellant 

No. I had not issued Central Excise Invoices in respect of the goods sold to 

the Appellant which was found from verification of such entries/notes 

mentioned in the said seized diaries while comparing the sales particulars! 

registers etc. of the Appellant No. 1; that to prove illicit removal of the 

said goods manufactured by the Appellant No. 1, such corroborative 

evidences viz, illicit receipt of raw materials and illicit manufacturing of 

the final products from the raw materials were required to be taken on 

record to sustain such charge of illicit removal but in the present case, no 

such corroborative evidences had been placed on record and hence, the 

impugned order is not proper and legal. 
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5. In the present case, the "Daily Stock Account" maintained by the Appellant 

No. 1 had not been taken on record and without taking such concrete 

evidence on record it is not correct to say that the Appellant No. 1 had not 

maintained the said "Daily Stock Account" in respect of the disputed goods 

removed without payment of duty; that no such evidences had been taken 

on record regarding receipt of the raw materials without under cover of 

Central Excise Invoice etc and thus, it is proved that he was not involved in 

the manner as specified under Sub Rule (1) of Rule 26 of the Central Excise 

Rules, 2002. 

6. The Appellant No. 1 was the proper person to follow the Central Excise 

Law; that he has acted only for limited work say purchase and sale of the 

said goods in the open market and no any person of the Appellant No. 1 or 

the owner of the vehicle had stated that he was in knowledge of so called 

illicit removals. Therefore, he was not liable for a penalty as imposed. 

7. The cash transaction taken place in the subject case was not directly 

proved with the so called consignments found in the said seized diaries; 

that in these seized diaries, names of the buyer have been disclosed but no 

such investigation had been extended to the end of the buyer/purchaser; 

that unless statement of such buyer/purchaser is recorded, the charge of 

illicit removal and cash transaction are not proved; that the "Entries" found 

in the seized diaries were only the "Noting" of such deal made through 

telephone and this "Noting" found from the said seized diaries was only the 

position of purchase and only in respect of the said goods, therefore, such 

particulars found in the said seized diaries are not the directly material 

evidences to prove the charge of illicit removal and to frame a charge of 

penal action under Rule 26. 

8. Confessional statement is not the concrete evidence to establish a charge 

under the Central Excise Law without any corroborative evidences; that the 

so called duty calculation was determined only on the basis of such amount 

shown in the said seized diaries. Without proving on material evidences 

that the amount shown in the said diaries was "genuine transaction value or 

not; that the deal of sate and purchase of the said goods is being 

materialized only on the basis of the market prevailing at the material time 

and therefore, the duty calculation made on the amounts shown in the said 

seized diaries was not proper and legal. 

9. The Proprietor in his statement dated 29.07.2015 has stated that the 

Page 10 of 23 



Appeal No: V21271, 269, 338 219/BVR/2017 

11 

freight charges are being paid by the buyers/purchasers but, no such 

inquiry had been extended to the end of the said buyers/purchasers, 

therefore, the charges of illicit removal are not proved and ultimately, he 

is also not liable for a penal action, as penalized in the impugned order; 

that unless the charge of illicit removal is not proved by corroborative 

evidences, it is not correct to say that he had abetted in the so called 

clandestine removal; that the confessional statement made by him is not 

alone the document to establish such charge, but it should be with material 

corroborative evidences. 

10. The relied upon documents had been provided "in the Form of CD" and not 

supplied hard copies of the retied upon documents as required to meet 

with the principle of natural justice read with the provisions of Section 33 

of the Central Excise Act, 1944, but not supplied the same and he had 

defended the case only on the basis of the facts and circumstances 

narrated in the show cause notice; that the private records/note books 

were not available for defending the case and relied upon the case of M/s. 

Shivam Steel Corporation reported as 2016 (339) ELT 310; that therefore, it 

is clearly established that when the relied upon documents supplied in the 

Form of CD are not found in accordance with the conditions laid down 

under Section 36B of the Central Excise Act, 1944 read with Section 65B of 

the Indian Evidence Act, such documents cannot be accepted as "evidence" 

to frame a charge against such person or party; that in the present case, no 

such evidence has been placed on record that the relied upon documents 

had been supplied in CD Form in accordance with the said Section 36B of 

the Central Excise Act, 1944; that the critical retied upon the said 

Annexure-R had also not been provided though it was requested for; that 

such Annexures to the Panchnamas pertaining to the seizure of the private 

note books etc. have also not been provided in the so called CD; that no 

such clause had been made in the relied upon documents that the said 

seized documents are available for inspection, if required by any of the 

Appellant to whom the show cause notice is issued; that the case laws 

cited in this regard by the adjudicating authority are not applicable in the 

present case and therefore, the findings of the adjudicating authority 

regarding issue of relied upon documents in CD are not justifiable. 

11. Notwithstanding contained in the foregoing submissions; 
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(a) It is admitted fact that the charge of clandestine removal of the 

excisable goods had been framed against Appellant No. 1 on the basis of 

the entries found in the seized private note books. But, unless and until it 

is not proved that Appellant No. 1 had manufactured the said clandestine 

removal of the excisable goods from the unaccounted raw materials, the 

charge of clandestine removal is not at all justifiable. In addition to this, 

the adjudicating authority has failed to take on record the means of 

transportation. He had stated that the vehicles for transportation were 

being arranged by the purchaser. But, in the present case, no such inquiry 

had been extended to the drivers of the Truck owners whose such facts had 

been narrated in the case and no such inquiry had also been extended up to 

the end of the buyer. If such goods clandestinely manufactured, such facts 

of the un-accountable production should have required to be placed on 

record. But, in the present case, not such records! evidence had been 

placed on record. In short, no such positive evidences had been placed on 

record to prove the charge clandestine removal. The entire case had been 

made on diaries maintained by third parties viz; Brokers, like Appellant. As 

stated in foregoing para, he had submitted that the seized diaries were 

pertained to orders booked telephonically. In absence of corroborative 

evidences, demand cannot be sustained. 

(b) The allegation made in the show cause notice confirmed only on the 

basis of curtained figures/entries made in the loose papers (weighment 

slips)! seized third party's private note books without providing details of 

goods manufactured. The subject demand was raised on imaginary grounds. 

The adjudicating authority has simply confirmed the demand only on the 

basis of the say and submissions recorded in the statements of the various 

persons. But, the facts stated in the statements are valid only when such 

independent direct corroborative material evidences are produced on 

record. But, in the present case no such direct corroborative evidences had 

been placed on record. 

12. From the above grounds of Appeal, it is clearly established that the present 

case had been made out only on assumption presumption grounds and 

without any corroborative evidences. There are no any direct material 

evidences that he was involved in the manner as specified under Rule 26(1) 

of the Central Excise Rules, 2002. It is clearly established that the 

adjudicating authority has failed to follow the judicial discipline as laid 
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down in the following case laws which were relied upon by him; 

a) 2014 (311) ELI 354 (Tn Ahd)- M/s Om Aluminum Pvt. Ltd. V CCE Vadodara 

b) The Hon'ble CESTAT, Ahmadabad has passed an Order No. Al 11033-

11034/2015 dated 17.07.2015 in the case of an Appeal filed by MI s Bajrang 

Castings Pvt. Ltd, Shri Amit R. Bhasin. 

c) 2017 (345) ELI 128 (In. Delhi) - Ramadevi Steels Pvt. Ltd., 

d) 2017 (345) ELI 285 (Tn. Delhi) - IMI Abrasives Pvt. Ltd. 
e) 2017 (346) ELT 491 (Tn. Ahmedabad) - Rajputana Steel Castings P. Ltd. 

f) 2017 (347) ELI 145 (In. All.) - Super Cassettes Industries Ltd. 

5. Personal Hearing in the matter was attended by Shri N. K. Maru, 

Consultant on behalf of all Appellant No. 1, 3 & 4 and reiterated grounds of 

appeals and submitted two case laws reported as 2014 (311) ELI 354 (In.-

Ahmd.) in the case of Aum Alluminium Pvt. Ltd. and CESIAI's Order No. 

A/11033-11034/2015 dated 17.07.2015 in the case of M/s. Bajrang Castings Pvt. 

Ltd. contending that evidences of 3' party can't be considered if not 

corroborated with evidences with the appellant; that there is no money flow 

back in this case; that in absence of cross examination demand can't be upheld 

specially in absence of evidence to evade payment of duty. 

5.1 Personal hearing in the matter was attended by Shri Madhav Vadodariya 

on behalf of Appellant No. 2 who reiterated grounds of appeals; also submitted 

written submissions stating that impugned order should be set aside and no 

penalty imposed on Appellant No. 2 as because there is no corroborative 

evidences; that principles of natural justice were not followed by the lower 

adjudicating authority in as much as all relied upon documents have not been 

supplied to them and impugned order passed. 

Findings:  

6. I have carefully gone through the facts of the case, impugned order and 

written as well as oral submissions made by the Appellants. Ihe issue to be 

decided is whether the impugned order, in the facts of this case, confirming 

demand and imposing penalty is correct or otherwise. - 

6.1 Appellant No. 2 filed appeal beyond period of 60 days but within further 

period of 30 days by stating reason that their consultant was busy with work 

related to adjudicating proceedings before various authorities; that their 

consultant being chartered accountant was busy with work related to migration 
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and consulting of GST work. Since the appeal has been filed within time Limit of 

further 30 days am inclined to condone the delay in filing appeal and proceed 

to decide the appeal on merits. 

7. I find that the officers of Central Excise, Bhavnagar conducted a 

coordinated search at the places of various brokers and transporters, from 

where incriminating documents like various diaries, files, loose papers etc. were 

resumed. Further, searches were also conducted at the premises of re-rolling 

units and certain furnace units. During preliminary inquiry of the records 

resumed, the intelligence gathered was validated and therefore detailed inquiry 

was carried out. 

8. I find that the statements of Appellant No. 2, 3 & 4 recorded from time to 

time and the entries recorded in the notebook/diaries retrieved during the 

course of investigation revealed that the manufacture and clearances of 

excisable goods viz. M. S. Round/TMT Bars to buyers were made against cash 

transaction. Appellant No. 2 & 3 explained the codes used and the transactions 

recorded in the said notebooks/diaries. Appellant No. 4 being partner of 

Appellant No. 1 in his statements dated 25.03.2013 and 23.09.2015 accepted 

that the goods had been removed without payment of Central Excise duty and 

without issuance of Central Excise invoices and payment were received in cash. 

He also accepted that no entries mentioned in the Annexure HJ, Annexure YS 

and Annexure VB got tallied with their sates register; that in respect of entries 

mentioned in Annexure HJ, Annexure YS and Annexure VB, where no Invoices or 

Sates Bill have been issued by Appellant No. 1, the goods mentioned in the said 

entries have been removed by Appellant No. 1 without payment of Central 

Excise duty and without issuance of Central Excise invoices. Appellant No. 4 also 

accepted that page no. 61 of documents No. 13 seized under Panchnama dated 

12.09.2012 drawn at the office premises of Appellant No. 2 contains entries of 

datewise amount in real figures for the goods sold by Appellant No. 1 through 

Appellant No. 2. Appellant No. 4 further deposed that documents mentioned at 

Sr. No. 6 and 8 seized under Panchnama dated 12.09.2012 drawn at the office 

premises of Appellant No. 2 are daily cash book maintained by Appellant No. 2, 

which contained details of amount received in cash by him (Appellant No. 4) 

from the receiver of goods and also amount given in cash to the supplier of 

goods. 
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9. On going through the impugned order of the tower adjudicating authority, 

I find that the impugned order has made detailed analysis of the facts and 

evidences which were collected during investigation in the form of 

statement/documents. I find that the officers of Central Excise, Bhavnagar 

conducted coordinated search operations at various places including of brokers 

and recovered incriminating documents like diaries, notebooks, files, loose 

papers etc. It is on record that statements of Shri Himanshu Nandlal Jagani, Shri 

Yogesh R. Sanghvf and Shri Virsingh Bhadouriya, all brokers were recorded by 

confronting them with recovered records and the entries recorded in the 

notebook/diaries resumed under Panchnama proceedings revealed manufacture 

and clandestine clearances of M. S. Round/TMT Bars to buyers against cash 

transaction without Central Excise invoices and without payment of Central 

Excise duty. Appellant No.2 ft 3 has in a detailed manner explained the codes 

used and the transactions recorded in the said notebooks/diaries. 

9.1. In the grounds of appeal, it is submitted that the adjudicating authority 

while passing the impugned order has ignored the submissions made by them. On 

perusal of the impugned order, it is noticed that the adjudicating authority has 

categorically mentioned the defense submissions at various sub-para(s) of the 

impugned order, and had also discussed the same giving his findings. Thus, this 

argument put forth by the appellants is devoid of merits. 

9.2 I find that demand of Rs. 3,16,746/- has been made based on records 

resumed from the factory premises of Appellant No. 1, based on records 

resumed from the Premises of Appellant No. 2, Broker), based on records 

resumed from the Premises of Shri Yogesh R. Sanghvi, Broker and based on 

records resumed from the Premises of Shri Virsingh Bhadouriya, Broker and 

proprietor of M/s. Radhe Steel. I find that before recording statement of 

Appellant No. 4, Parnter of Appellant No.1, all documentary evidences 

recovered from the premises of appellant No.1, Appellant No. 2 (Broker), Shri 

Yogesh R. Sanghvi (Broker), and Shri Virsingh Bhadouriya, Appellant No. 3 

(Borker) were placed before him. Appellant No. 2 in his confirmatory statements 

dated 25.03.2013 and 23.09.2015 recorded under Section 14 of the Act had also 

gone through all Panchnamas drawn at the premises and all the statements 

tendered by Appellant No. 2 and Shri Yogesh R. Sanghvi, Broker, Shri Virsingh 

Bhadouriya, Broker i.e. Appellant No. 3, transporters etc. Appellant No. 2 was 

also given full opportunity to peruse incriminating documents, statements and 
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duty calculation worksheet before giving testimony about the truth and 

correctness thereof. He was duty shown duty calculation Annexures prepared on 

the basis of investigation showing transactions carried out through Appellant 

No.2, Shri Yogesh R. Sanghvi and Appellant No. 3, all brokers of Appellant No.1. 

I find that the documentary evidences and statements of the brokers, 

transporters have been discussed and reproduced in a very elaborate manner in 

the impugned order and many transactions recorded in the seized private 

records were found tallying with the statutory records/transactions of Appellant 

No.1 which proves authenticity of transactions and details contained in relied 

upon documents and relevance of those for duty liability on Appellant No. 1 

9.3 I find that on being confronted with the incriminating documents seized 

during the searches, all the three brokers in their respective statements, during 

the investigation have admitted that Appellant No. 1 had cleared goods without 

Central Excise invoices and without payment of Central Excise duty and they 

knew because they acted as brokers in such transactions and entries were 

available in their private records. Appellant No. 4 in his capacity as Partner of 

Appellant No. 1 has admitted transactions without invoice. 

9.4 It is seen that these are substantial evidences duly corroborated which 

have not been retracted at any stage and therefore, as per the settled legal 

position sanctity of the same cannot be undermined by arguments only. I also 

find that authenticity of records seized from the premises of Appellant No. 1, 

Appellant No. 2 (broker), Shri Yogesh R. Sanghvi, broker and Appellant No. 3 

(broker) have been duly corroborated and tallied with records seized from other 

premises before quantifying Central Excise duty liable to be paid by Appellant 

No.1. 

9.5 Appellant No, 1 has argued that demand of duty cannot be confirmed on 

the basis of dairies and records recovered from the third party like brokers Shri 

Himanshu N. Jagani (Appellant No. 2), Shri Yogesh R. Sanghvi and Appellant No. 

3 and hence, demand made on the basis of third party documents is not 

sustainable. In this regard, I find that the diaries maintained by the brokers 

recorded licit, as welt as illicit transactions of Appellant No. 1. I also find that 

many transactions recorded in private records tallied with invoices were actually 

issued by Appellant No. 1. Thus, truthfulness of diaries/notebooks and other 

private records recovered from the brokers during search is clearly established, 
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also because both brokers have admitted to have dealt with the goods belonging 

to Appellant No. 1 without invoices and also sold such goods without invoices. 

Notwithstanding above, I also find that demand has been computed on the basis 

of Annexures based on the searches carried out at the premises of three brokers 

and one at the premises of Appellant No. 1. also find that atl links involved in 

the case, i.e. brokers, Appellant No. 1 and transporters etc. have corroborated 

evidences gathered during searches and therefore, demand cannot be said to be 

based upon third party evidences only. The case in fact, is not based only on 

third party documents but duly corroborated by host of other evidences also. I 

find that multiplicity of party would itself negate the concept of the third party. 

In the instant case, the evidences of clandestine removal have been gathered by 

the investigating officers successfully from many places and therefore, it cannot 

be called third party evidences but corroborative and supporting evidences 

against Appellant No. 1. 

9.6 Further, Appellant No. 4 and Partner of Appellant No. I has in his 

statement dated 23.09.2015 recorded during final part of the investigation, on 

being confronted with vital documentary and oral evidences along with duty 

calculation Annexures A, HJ, YB and YS, admitted that they cleared excisable 

goods without payment of duty and no Central Excise invoices raised for such 

transactions. This statement of Appellant No. 2 dated 23.09.2015 has not been 

retracted till date and hence, has sufficient evidentiary value, which cannot be 

belittled. The combined appreciation of all such corroborative evidences reflects 

that Central Excise duty evasion has indeed taken place and Appellant No. 1 has 

indulged in it. I, therefore, find that all these are required to be considered vital 

and hard evidences and are sufficient to prove the case against appellants. In 

this regard, I also rely upon the decision of principal bench of the Hon'bte 

CESTAT in the case of Om Prakash Agarwal reported as 2017 (346) ELT 125 (Tn-

Del) wherein it has been held as under :- 

"5. I note that in both the proceedings almost identical set offacts were 

involved. The allegation was that based on evidences collected from the 

suppliers' side, unaccounted receipt and further manufacture of dutiable 

items by the appellant was sought to be sustained. Admittedly, the case is  

not only based on the material evidence collected from the supplier 's end 

and also as corroborated by the responsible persons of the supplier 's end.  

The receipt and use of the such unaccounted raw materials for further 

manufacture has apparently been admitted by the appellants and due duty 

short paid has also been discharged during the course of investigation itself 

The appellants great emphasis on non-availability of the further 
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corroboration by way of details of transport, money receipt, etc. In the  

present case, the evidences collected from the supplier's site is categorical  

and cannot be disputed. The private records of the suppliers have been 

corroborated and admitted for the correctness of their contents by the  

persons who were in-charge of the supplier's units. When such evidence 

was brought before the partner of the appellant unit, he categorically 

admitted unaccounted clearance of dutiable items. However, he did not 

name the buyers to whom such products were sold. In such situation, it is  

strange that the appellant has taken a plea that the department has not 

established the details of buyers and transport ofthe finished goods to such  

buyers. Iris seen that the records maintained by the suppliers, which were  

a(fIrmed by the persons in-charge cannot be brushed aside. It is not the  

case of the appellant that the suppliers maintained such records only to  

falsely implicate the appellant. In fact, the supply of unaccounted raw 

materials has been corroborated by the partner of the appellant's firm. In 

such situation, it is not tenable for the appellant to, now in the appeal stage, 

raise the point by requirement of cross-examination, etc. Admittedly, none  

of the private records or the statements given have been retracted or later  

contested for their authenticity. In the appeal before the Tribunal, the  

appellant is making a belated assertion that the statement by the partner of 

the appellant-firm is not voluntary. Various case laws relied upon by the 

appellants are not of any support in the present case. In the cases involving 

unaccounted manufacture, the evidence of each case. are to be appreciated 

for conclusion. As noted already, the third party records at the supplier  

side as affirmed by the person in-charge and further corroborated by the  

appellant cannot be discounted only on the ground offurther evidences like  

transportation and receipt of money has not been proved. In a clandestine  

manufacture and clearance, each stage of operation cannot be established 

with precision. On careful consideration of the grounds of appeal and the 

findings in the impugned order, I find no reason to interfere with the 

findings recorded by the lower authority. Accordingly, the appeals are 

dismissed." 

[Emphasis supplied] 

9.7 Appellant No. 1 has also cited Final Order No. A/11033-11034/2015 dated 

17.07.2015 of the Hon'ble CESTAT in the case M/s. Bajrang Castings Pvt. Ltd. 

and Others in support of their contentions. I find that the order of Hon'ble 

CESTAT held as under ;- 

"5. In view of above proposition of law, a diary recovered from  

the broker and few statements alone cannot be made the basis 

for denying CENVAT credit to the Appellant in the absence of 

cross-examination of the third part v witness given. Further, 

there is no evidence of alternative purchase of raw material by 

the Appellant for manufacture of goods cleared on payment of 

duty during the relevont period......  

[Emphasis supplied] 

9.8 On going through the grounds of appeals, as also the written submissions 
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made before the lower adjudicating authority,, as discussed in the impugned 

order, I find that no request for cross-examining any of the witnesses has been 

made by the appellants in the present case and therefore, the order of the 

Hon'ble CESTAT in the case of M/s. Bajrang Castings Pvt. Ltd and others supra is 

not applicable to the instant case. 

9.9 It is settled law that in cases of clandestine removal, department is not 

required to prove the case with mathematical precision. My this view is duty 

supported by judgments of the Hon'ble Supreme Court in the cases 1983 (13) 

ELI 1631 (SC) Et 2009 (235) ELI 587 (SC). 

9.9.1 The statements, if not retracted, are legal and valid in the eyes of law 

and have to be considered as corroborative evidences as held in the cases of 

(i) Naresh J. Sukhawani [1996 (83) ELI 258 (SC) (ii) Rakesh Kumar Garg [2016 

(331) ELI 321 HC-Delhi]. I find that Statement of Director! authorized persons 

of assessee admitting clearances of goods without payment of Central Excise 

duty and without issuing invoices inculpatory and specific and not retracted is 

admissible as held in the case of M/s. Hi Tech Abrasives Ltd. reported as 2017 

(346) ELI 606 (Tri.-Del.) 

"14. On careful consideration of the facts and circumstances as 
outlined above, I find that the statement of Director is the basis 
for the demand. The statement is inculpatory and is specific. The 
Director clearly admitted that the documents/private records 
recovered by the officers contained details of procurement of raw 

materials as well as clearance of finished goods with and without 
payment of duty. This fact is further strengthened by the 

observation that many entries in the private documents are 
covered by the invoices issued by the assessee on which duty 

stands paid. The Director has clearly admitted the truth of the  

charts as well as clandestine clearance of qoods covered by the 

entries in the private notebooks which are not covered by the 
invoices. Such statement is admissible as evidence as has been  

held by the Apex Court in the case of Systems ft Components Pvt.  
Ltd. (supra). The activities of clandestine nature is required to be 
proved by sufficient positive evidence. However, the facts 

presented in each individual case are required to be scrutinized 
and examined independently. The department in this case has  

relied upon the confessional  statement of the Director which is 

also supported by the mentioned entries in the private records. 
There is no averment that the statement has been taken under 
duress. The assessee also does not appear to have asked for cross-

examination durinq the process of adjudication. 
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15. In view of the foregoing, I find that the Commissioner 
(Appeals) has erred in taking the view that there is not enough 
evidence of clandestine removal of goods. Even though the 
statement of Shri Sanjay Kejriwal, who is said to be the author of 
the private records recovered has not been recorded, it stands 
admitted by Shri Tekriwal, Director about the truth of the 
contents of the private notebooks. Consequently, I find no reason 
to disallow this piece of evidence. 

16. The evidence of clandestine clearance has been brought on 
record only as a result of investigation undertaken by the 

department. The evidences unearthed by the department are not 

statutory documents and would have gone undetected but for the 
investigation. Therefore, this is a clear case of suppression of facts 
from the department and certainly the extended period of 
limitation is invocable in this case and hence the demand cannot 
be held to be time-barred." 

[Emphasis supplied] 

9.10 I rely on the decision in the case of M/s. Haryana Steel 8: Alloys Ltd. 

reported as 2017 (355) ELI 451 (Tri.-Del.) wherein it has been held that 

notebooks (diaries) seized from the possession of appellant's employee at the 

time of search showing entries for accounted as well as unaccounted goods 

which have been explained in detail and disclosed by GM of the factory tally 

with invoices/gate passed is trustworthy; that statement of employee running 

into several pages and containing detailed knowledge to be considered reliable. 

I also rely on the decision in the case of MIs. Ramchandra Rexins Pvt. Ltd. 

reported as 2014 (302) ELT A61 (S.C.) wherein similar view has been taken by 

the Hon'ble Supreme Court. 

9.11 I am of the considered view that the admitted facts need not be proved 

as has been held by the Hon'ble CESTAT in the cases of Alex Industries reported 

as 2008 (230) ELI 0073 (Tri-Mumbal) and M/s. Divine Solutions reported as 2006 

(206) E.L.T. 1005 (Tn. (Chennai). Hon'ble CESTAT in the case of M/s. Karori 

Engg. Works reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used 

against the maker. Therefore, the Appellant's reliance on various case laws are 

not applicable in tight of the positive evidences available in this case as 

discussed above and in the impugned order. Hon'ble CESIAT in the case of 

M/s. N R Sponge P Ltd reported as 2015 (328) ELI 453 (Tn-Del) has also held that 

when preponderance of probability was against the Appellant, pleading of no 

statements recorded from buyers, no excess electricity consumption found, no 
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raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use. 

9.12 In view of above facts, I find that the contentions raised by the 

appellants are of no help to them and the Department has adduced sufficient 

oral and documentary corroborative evidences to demonstrate that the 

Appellants were engaged in clandestine removal of the goods. I, therefore, find 

that the confirmation of demand of Central Excise duty of Rs. 3,16,746/- by the 

lower adjudicating authority is correct, legal and proper. 

10. It is natural consequence that the confirmed demand is required to be 

paid along with interest at applicable rate under Section 11AA of the Act. I, 

therefore, uphold the impugned order to this extent. 

10.1 I find that this is a case of clandestine clearances of the goods and hence, 

the impugned order has correctly imposed penalty equal to duty of Rs. 

3,16,746/- under Section 11AC(1) of the Act on Appellant No. 1. 

11. Appellant No. 4 i.e. Partner of Appellant No. I has contended that the 

lower adjudicating authority has failed to establish as to how he has abated the 

so-called evasion of Central Excise duty and thus wrongly imposed penalty on 

him under Rule 26(1) of the Rules. I find that the facts of this case very clearly 

establish that he was key person of Appellant No.1 and was responsible for 

clandestine removal of the goods manufactured by Appellant No. 1. He, as 

Partner, was looking after day-to-day affairs of Appellant No. 1 and had 

concerned himself in various irregular activities related to excisable goods 

including manufacture, storage, removal, transportation, selling etc. of such 

goods, which he knew and had reason to believe that they were liable to 

confiscation under the Central Excise Act, 1944 and the rules made thereunder. 

Looking to the involvement of Appellant No. 2 in the case and gravity thereof, I 

find that imposition of penalty of Rs. 1,00,000/- upon him under rule 26(1) of 

the Rules is proper and justified. 

11.1 As far as penalty on Appellant No. 2 a 3 is concerned, it is contended that 

his role was limited as link person and they were not concerned with the goods 

and therefore, penalty is not imposable upon them. I find that they were the key 

persons and had got the goods supplied without Central Excise invoices and 

without payment of Central Excise duty. Incriminating documents establishing 
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the clandestine clearances of the goods were also found from the premises of 

Appellant No. 2 8: 3 during search proceedings. The details of clandestine 

transactions recorded in their diary/notebooks contained details of the goods, 

truck no., cash payments, etc. Thus, there role is definitely proved in this case 

and in fact inquiry originated after recovery of documents from their premises 

and therefore, they cannot plead that their role was limited as a link person 

between buyers and setter. I hold that their role was crucial in the case and 

therefore, I find that penalty of Rs. 1,00,000/- under Rule 26(1) of the Rules has 

been correctly imposed upon each of them by the lower adjudicating authority 

and there is no need to interfere with the impugned order. 

12. In view of above, I hold that the impugned order has been passed after 

property evaluating the evidences in this case and the order is correct, legal 8: 

proper and accordingly, I uphold the impugned order and reject all appeals. 

31)e1cPd3I kI  c) 'i  3ftit 4T P1ki dq'qd cTfl f5tff  '1kiI 

12. The appeals filed by the Appellants stand disposed off in above terms. 

(ciJ1I  *iili) 

3-Il cj--J  (311) 

By RPAD 

To 

1.  M/s. Sains Steel Re-Rolling Mill, Plot 

No. 404-405, GIDC-I, Sihor, Dist.: 

Bhavnagar. 

'r-.'111dI '°-d tr fli'i, LcjIc 

. . . ., 
____ _____ ______ 

'-c'I: -IIc1a-tdR. 

2.  Shri Himanshu Nandlal Jagani, 38, 

Vihar Complex, Fourth Floor, Near: 

Sahkari Hat, Waghawadi Road, 

Bhavnagar. 

c,cic'i iianu1, , trt 

_____ 
6tki1.J, ci,ijciig1 Icfr1dI. 

3 Shri Virsingh Bhadouriya, Broker, 

Prop.: M/s. Radhe Steel, Bhavnagar, 

at: 9, Sitaram Chamber, First Floor, 

Top Naka, Station Road, Bhavnagar. 

- 

-, s, 'c1IIi 

_____ _____ 
d-ljJ, cl'1'-I o-llcl-)I, FTT 

,, -Io1dR. 

4 Shri Rajesh Gupta, Partner of M/s. 

Sains Steel Re-Rolling Mill, Plot No 

404-405, GIDC-I, Sihor, Dist.: 

Bhavnagar. 

, r i'ii, Ia1cI, '1ak1 

m- r, tc(c. si o- 

____ _____ 
oC3, 51'I. 31T. . t, 'LIl't, Iec'li 

-Ilc1a1dI.. 
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Copy for information and necessary action to:  

1) The Chief Commissioner, GST a Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 

2) The Commissioner, GST Et Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) The Additional Commissioner, GST Ut Central Excise, Bhavnagar 

Commissionerate, Bhavnagar 

4) The Assistant Commissioner, GST Ut Central Excise Division-Il, Bhavnagar. 

5).. The Superintendent, GST Ut Central Excise, Range: Alang, Bhavnagar. 

-1 Guard File. 

7) F No. V2/338/BVR/2017 (8) F. No. V2/219/BVR/2017 (9) F. 

No.V2/269/BVR/2017 
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