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Arising out of above mentioned 010 issued by Additional/JointiDeputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham 

V4 3d & 4I?lcfl) 10-1lJ-1 1.c  tflT /Name & Address of the Appellant & Respondent 

M/s. Gujarat Sidhee Cement Limited, Off. Veraval-Kodinar-Highway Road, Sidheegram- 362 275, Dist.- Gir- 

Somnath (Gujarat). 
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way, 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 55B of CPA, 1944 / Under Section 86 ol the 
Finance Act, 1994 an appeal lies to:- 

(i) c4fcu[ c9I'ho'i '5f [flT1 -fi-ii 1R 3c9ICo1 1c6 O 0I  3Ttft1-01 ZIT1Tff1TJT ff't 3, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal ol West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) 39htd 9fltC, 1(a) 91V 1V 3Tlft 5 3fl9TT 1T51t 31T.ftl1- J-t1 1e'6,IRT ic.1IC, im 1TrT 3{fllT 

a i,4a1-fl d, Il 31T1 6II- 1oo *t1 TV II 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2"' Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 
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11lft ¶e imT EA-3   Thr J TT T1V I 1  T1 5 ,!5I icYIc Ic'b t 
U,jf *1 1Id 31)T ç 4dfl4[  ttiJ 5 tl  ZlT3Tr a'J-f,S e1i 4t! nT 50 ella '4C dcb 3TTTT 50 Tg9U 3fTs 

r: 1,000/- '9a), 5,000/zr 3f.1T 10,000/- 4) T TI'ft' oidll lc t 91 1c4do-t I tIft Ic  T 

d 3{ TT°T T1RSI 14I4 I-Cl otlJ4 Io'{cb T '1T1T TIT'f i1cI  

RT ¶TT 51T9T TT1V I T16lS1ci TF FT TdT, (4 *t 3T lkiI Jk 9T 011V ñ61  t4(1d 31'ft1-fR 1crni st  
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The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall he accompanied against one which at least should be accompanied by a fee of Rs. 
1 000/- Rs.5000/-, Rs.10 000/- where amount of dutydemand/interest/penaltv/reIund it upto 5 Lac., 5 Lac to DO Lac and 
al.ove 50 Lac respectively  in the torni of crossed ban'k dra ft in favour of Asst. P\egist'rar 01 hi-anch of any nominated public 
sector bank 01 the place where the bench ot any nominated public sector bank ol the place where the bench ot the Tribunal 

situated. Application made for grant ot stay shall be accompanied h a tee of Rs. 5011/-. 
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BT1V I t1ci TW 55J  TTfTT, c# t 3Tf lisi tfl7aT ii1v ,i tai1TTr 3TtfRtzI 4t ireui fTr I 31T[ 

(-3) v39Tn500/- 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall he filed in 
- ""rjuadrupIicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall he accompanied by a 

' ot the order appealed against (one of which shall he certified copy) and should be accompanied by a fees ot Rs. 
.101-10/- where the amount of service tax & interest demanded & penalty fevied 01 Rs. Lakhs or less, Rs,5flno/- where the 

"amount of service tax & interest demanded & penalty levied is mord than five lakhs but not exceeding Rs. Fifty Lakhs, 
,1 11,000/- where the amount of service tax & interest demanded & penalty levied is more than fitly Lakh.s rupees, in the 

førm of crossed bank draft in lavour of the Assistant Registrar ot the bench ol nominated Public Sector Bank of the place 
'her,e the bench ol Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.DOO/-. 
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fr1 3zrr,1994 & ITU 86 r 3T-ITtFai (2) Q (2A) f ata)  3tII, oi 1994, i ft  9(2) 
i 9(2A) d1d ItfI1'T cni 4 S.T.-7 t T 11 3E* 11T 3FF, 5tiT 3c4IC, 1r-q 3fT 31TFTF (3{EflF) irzr 
3ç(  1ich TT tiTYTf 3fTF t cdRii rtdo ch( (3 91 112)ct 'I1 iJTfV) 3it31TF5FEr ccU{T 31TFFlT 3TT 
3kd, 3ZT  3c9Ii Fc4c/ Oi'b, 3fft)5T 3frt(FT ) )T 0l c1Ir  31TT f e)T1 rr 

(ft / 
The appeal under sub section (2) and (2A) ot the section 86 the Finance Act 1994, shall he filed iii For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) ot the Service Tax Rules, 994 and shall be acconipaiiied by a copy ot order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one ot which shall he a certitied copy) and copy ot the order 
passed by the Conimissionerau thori .ing the Assistant Commissioner or Deputy Commissioner ot Central Excisc/ Service 
Tax to file the appeal be F ire the Appellate In h ii ia I. 

d-U )Cc6, 4T 5c9iC, FF 3{t0in 9T(11 (&) 91 3f 3c)in 

1944 3T1T, 1994 )1Tu83 
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it ¶oi)?,c , 1 fTlFTT )11 ellit, 5FFI f 'H .TR1 5 3T1T*EF eld-ti ¶ t)o FT1 3TT1 ?,et u1 ct eu 
3Fl5 F 
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- ai flT 9TFT ¶TF (Th 2) 3fF 2014 31TT 1 3FtZT 1T1 s  
TFT) 3 FF 3 FTT 9d'( / 

For an appeal to be tiled before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the dii ty demanded where duty or dii ty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tas," Duty Demanded" shall include 
(i) a niou nt dete ml ieil U rider Section 11 D; 
(ii) a mount of erroneous Cenvat Credit taken; 
(iii I a ni o u it pay a hle u rid em R uk' F of the Cenv at Credit Rd les 

- provided tu rtiier that the provisions of this Section slial I not apply to the stay app1 cation a rid a ppea Is pending 
betore any ippella te ciii thori te prior to the conuiiencen>ent of the Finance (No.2) Act, 21)14. 

FT  ijvr 3tT: 
Revision a pliation to Government of India: 

t 3lTF q juiisJ )1fCi J-tiJt) , ir>i 31F,1991 r m 35EE 
, -1iFTf -4#, qT'r1tTUT  31TT ¶d J-tcU'ta), )oH-ct TaT, Stt , IFFT q  TFF, TRT s-uk -t iF-110001, 
FT 1l TV I' 

A revision application lies to the Under Secretary, to the Government ot India, Revision Application Unit, Ministry of 
Financ>i, Department of Revenue, 4th Floor, Jeevan Deep Building. Parliament Street, New Deli -110001, under Section 
I5EE ot the CEA 1944 in respect of the following case, governed be hrst proviso to sub-section (1) of Section-35B ibid: 

2T s-Fri d'F-)tri s 3l1Nl , cI  FTIT) JHN dff  f4 cf5fl )4 T{ dft 
5 9II5-)o1 4'tFT FT 1  3tF 

c6J& FT ¶T I UcF R s FT ¶ FT JVJ dfl çcf 9-cUI T 

rf 
In case of any loss of goods, where the loss oceii rs in tr,iiisi I from a fac tory to a warehouse or to another factory or trom one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a tactoi-y or m a 
warehouse 

(0) uidq4iriqTdi I cF) 
/ 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used 
in the manufacture of the goods which are exporteil to aii' country or territory outside India. 

(hi) 3çij  F>' iT TTF1 F 1rii TRF q1 ZR 3klcl 5-Fri ffZ)T 1FT dij J / 
In case ot g'>ods cx orted outside I nd ia cx p  in) to N epa I or"Bh utan, iv i tlio Ut pa V men t of it u t y. 

(iv) 3ç9  3f1F Q TFt11I rtct 5-i)) dI 
3T 3TT) 3fTd (3)ri) FTT f 3f)FT (ZR 2), 998 URT 109 F1TT IRTFF t at F1FT 3FZFFT s-iei)a1 

Credit of any if u ty allowed to be u Ii Iii.ed towards payment of excise duty on tina I prod ucts under the rovisions ot this Act 
or the Rules' madb there under such order is passed 'by the Commissioner (Appeals) on or atter, the rate appointed under 
Sec. 11)9 of the Finance (No.2) Act, 1998. 

(v) jg- 31Tt'FTF 4'r '( 91FT P-lcf i&tf EA-8 , 2t iT1IZF 3c4)C,ot lc'1 (31 f)(1al5-1lc1r),2001, T feisi 9 T 317fZTT ¶111c
H 3{Tr 5 TTTJT 3 J  T JFEV7f F TTTF I .iq'd 3Tr[ T FTT 4 3Ff F 31tft1[ 311F T ) c11tFT dol 

1944 rc4m35-EErid cf')qTTR- 

lie above apphcation slial I hi' made oi dii plicate in Form No. EA-8 as specitied under Rule, 9 ot Central Excise (Appeals) 
R tiles, 2001 iv i lii in 3 nh in tiis ti> im fli e date on iv Ii cli the order si iu 'h 1 to be a p peal erl against is con> m un ca ted and slia II be 
accompanied by two copies each of the 010 and Order-In-Appeal. I should also be accompanied by a copy 01 TR-6 Challan 
evidencing payment ut prescribed fee ,ls prescribed under Section 35-EE of CEA, 194-I, under Major I-lead of Account. 

iF UT 3lTlT 8T2 f-oiI1ti 1*Y1Tf c1 i) 3lTTZFZ 4t 3TT TFfV I 

t5) d 59c6 riIFT3T'*'J-t a 200/-FTTZFflTfFT ajI[31')Td  4fç4do-f ctc5 90f,  rfll9dlc1Ft 
9'100I) -/FTFFTrF1FT1rVI 

The revision applic')ition shall be accompanied by a fee ot Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amounf involved is more than Rupees One Lac. 

114-1 31T[ cf  5'j 31Tft i1TT is-nàt ft q>IF5 Slit 31T 19 fc"cb >ttT TFTI, 54ct'd e.OI FT1TtT't1T1l 541 

  v t ¶IIIT 9  oFid) i V FFTT(ZTf 3Ftrr FtIT°T iJ' 3FT ShT FFT 3fr*FT (rFT 

'.>llc-l) I / In case, if the onifer covers v,iniousnunibers of orifer- in Original, fee for each 0.1.0. should be paid ui the 
a foresaid ma nile>, not withstand dig the tact fl>,it the one appeal to the Appellant Tribunal or the one a ppl ca hon to the 
Central Govt. As fbi' case may be, is tilled to ,i','oid scriptoria work it excising Rs. I lakh fee of Rs. 1(1(1/- for each. 

ZTZTTTMiTF o-atiaslria4 k°'b 3fF, 1975, s 3raTFZft-I r 3FTTI1T s-iri 3l1T F TQPTT 31TkF t cñ 9T RI'1YtF 6.50 a) ST 

o'dSidllc'jdJ Ic°  11F ildil 5T TVl / 
One copyot ajipl cation or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court tee 
stamp of Rs.h.intas prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

+J-U )cori, TF r9tr, )c'ct  FF ot 3f4'R?FT illZIl1TlsfTTT (ci>id) ¶M1) ¶eis-nac)1, 1982 hT 3FTF TF511TF J'ii'irt'l 

FT  FT >) 3{ IdSiol 3FF FT 1tcl) I / 
Attention is also invited to tile rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate .Tribuijial (Procedure) Rules, 1982. 

>3T4ZT >i(Tc#i 3lTfttiF FI1F T'{Z 1TFTT cetiqiF, 31'tT o1dtd5-t 1TFTR* 1v, 3FTZ)( tT171TRT ca41l5e. 

ii is rhi>. ov in ~,'tsi I / 
For the elahorate/detiiiled and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 

:mas' r'fer to the Departmental websi te www.cbec.gov.in  
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Appeal No: V2/62/BVR/2019 

:: ORDER-IN-APPEAL::  

M/s. Gujarat Sidhee Cement Limited (hereinafter referred to as 

"appellant") filed appeal No. V2/62/BVR/2019 against Order-in-Original No. 

AC/JND/10/2019 dated 13.8.2019 (hereinafter referred to as "impugned order") 

passed by the Asst Commissioner, Central GST €t Central Excise, Junagadh 

Division (hereinafter referred to as "adjudicating authority"). 

2. The brief facts of the case are that the appellant was engaged in the 

manufacture of Cement falling under Chapter 25 of the Central Excise Tariff Act, 

1985 and was registered with Central Excise. During scrutiny of ER-I Returns for 

the months of April, 2017 to June, 2017, it was observed that the Appellant had 

availed Cenvat credit of Service Tax paid on outward GTA service used for 

transportation of their finished goods from their factory to their depots/dumps 

or buyers' premises. Since, factory gate was place of removal, any services 

availed beyond place of removal was alleged to be not proper in view of 

definition of "input service" as given at Rule 2(1) of the Cenvat Credit Rules, 

2004 (hereinafter referred to as "CCR,2004"). It appeared that any service 

availed after clearance of finished goods beyond the place of removal is not an 

'input service' and therefore, the Appellant was not eligible to avail Cenvat 

credit of service tax paid on outward GTA service during the period from April, 

2017 to June, 2017. 

2.1 Show Cause Notice No. V/3-35/D/2017-18 dated 8.3.2018 was issued to 

the appellant for recovery of wrongly availed Cenvat credit of Rs. 39,76,851/-

along with interest under Rule 14 of the CCR, 2004 and proposing imposition of 

penalty under Rule 15(1) ibid. 

2.2 The above Show Cause Notice was adjudicated vide the impugned order 

which disallowed Cenvat credit of Rs. 39,76,85 1 /- and ordered for its recovery 

along with interest, under Rule 14 of CCR, 2004 and imposed penalty of Rs. 

3,97,685/- under Rule 15(1) of CCR, 2014. 

3. Aggrieved, the appellant preferred the present appeal on the following 

grounds, inter alia, contending that, 

(i) The adjudicating authority has erred in disallowing Cenvat credit of 

service tax paidon outward transportation of goods without appreciating facts 

of the case as well as legal provisions. 

(ii) That it is evident that the Hon'ble Apex Court in the case of Ultratech 

ent Ltd has allowed Cenvat credit for transportation of goods upto place of 

rémàvat and denied credit of service tax paid beyond place oj..removal upto 
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Appeal No: V2 /62/BVR/2019 

place of buyer. This was in the wake of amendment brought w.e.f. 1.4.2008 

whereby the definition of term 'input service' was amended to substitute woiu 

'from' by the word 'upto' place of removal. 

(iii) That 'place of removal' in common parlance means either destination of 

goods, or in other words, such place till which the manufacturer / owner of 

goods has absolute ownership/discretion and/or risk including actual / deemed 

possession of goods, so that he can dispose off the goods at his own discretion. 

The above interpretation is also in consonance with Sale of Goods Act provisions; 

that Central laws have to be read harmoniously so as to avoid any conflict 

between understandings of the concepts therein; that any decisions vis-a-vis 

place of removal for the purpose of Section 4 of the Central Excise Act,1944 

namely valuation of excisable goods has to be Limited only for such purpose and 

cannot be telescoped into Cenvat Credit Rules, 2004 especially for the purpose 

of benevolent scheme such as input service and limit or whittle down the scope 

of the term input service in any manner; that this is neither a case of Legislation 

by reference or Legislation by incorporation inasmuch as the definition under 

Central Excise Act was never incorporated or embodied into the Cenvat Credit 

Rules much less within the scope of the term input service. As such the general 

meaning to the term place of removal has to be assigned for the purpose of 

Cenvat Credit Rules, 2004 i.e. upto the destination of goods, and thereafter 

within the meaning as specifically defined in Cenvat Credit Rules, 2004 on and 

after 11.7.14 for the term place of removal. As such the general meaning of the 

term place of removal would essentially mean, to a layman, as the destination 

of the goods. As such irrespective of pre or post 1.4.2008 period, since the term 

place of removal means the destination of the goods, whether the definition of 

the term input service referred up to place of removal of beyond place of 

removal, the Cenvat Credit of Service tax paid on transportation of goods from 

factory to the destination of the goods would always be available to the 

assessee. 

(iv) That for a place or premise to be termed as place of removal for the 

purpose of the Act, what is required is that place or premise should be the place 

or premise from where the excisable goods are to be sold which means that such 

goods are to be transferred by way of transfer of possession of goods by the 

seller to the buyer in the course of trade or business for cash or other valuable 

consideration, after their clearance from the factory. 

(v) That any interpretation of the term "place of removal" without factoring 

the aboye::d.finiton of place of removal as contained in the C R read with 
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Appeal No: V2/62/BVR/2019 

definition of sale, especially the third clause in the definition of 'place of 

removal namely, "a depot, premises of a consignment agent or any other place 

or premises from where the excisable goods are to be sold after their clearance 

from the factory, from where such goods are removed", would make that clause 

in the definition redundant and it is an accepted rule of interpretation that 

every word has to be given its due meaning and that legislature has not 

introduced any word without any objective and hence in terms of the decisions 

of Supreme Court as explained in the Board Circular of June 2018, the buyers 

premises would require to be treated as a place of removal, on satisfaction of 

the other terms and conditions as explained above. 

(vi) Since duty has been paid on freight component, even if place of removal 

is held to be factory gate for any reason, such duty payment must be treated as 

good as credit reversed already and the denial of credit in the present case 

cannot survive. 

(vii) That they relied upon latest decision dated 25.2.2019 passed by the 

Hon'ble CESTAT, Ahmedabad in the case of Sanghi Industries Ltd wherein the 

Hon'ble Tribunal has decided the issue of eligibility of Cenvat credit of service 

tax paid on GTA service for transportation of finished goods for delivery at 

customer's premises under FOR contract and allowed the appeal on merit, it is 

not in dispute in the case of Appellant that the sale is on FOR basis and they 

have also furnished the CA certificate after verification and the AC has not even 

applied his mind to the issue and hence the impugned order is legally not 

sustainable and merits to be set aside. 

(viii) That insofar as credit pertaining to movement of goods from factory to 

dump is concerned, the ownership in goods remained with the Appellant and 

finished goods were sold from such dumps to the customers; that in terms of 

Rule 2(qa) of CCR, 2004, said dumps are 'place of removal' and credit on 

transportation from such factory to dumps cannot be denied; that their 

Chartered Accountant has issued certificate dated 6.6.2018 in this regard. 

(ix) That considering the analysis of all the above decisions as also the general 

principle laid down as to what constitutes place of removal considering the point 

of sale where the ownership and risk passes on from the seller to the buyer as 

held by the Hon'ble Apex court in the case of Escort JCB Ltd reported at 2002 

• t4:63LT 31 (SC), and considering the ratio laid down in the case of Ultra Tech 

Cement L'd (supra), the CBEC vide the abovementioned Circular dated 08 06 18 

has: finally put to rest the entire controversy. It has been expressl clarified that 
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Appeal No: V2/62/BVR/2019 

in terms of Para 3 of the said circular which is the general principle to 

determine what is the point of sale i.e. place of removal, on facts aluu 

circumstances of the each case, it wilt be determined whether the ownership in 

goods had passed on at which location i.e. whether at the customers doorstep or 

at factory/depot. In light of this analysis, the Cenvat of Service Tax paid on 

transportation up to such place of removal will be allowed as expressly clarified 

by the Board in the abovementioned circular at Para 4 as well as 5 thereof. 

(x) That in the present set of facts and circumstances, since admittedly the 

entire sale was on FOR basis only and in support of which, CA certificate is 

produced after analysis of the concerned POs and Central Excise invoices under 

which goods were supplied as also the transportation charges incurred in this 

regard, which wilt clearly show that the whole of transaction was on FOR basis 

only in respect of which Cenvat credit has been availed by them. 

(xi) Apart from the fact that the issue involved in the matter is that of 

substantial interpretation of statutory provisions, the bona fide views of the 

Appellant in this regard are well supported vide the catena of orders and 

decisions cited supra. That thus, it is not correct to state that the Appellant had 

entertained any malaflde intent to evade payment of duty/tax and had 

suppressed any material fact from the department with such malaftde intent. 

Further, merely because it is not possible for the department to ascertain the 

quantum of disputed service Cenvat Credit from the monthly returns is hardly a 

reason to invoke extended period of limitation in the facts and circumstances of 

the case. For the same reasons, no penalty too can be imposed on them. 

4. In hearing, S.R. Dixit, Advocate appeared on behalf of the Appellant and 

reiterated the submissions of Appeal Memorandum. He filed additional 

submission dated 12.3.2020 and submitted copy of Hon'ble Supreme Court 

judgement passed in the case of Manglam Cement Ltd for consideration and 

requested to allow their appeal. 

4.1 In additional submission, the grounds of appeal memorandum are 

reiterated. 

5. I have carefully gone through the facts of the case, the impugned order, 

and grounds of appeal memorandum. The issue to be decided in the present 

appeal is whether the impugned order passed by the adjudicating authority 

disallowing Cenvat credit of service tax paid on outward transportation charges 

is correct, proper and legal or not. 
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Appeal No: V2/62/BVR/2019 

6. I find that the Appellant had availed Cenvat credit of service tax paid on 

outward GTA service during the period from April,2017 to June, 2017. The 

adjudicating authority disallowed said Cenvat credit of service tax on the ground 

that outward GTA service was availed by the Appellant for transportation of 

their finished goods from their factory to customer's premises i.e. beyond place 

of removal, and hence, not covered under definition of "input service" in terms 

of Rule 2(1) of CCR, 2004. 

6.1 The Appellant has contested that entire sale was on FOR basis and hence, 

the buyers premises was required to be treated as a place of removal and relied 

upon case law of Mangalam Cement Ltd - 2020(32) GSTL J156 (S.C.) and Sanghi 

Industries Ltd- 2019 (369) E.L.T. 1424 (Tn. - Ahmd); that in respect of 

transportation of goods from factory to their dump, the ownership in goods 

remained with the Appellant and finished goods were sold from such dumps to 

the customers and said dumps are 'place of removal' in terms of Rule 2(qa) of 

CCR, 2004, and credit on transportation from such factory to dumps cannot be 

denied. They. 

7. I find that definition of "input service" as provided under Rule 2(1) of 

Cenvat Credit Rules, 2004 reads as under:- 

"(1) "input service" means any service,- 

(i) used by a provider of taxable service for providing an output service; 
or 

(ii) used by the manufacturer, whether directly or indirectly, in or in 
relation to the manufacture of final products and clearance of final 
products upto the place of removal, 

and includes services used in relation to setting up, modernization, renovation 
or repairs of a factory, premises of provider of output service or an office 
relating to such factory or premises, advertisement or sales promotion, market 
research, storage upto the place of removal, procurement of inputs, accounting, 
auditing, financing, recruitment and quality control, coaching and training, 
computer networking, credit rating, share registry, and security, inward 
transportation of inputs or capital goods and outward transportation upto the  
place of removal;". 

(Emphasis supplied) 

7.1 From above, it is observed that "input service" means any service used by 

the manufacturer, whether directly or indirectly, in or in relation to 

manufacture of final products and clearance of final products upto the place of 

removal, with the inclusion of outward transportation upto the place of removal. 

Ltis., therefore, evident that as per main clause - the service should be used by 

the rnaifacturer which has direct or indirect relation with the manufacture of 

final produts and clearance of final products upto the place of r oval and the 
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inclusive clause restricts the outward transportation upto the place of removal. 

As per Section 4(3)(c) of the Act, "place of removal" means a factory or aiiy 

other place or premises of production or manufacture of excisable goods; a 

warehouse or any other place of premises wherein the excisable goods have 

been permitted to be stored without payment of duty or a depot, premises of a 

consignment agent or any other place or premises from where the excisable 

goods are to be sold. 

8. I find that the issue is no more res integra and stands decided by the 

Hon'ble Supreme Court vide judgment dated 01 .02.2018 passed in the case of 

Ultratech Cement Ltd reported as 2018 (9) G.S.T.L. 337 (S.C.), wherein it has 

been held that, 

"4. As mentioned above, the assessee is involved in packing and clearing of 
cement. It is supposed to pay the service tax on the aforesaid services. At the 
same time, it is entitled to avail the benefit of Cenvat Credit in respect of any 
input service tax paid. In the instant case, input service tax was also paid on 
the outward transportation of the goods from factory to the customer's 
premises of which the assessee claimed the credit. The question is as to 
whether it can be treated as 'input service'. 

5. 'Input service' is defined in Rule 2(1) of the Rules, 2004 which reads as 
under: 

"2(1) "input service" means any service:- 

(i) Used by a provider of taxable service for providing an output services; or 

(ii) Used by the manufacturer, whether directly or indirectly, in or in relation 
to the manufacture of final products and clearance of final products upto the 
place of removal and includes services used in relation to setting up, 
modernization, renovation or repairs of a factory, premises of provider of 
output service or an office relating to such factory or premises, advertisement 
or sales promotion, market research, storage upto the place of removal, 
procurement of inputs, activities relating to business, such as accounting, 
auditing, financing recruitment and quality control, coaching and training, 
computer networking, credit rating, share registry, and security, inward 
transportation of inputs or capital goods and outward transportation upto the 
place of removal;" 

6. It is an admitted position that the instant case does not fall in sub-clause (i) 
and the issue is to be decided on the application of sub-clause (ii). Reading of 
the aforesaid provision makes it clear that those services are included which 
are used by the manufacturer, whether directly or indirectly, in or in relation 
to the manufacture of final products and clearance of final products 'upto the 
place of removal'. 

7. It may be relevant to point out here that the original definition of 'input 
service' contained in Rule 2(1) of the Rules, 2004 used the expression 'from 
the place of removal'. As per the said definition, service used by the 
manufacturer of clearance of final products 'from the place of removal' to the 
warehouse or customer's place etc., was exigible for Cenvat Credit. This 
stands finally decided in Civil Appeal No. 11710 of 2016 (Commissioner of 
Central Excise Belgaum v. Mis. Vasavadatta Cements Ltd.) vide judgment 
dated January 17, 2018. However, vide amendment carried out in the 
aforesaid Rules in the year 2008, which became effective from Mai 1, 2008, 
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the word 'from' is replaced by the word 'upto'. Thus, it is only 'upto the place 
of removal' that service is treated as input service. This amendment has 
changed the entire scenario. The benefit which was admissible even beyond 
the place of removal now gets terminated at the place of removal and doors to 
the cenvat credit of input tax paid gets closed at that place. This credit cannot 
travel therefrom. It becomes clear from the bare reading of this amended Rule, 
which applies to the period in question that the Goods Transport Agency 
service used for the purpose of outward transportation of goods, i.e. from the 
factory to customer's premises, is not covered within the ambit of Rule 2(l)(i) 
of Rules, 2004. Whereas the word 'from' is the indicator of starting point, the 
expression 'upto' signifies the terminating point, putting an end to the 
transport journey. We, therefore, find that the Adjudicating Authority was 
right in interpreting Rule 2(1) in the following manner: 

"... The input service has been defined to mean any service used by the 
manufacturer whether directly or indirectly and also includes, interalia, 
services used in relation to inward transportation of inputs or export 
goods and outward transportation upto the place of removal. The two 
clauses in the definition of 'input services' take care to circumscribe input 
credit by stating that service used in relation to the clearance from the 
place of removal and service used for outward transportation upto the 
place of removal are to be treated as input service. The first clause does 
not mention transport service in particular. The second clause restricts 
transport service credit upto the place of removal. When these two clauses 
are read together, it becomes clear that transport services credit cannot go 
beyond transport upto the place of removal. The two clauses, the one 
dealing with general provision and other dealing with a specific item, are 
not to be read disjunctively so as to bring about conflict to defeat the laws' 
scheme. The purpose of interpretation is to find harmony and 
reconciliation among the various provisions. 

15. Credit availability is in regard to 'inputs'. The credit covers duty paid  
on input materials as well as tax paid on services, used in or in relation to  
the manufacture of the 'final product'. The final products. manufactured 
by the assessee in their factory premises and once the final products are  
fully manufactured and cleared from the factory premises, the question of 
utilization of service does not arise as such services cannot be considered  
as used in relation to the manufacture of the final product. Therefore.  
extending the credit beyond the point of removal of the final product on 
payment of duty would be contrary to the scheme of Cenvat Credit Rules. 
The main clause in the definition states that the service in regard to which 
credit of tax is sought, should be used in or in relation to clearance of the 
final products from the place of removal. The definition of input services 
should be read as a whole and should not be fragmented in order to avail 
ineligible credit. Once the clearances have taken place, the question of 
granting input service stage credit does not arise. Transportation is an  
entirely different activity from manufacture and this position remains  
settled by the ju4gment  of Honorable Supreme Court in the cases of 
Bombay Tyre International 1983 (14) ELT = 2002-TIOL-374-SC-CX-
LB, Indian Oxygen Ltd. 1988 (36) ELT 723 SC = 2002-TIOL-88-SC-
CX and Baroda Electric Meters 1997 (94) ELT 13 SC = 2002-TIOL-96-
SC-CX-LB. The post removal transport of manufactured goods is not an  
input for the manufacturer. Similarly, in the case of MIs. Ultratech 
Cements Ltd. v. CCE, Bhatnagar 2007 (6) STR 364 (Tn) = 2007-TIOL-
429-CESTAT-AHM, it was held that after the final products are cleared  
from the place of removal, there will be no scope of subsequent use of 
service to be treated as input. The above observations and views explain 
the scope of relevant provisions clearly, correctly and in accordance with 
the legal provisions." 

k..; 
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8. The aforesaid order of the Adjudicating Authority was upset by the 
Commissioner (Appeals) principally on the ground that the Board in its 
Circular dated August 23, 2007 had clarified the definition of 'place of 
removal' and the three conditions contained therein stood satisfied insofar as 
the case of the respondent is concerned, i.e. (i) regarding ownership of the 
goods till the delivery of the goods at the purchaser's door step; (ii) seller 
bearing the risk of or loss or damage to the goods during transit to the 
destination and; (iii) freight charges to be integral part of the price of the 
goods. This approach of the Commissioner (Appeals) has been approved by 
the CESTAT as well as by the High Court. This was the main argument 
advanced by the learned counsel for the respondent supporting the judgment 
of the High Court. 

9. We are afraid that the aforesaid approach of the Courts below is clearly 
untenable for the following reasons: 

10. In the first instance, it needs to be kept in mind that Board's Circular 
dated August 23, 2007 was issued in clarification of the definition of 'input 
service' as existed on that date i.e. it related to unamended definition. Relevant 
portion of the said circular is as under: 

"ISSUE: Up to what stage a manufacturer/consignor can take credit on the 
service tax paid on goods transport by road? 

COMMENTS: This issue has been examined in great detail by the CESTAT 
in the case of MIs Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007 (6) 
STR 249 Tri-D] = 2007-TIOL-429-CESTAT-AHM. In this case, CESTAT 
has made the following observations:- 

"the post sale transport of manufactured goods is not an input for the 
manufacturer/consignor. The two clauses in the definition of 'input services' 
take care to circumscribe input credit by stating that service used in relation to 
the clearance from the place of removal and service used for outward 
transportation upto the place of removal are to be treated as input service. The 
first clause does not mention transport service in particular. The second clause 
restricts transport service credit upto the place of removal. When these two 
clauses are read together, it becomes clear that transport service credit cannot 
go beyond transport upto the place of removal. The two clauses, the one 
dealing with general provision and other dealing with a specific item, are not 
to be read disjunctively so as to bring about conflict to defeat the laws' 
scheme. The purpose of interpretation is to find harmony and reconciliation 
among the various provisions". Similarly, in the case of MIs Ultratech 
Cements Ltd vs CCE Bhavnagar - 2007-TOIL-429-CESTAT-AHM, it was 
held that after the final products are cleared from the place of removal, there 
will be no scope of subsequent use of service to be treated as input. The above 
observations and views explain the scope of the relevant provisions clearly, 
correctly and in accordance with the legal provisions. In conclusion, a 
manufacturer / consignor can take credit on the service tax paid on outward 
transport of goods up to the place of removal and not beyond that. 

8.2 In this connection, the phrase 'place of removal' needs determination 
taking into account the facts of an individual case and the applicable 
provisions. The phrase 'place of removal' has not been defined in CENVAT 
Credit Rules. In terms of sub-rule (t) of rule 2 of the said rules, if any words or 
expressions are used in the CENVAT Credit Rules, 2004 and are not defined 
therein but are defined in the Central Excise Act, 1944 or the Finance Act, 
1994, they shall have the same meaning for the CENVAT Credit Rules as 
assigned to them in those Acts. The phrase 'place of removal' is defined under 
section 4 of the Central Excise Act, 1944. It states that,- 

'plaee ot' removal" means- 
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(i) a factory or any other place or premises of production or manufacture of 
the excisable goods; 

(ii) a warehouse or any other place or premises wherein the excisable goods 
have been permitted to be stored without payment of duty; 

(iii) a depot, premises of a consignment agent or any other place or premises 
from where the excisable goods are to be sold after their clearance from the 
factory; 

from where such goods are removed." 
It is, therefore, clear that for a manufacturer /consignor, the eligibility to avail 
credit of the service tax paid on the transportation during removal of excisable 
goods would depend upon the place of removal as per the definition. In case 
of a factory gate sale, sale from a non-duty paid warehouse, or from a duty 
paid depot (from where the excisable goods are sold, after their clearance 
from the factory), the determination of the 'place of removal' does not pose 
Wuch problem. However, there may be situations where the manufacturer  
/consignor may claim that the sale has taken place at the destination point  
because in terms of the sale contract /agreement (i) the ownership of goods  
and the property in the goods remained with the seller of the goods till the  
delivery of the goods in acceptable condition to the purchaser at his door step  
(ii) the seller bore the risk of loss of or damage to the goods during transit to  
the destination and (iii) the freight  charges were an integral part of the price  
ofgoods. In such cases, the credit of the service tax paid on the transportation 
up to such place of sale would be admissible if it can be established by the 
claimant of such credit that the sale and the transfer of property in goods (in 
terms of the definition as under section 2 of the Central Excise Act, 1944 as 
also in terms of the provisions under the Sale of Goods Act, 1930) occurred at 
the said place." 

11. As can be seen from the reading of the aforesaid portion of the circular, 
the issue was examined after keeping in mind judgments of CESTAT in 
Gujarat Ambuja Cement Ltd. and MIs. Ultratech Cement Ltd. Those 
judgments, obviously, dealt with unamended Rule 2(1) of Rules, 2004. The  
three conditions which were mentioned explaining the 'place of removal' as  
defined under Section 4 of the Act, there is no quarrel upto this stage.  
However, the important aspect of the matter is that Cenvat Credit is  
permissible in respect of 'input service' and the Circular relates to the  
unamended regime. Therefore, it cannot be applied after amendment in the  
definition of 'input service' which brought about a total change. Now, the  
definition of 'place of removal' and the conditions which are to be satisfied 
have to be in the context of 'upto' the place of removal. It is this amendment  
which has made the entire difference. That aspect is not  dealt with in the said 
Board's circular, nor it could be. 

12. Secondly, if such a circular is made applicable even in respect of post  
amendment cases, it would be violative of Rule 2(1) of Rules, 2004 and such a 
situation cannot be countenanced. 

13. The upshot of the aforesaid discussion would be to hold that Cenvat Credit 
on goods transport agency service availed for transport of goods from place of 
removal to buyer's premises was not admissible to the respondent.  
Accordingly, this appeal is allowed, judgment of the High Court is set aside 
and the Order-in-Original dated August 22, 2011 of the Assessing Officer is 
restored." 

(Emphasis supplied) 
-I 

ci' 
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8.1 I find that the Hon'ble Supreme Court in the case of Ispat Industries Ltd - 

reported as 2015 (324) ELT 670 has examined the term 'place of remova 

defined under Section 4(3)(c) of the Act and interpreted the phrase "any other 

place or premises" appearing therein and held that the said phrase refers only to 

a manufacturer's place or premises from where excisable goods "are to be sold" 

to the buyer and such place or premises can only be the manufacturer's premises 

and cannot, in circumstances, be a buyer's premises. The Hon'ble Supreme 

Court further held that if the legislature intended that the buyer's premises be 

treated as the place of removal, then the words "are to be sold" should have 

been replaced by the words "have been sold" in Section 4(b)(iii) above. The 

relevant portion of the judgement is reproduced as under: 

"16. It will thus be seen that where the price at which goods are ordinarily 
sold by the assessee is different for different places of removal, then each such 
price shall be deemed to be the normal value thereof. Sub-clause (b)(iii) is very  
important and makes it clear that a depot, the premises of a consignment agent. 
or any other place or premises from where the excisable goods are to be sold 
after their clearance from the factory are all places of removal. What is  
important to note is that each of these premises is referable only to the 
manufacturer and not to the buyer of excisable goods. The depot, or the 
premises of a consignment agent of the manufacturer are obviously places  
which are referable only to the manufacturer. Even the expression "any other 
place or premises" refers only to a manufacturer's place or premises because  
such place or premises is stated to be where excisable goods "are to be sold".  
These are the key words of the sub-section. The place or premises from where  
excisable goods are to be sold can only be the manufacturer's premises or 
premises referable to the manufacturer. If we are to accept the contention of the  
revenue, then these words will have to be substituted by the words "have been 
sold" which would then possibly have reference to the buyer's premises. 

17. It is clear, therefore, that as a matter of law with effect from the 
Amendment Act of 28-9-1996, the place of removal only has reference to places 
from which the manufacturer is to sell goods manufactured by him, and can, in 
no circumstances have reference to the place of delivery which may. on facts, 
be the buyer's premises." 

(Emphasis supplied) 

8.2 I also take note of the Board's Circular No. 1065/4/2018-CX., dated 8-6-

2018, wherein it has been clarified that, 

"5. CENVAT Credit on GTA Services etc. The other issue decided by 
Hon'ble Supreme Court in relation to place of removal is in case of CCE & ST 
v. Ultra Tech Cement Ltd., dated 1-2-2018 in Civil Appeal No. 11261 of 2016 
on the issue of CENVAT Credit on Goods Transport Agency Service availed 
for transport of goods from the 'place of removal' to the buyer's premises. The 
Apex Court has allowed the appeal filed by the Revenue and held that 
CENVAT Credit on Goods Transport Agency service availed for transport of 
goods from the place of removal to buyer's premises was not admissible for the 
relevant period. The Apex Court has observed that after amendment of in the 
definition of 'input service' under Rule 2(1) of the CENVAT Credit Rules, 
2004, effective from 1-3-2008, the service is treated as input service only 'up to 
the place of removal'." 
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9. In view of above law settled by the Hon'ble Supreme Court, Cenvat Credit 

on GTA service availed by the appellant for outward transportation of goods 

beyond place of removal is not admissible w.e.f 01.04.2008. Further, place of 

removal can be either factory, depot or consignment agent's premises from 

where goods are to be sold. In the present case, it is on record that the 

Appellant had availed transportation service for transport of their finished goods 

from factory to their depot! dump as well as to their buyers' premises during 

the period from April, 2017 to June, 2017. I find that GTA service availed by the 

Appellant for transportation of their finished goods from their factory to their 

depot! dump is to be considered as their 'input service', since depot/dump were 

the places from where goods were sold and consequently, the same were 

covered under 'place of removal' as held by the Hon'ble Apex Court in the case 

of Ispat Industries Ltd supra. I find that the Appellant has produced Chartered 

Accountant's certificate dated 6.6.2018 during the course of personal hearing, 

wherein it has been certified that the Appellant had availed Cenvat credit of Rs. 

15,84,328!- on outward GTA for transportation of their duty paid finished goods 

from their factory to their own dump!depot. Considering the definition of 'place 

of removal', transportation service availed by the Appellant for transportation of 

goods from their factory to dump!depot has to be considered as 'input service' 

in terms of Rule 2(1) of CCR, 2004. I, therefore, hold that the Appellant had 

correctly availed Cenvat credit of outward GTA service to the tune of Rs. 

15,84,328/-. I, set aside confirmation of demand of Rs. 15,84,328/- under Rule 

14 of CCR, 2004 and consequent penalty of Rs. 1,58,432!- imposed under Rule 

15(1) of CCR, 2004. 

9.1 As regards, Cenvat credit of Service Tax paid on outward GTA for 

transportation of finished goods from their factory/depot/dump to buyer's 

premises, I find that buyer's premises can never be a 'place.of removal' as held 

by the Apex Court in the case of Ispat Industries Ltd supra. I, therefore, hold 

that transportation services availed by the Appellant for transportation of 

finished goods from their factory/depot/dump to buyer's premises was not 

'input service' and hence, the Appellant is not eligible to avail said Cenvat 

credit of service tax, I, therefore, uphold the impugned order confirming the 

demand of wrongly availed Cenvat Credit of Rs. 23,92,523!- along with interest 

under Rule 14 of CCR, 2004. 

10. I have also examined CESTAT, Ahmedabad's order passed in the case of 

Sanghi industries Ltd 2019 (369) E.L.T. 1424 (Tn. - Ahmd.), which has been 

rehed upon by the Appellant I find that the said case law has to be held per 

ihcuriamirithe light of judgment of the Hon'ble Apex Court in e case of M/s. 
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Ultratech Cement Ltd. supra and Ispat Industries Ltd supra since judgement of 

the Apex Court prevails over any decision/orders passed by the subordinace 

courts/tribunals. 

11. Regarding reliance placed by the Appellant on the case law of Mangalam 

Cement Ltd, I find that in the said case, the Hon'ble Apex Court had remanded 

the matter to the Hon'ble Rajasthan High Court to decide the issue afresh by 

observing that the Hon'ble High Court had not analyzed the relevant facts and 

contentions raised in the appeal on its own merit and instead disposed of the 

appeal by general observation. Thus, the Hon'ble Supreme Court has not decided 

the issue on merits but remanded the matter to decide the issue afresh. Hence, 

reliance placed on the said decision is not sustainable. 

12. Regarding penalty imposed under Rule 15(1) of CCR,2004, I find that the 

Appellant wrongly availed and utilized Cenvat credit of service tax paid on 

outward GTA service used for transportation of their finished goods beyond place 

of removal, which is not admissible as discussed supra. The Appellant, thus, 

contravened the provisions of Cenvat Credit Rules, 2004 and therefore, the 

Appellant has been rightly held liable for penalty under Rule 15(1) of CCR, 2004. 

I, therefore, uphold penalty of Rs. 2,39,252/- imposed in the impugned order. 

13. In view of above, I partially allow the appeal and set aside impugned 

order to the extent of confirmation of demand of Rs. 15,84,328/- under Rule 14 

of CCR, 2004 and consequent penalty of Rs. 1,58,432/- imposed under Rule 15(1) 

ibid but uphold the remaining impugned order. 

14. i1c*d'I CIcIHJ d 3T14c.I'l iL1'1c1-d cilb iIdI I 

14. The appeal filed by the Appellant is disposed off as above. 

(GOPI NATH) 
Commissioner(Appeals) 

By RPAD 
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