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Arising out of above mentioned OO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

g desar & 9faardr &1 A7 v 9at /Name & Address of the Appellant & Respondent -

M/s. Gujarat Sidhee Cement Limited, Off. Veraval-Kodinar-Highway Road, Sidheegram- 362 275, Dist.- Gir-

Somnath (Gujarat).

38 I3 B c3f9a A9 cAfFd aeafafed aiis A sogea wivsly / orftesor & F#eT 3he g & 5T 1/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

(A AT YeF  FENT 3G Yook U@ JaTet ATl #granfOetor & uier 3rdle, eard 3edte; o HATEas 1944 61 amy 358
¥ 3iadta vd AT ¥R, 1994 H14RT 86 F il Pl 9Tg 61 o Ged & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 3538 of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to-

(i) aeffertor Hearhr § Brafaud Tl HEe @ Yo, A 3cUea o U arat e Faranieor A R ds, aw
solleh 7 2, . &. O3, 7S e, &1 & STl wiew |/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK, Puram, New Delhi in ail
matters relating to classification and valuation.

(i) 3WFA IRTBE 1(a) H aaTC 7T Tl & 3remar Q¥ G 3rfied @ Yo, FET 3cUTg Yesh 0d Jarery iy sararfirator
(ﬁﬁz)ﬁqﬁﬂnmtﬁ%m“aﬁ?ﬁwaa,ﬁwﬁmmm- 3¢o0tEaRY Y S TIiRw |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

(i) 3T FrfERr & wHeT IS TRE & & O S e ek () raEEe, 2001, & IR 6 & sigeta
fAHiRe 760 713 yu EA-3 ) 9R wiaal & ot frar S TR | 549 3 A @ w5 U 9T & §R, SR 3e91g e 1 AN
ST 1 AT IR AT I SATAT, TV 5 ARG A IAY FA,5 A TG 1 50 G TG TH HUAT 50 A 90 9 30k § Al
FA 1,000/~ ¥4, 5,000/ ¥4 3y@r 10,000/- T &1 IR 71 eeh 1 afer deea w3 AR e 1 saremay,
AT AT —ATRIEROT T ARAT F FETIE (o™ & A7 § el oFf wrdfoee e & d% gar S Waifea &% e
GarT T S iR T | Heflra groe & sferdre, 3 Y 3w amr A g wifg STel deid Hde Faranftor f e Pud
® | T EA (T HIER) & TAC 31deaA-97 & @ 500/- 90 &1 fruifa e s & gran i/

The appeal to the Appellate Tribunal shall be filed in Li]uadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise Apgeag Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs,
1,000/ - Rs.500(1/ -, Rs.10,000/ - where amount of dutydemand/interest/ penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in' favour of ‘Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank ni}fheﬁvlacc where the beénch of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

) IO swranRieRer & wwer 3nfie, fom w1994 i aw 86(1) F Haoa QYawed PusHare, 1994, & &aE 9(1) &
ded fFuiRa o7 575 & TR wiagt & 1 71 @oeh v 30 @y o ey & fawey wder & el g, 3@k uia &g A
Foaad F1 (398 ¥ U 9 g @0 wifgy) 3 a8 @ a9 § 507 vF w3 & 1Y, S8 Qa1 7 s & @ it
ST AT STHTAT, IUT 5 T AT 3/ FA,5 o1 TIT AT 50 71 YT G 320@r 50 &g §q0 § 3 & af FAer 1,000/-
T, 5,000~ T 3T 10,000/- 9% 1 AR o1 epeen ¥ oy doweer wY) Ui qow 1 spraw, @i sndela
FTTITRIAIT &1 AT & FETI Uoee & A W el o waforera a7 & &% gany Iy Wifeha 3 gioe gary fhar S
im%'trméﬁasmwafmm,a?@rm%mﬁgmmmﬁﬁammﬁm@ammﬂ%H:zm?faﬂ-a‘:r

(¥ 3iTET) & FT 3mdes-99 & A7 500/~ F9C & AT efeeh ST e gram i/

= The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Agp(fellate Tribunal Shall be filed in
“sguadruplicate in Form 5.7.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
mgg of the order appealed against (one of which shall be certified copy) and  should be accompanied by afees of Rs.
080/ - where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
wamaunt of service tax & interest demanded & penalty levied is” mord than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lnkhs rupees, in the
forin’of crossed bank draft in favour of the Assistant Registrar of the benclh of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanicd by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Comnussioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
}l"dbSL‘d b?' the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Ecisc/ Service

“ax to file the appeal betore the Appellate Tribunal,

maﬁ,mmeﬁwm» e wiiteo (deee) %mm&mﬁmm%ﬁm
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and punafty are in dispute, or penalty, where penalty alone
is in dispute, provided the amount of pre-deposit Blyable would be subject to a ceiling of Rs. 10 Crores, ’

Under Central Excise and Service Tax, “Duty Demanded” shall include

(i) amount determined under Section 11 D;
1) amount of erroncous Cenvat Credit taken;
iif) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,

HIT FIER FGADET0T H1AET ©

Revision gpllcation to Government of India: ) )

3 e I GISTURITTE et o ATEel #, S 3eure ek JAHTH, 1994 H URT 35EE & JUANS & A iaia
BTG, 3R TR, G001 WG $ars, Trd wrery, Tored s, il AT, Shaw &g saw, Fwe 76, A7 fee-110001,
F! a1 S arigvel

A revision application lies to the Under Sceretary, to the Government of India, Revision ABplication Unit, Ministry of
Finance, Department ot Revenue, 4th Floor, Jeevan Deep Buxldmé, Parliament Street, New Delhi-110001, under Section
35EE of the CEA 1944 in respect of the folowing case, governed by first proviso to sub-section (1) of Section-35B ibid:

i A & 8 FFAE & ARA A, Fg FHUE Bl AT ) B FRAE @ 3R TE H URITHA & GRie a1 fHdl 37
FRET a1 f ) U $1SR T8 @ g@Y HER 8 YR & SR, a1 ) HER I8 AT $IEROT & AT & GHEROT F ENI,
e T a1 el $TSR 9[8 1 AT b sgeallal & T A |/

In case of any loss of goods, where the [0ss occurs in transit from a factory to a warcehouse or to another fr]Cl()l?’ or from one
waru}musc t0 another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warchouse

AR & are forell Trsg a7 849 oY T & @ e & fafersor o s e ATt o) il TS el T 379Te /e & g (W) &
AR 3, S R & qIeX TR ey ar & & rand o g/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to anycountry’or territory outside India.

T 3eaTe e 1 AT U faar s & @y, SAqTer AT 3T F1 AT AT R A )/

In case of ghods exported outside India export to Nepal or Bhutan, without payment of duty.

giAfad 3e912 & 3euted e & AT F A0 ot 37€1 e sw 30TATH va s AP graun & qgd A SR
ﬁr@mwmm(a{ﬁw) & ZanT fad HIRTAFa (7. 2),1998 & 4T 109 & gary e & 718 afr@ srger garmafe
9 T |G A T FRU v g1/ _ : _ A

Credit of any duty allowed to be utilized towards payment of excise duty on tinal ?roducts under the provisions of this Act
or the Rules made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (Nu.2) Act, 1998.

STRIFA HTAEH &1 &Y FFAaT 995 HEAT EA-8 H, J 1 e Sewrea e (3rdienfraamaeh, 2001, & s 9 & it fafafdse
2, 30 MY & WUNOT & 3 AIE & I 1 el ART | IWFT e & WY HF JeA q ey newr i & wfadi gera
S ST A & Fedr euTE o s, 1944 &7 4R 35-EE & dgd AUTRG ok 1 3rerdh & ey & ik W IR-
b @1 9T werea r swEh arfee) / _ .

The above application shall be made in duplicate in Form No. EA-8 as chcitiud under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies cach of the OIO and Order-In-Appeal. Tt should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
GAIETOT JTdee & Ty fefafdd AreiRa e ) sreraeh & s arfgv ) .

FET Herest THH U A 94 1 38 FA g al T2 200/ - F7 [T a1 S0 HY I Herdef Thad Uk 1§99 @ ST 81
a1 ®IA 1000 -/ FT AT TR S0 : ,

The revision application shall be accompanied by a fee of Rs. 200/ - where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.

ofe 5w Ineer & S Fer I H FATAY § N TEAF 7 WG & AT oo F A, Suderd g1 @ fan e wifed| g ava
% B g 3T ) e ol e @ e & e aunRta e it S o e o S SR ) o ndet R
JET 871/ In case, if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be paid in the
aforesaid manner, not withstanding_the fact that the one appeal to the Appellant Tribunal or the one application to the
Central Govt. As the case may be, is Filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/ - for each.

UM Fararerd e HAATH, 1975, & 3TN % IR 7 AU vq T e A ofd w1 FiRa 6.50 s @
=araTer e e o glar anfge) / _ _
One copy~at cwjplicalion or Q.1L.O, as _the case may be, and the order of the adjudicating authority shall bear a court fee
stamp of Rs.6.50 as prescribed under Schedule-l in‘terms of the Court Fee Act, 1975, as amended.

WA 2, FEI 3CUG Yo TF HaTaR e Farnfistor (- fafe) Saeaeh, 1982 # afSa vd I wafeua Amat
F) wiFAfaa s ae PaA & 31 o eare e frar srar d) /

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appgllate -'I'riva.mal (Procedure) Rules, 1982.

el IR ) rie Al et & Wt s, e R e T & fav, srferd iy dewe

L www.chec.gov.in B W R € |/ _ ‘ ,
For the elaborate,-detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant
“may refer to the Departmental website www.cbec.gov.in



' remdval and denied credit of service tax paid beyond place ojremoval upto

Appeal No: V2/62/BVR/2019

:: ORDER-IN-APPEAL ::

M/s. Gujarat Sidhee Cement Limited (hereinafter referred to as
“appellant”) filed appeal No. V2/62/BVR/2019 against Order-in-Original No.
AC/JND/10/2019 dated 13.8.2019 (hereinafter referred to as “impugned order”)
passed by the Asst Commissioner, Central GST & Central Excise, Junagadh

Division (hereinafter referred to as “adjudicating authority”).

2. The brief facts of the case are that the appellant was engaged in the
manufacture of Cement falling under Chapter 25 of the Central Excise Tariff Act,
1985 and was registered with Central Excise. During scrutiny of ER-1 Returns for
the months of April, 2017 to June, 2017, it was observed that the Appellant had
availed Cenvat credit of Service Tax paid on outward GTA service used for
transportation of their finished goods from their factory to their depots/dumps
or buyers’ premises. Since, factory gate was place of removal, any services
availed beyond place of removal was alleged to be not proper in view of
definition of “input service” as given at Rule 2(l) of the Cenvat Credit Rules,
2004 (hereinafter referred to as “CCR,2004”). It appeared that any service
availed after clearance of finished goods beyond the place of removal is not an
‘input service’ and therefore, the Appellant was not eligible to avail Cenvat
credit of service tax paid on outward GTA service during the period from April,
2017 to June, 2017.

2.1 Show Cause Notice No. V/3-35/D/2017-18 dated 8.3.2018 was issued to
the appellant for recovery of wrongly availed Cenvat credit of Rs. 39,76,851/-
along with interest under Rule 14 of the CCR, 2004 and proposing imposition of
penalty under Rule 15(1) ibid.

2.2  The above Show Cause Notice was adjudicated vide the impugned order
which disallowed Cenvat credit of Rs. 39,76,851/- and ordered for its recovery
along with interest, under Rule 14 of CCR, 2004 and imposed penalty of Rs.
3,97,685/- under Rule 15(1) of CCR, 2014.

3. Aggrieved, the appellant preferred the present appeal on the following
grounds, inter alia, contending that,

(i)  The adjudicating authority has erred in disallowing Cenvat credit of
service tax paid on outward transportation of goods without appreciating facts

of the case as well as legal provisions.

(i)  That it is evident that the Hon’ble Apex Court in the case of Ultratech

ent Ltd has allowed Cenvat credit for transportation of goods upto place of
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Appeal No: V2/62/BVR/2019

place of buyer. This was in the wake of amendment brought w.e.f. 1.4.2008

whereby the definition of term ‘input service’ was amended to substitute woiru

‘from’ by the word ‘upto’ place of removal.

(ifi)  That ‘place of removal’ in common parlance means either destination of
goods, or in other words, such place till which the manufacturer / owner of
goods has absolute ownership/discretion and/or risk including actual / deemed
possession of goods, so that he can dispose off the goods at his own discretion.
The above interpretation is also in consonance with Sale of Goods Act provisions;
that Central laws have to be read harmoniously so as to avoid any conflict
between understandings of the concepts therein; that any decisions vis-a-vis
place of removal for the purpose of Section 4 of the Central Excise Act,1944
namely valuation of excisable goods has to be limited only for such purpose and
cannot be telescoped into Cenvat Credit Rules, 2004 especially for the purpose
of benevolent scheme such as input service and limit or whittle down the scope
of the term input service in any manner; that this is neither a case of 'Legislation
by reference or Legislation by incorporation inasmuch as the definition under
Central Excise Act was never incorporated or embodied into the Cenvé’t Credit
Rules much less within the scope of the term input service. As such the general
meaning to the term place of removal has to be assigned for the purpose of
Cenvat Credit Rules, 2004 i.e. upto the destination of goods, and thereafter
within the meaning as specifically defined in Cenvat Credit Rules, 2004 on and
after 11.7.14 for the term place of removal. As such the general meaning of the
term place of removal would essentially mean, to a layman, as the destination
of the goods. As such irrespective of pre or post 1.4.2008 period, since the term
place of removal means the destination of the goods, whether the definition of
the term input service referred up to place of removal of beyond place of
removal, the Cenvat Credit of Service tax paid on transportation of goods from
factory to the destination of the goods would always be available to the

assessee.

(iv) That for a place or premise to be termed as place of removal for the
purpose of the Act, what is required is that place or premise should be the place
or premise from where the excisable goods are to be sold which means that such
goods are to be transferred by way of transfer of possession of goods by the
seller to the buyer in the course of trade or business for cash or other valuable

consideration, after their clearance from the factory.

(v) That any interpretation of the term ”place of removal” without factoring

the above definition of place of removal as contained in the @R read with
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definition of sale, especially the third clause in the definition of ’place of
removal namely, “a depot, premises of a consignment agent or any other place
or premises from where the excisable goods are to be sold after their clearance
from the factory, from where such goods are removed”, would make that clause
in the definition redundant and it is an accepted rule of interpretation that
every word has to be given its due meaning and that legislature has not
introduced any word without any objective and hence in terms of the decisions
of Supreme Court as explained in the Board Circular of June 2018, the buyers
premises would require to be treated as a place of removal, on satisfaction of

the other terms and conditions as explained above.

(vi)  Since duty has been paid on freight component, even if place of removal
is held to be factory gate for any reason, such duty payment must be treated as
good as credit reversed already and the denial of credit in the present case

cannot survive.

(vii) That they relied upon latest decision dated 25.2.2019 passed by the
Hon’ble CESTAT, Ahmedabad in the case of Sanghi Industries Ltd wherein the
Hon’ble Tribunal has decided the issue of eligibility of Cenvat credit of service
tax paid on GTA service for transportation of finished goods for delivery at
customer’s premises under FOR contract and allowed the appeal on merit. it is
not in dispute in the case of Appellant that the sale is on FOR basis and they
have also furnished the CA certificate after verification and the AC has not even
applied his mind to the issue and hence the}impugned order is legally not

sustainable and merits to be set aside. |

(viii) That insofar as credit pertaining to movement of goods from factory to
dump is concerned, the ownership in goods remained with the Appellant and
finished goods were sold from such dumps to the customers; that in terms of
Rule 2(ga) of CCR, 2004, said dumps are ‘place of removal’ and credit on
transportation from such factory to dumps cannot be denied; that their

Chartered Accountant has issued certificate dated 6.6.2018 in this regard.

(ix)  That considering the analysis of all the above decisions as also the general
principle laid down as to what constitutes place of removal considering the point
of sale where the ownership and risk passes on from the seller to the buyer as
held by the Hon'ble Apex court in the case of Escort JCB Ltd reported at 2002
§T46}5LT 31 (SC), and considering the ratio laid down in the case of Ultra Tech

CeméntLt;d (supra), the CBEC vide the abovementioned Circular dated 08.06.18

“has finally, put to rest the entire controversy. It has been expresslyclarified that
: Page 5 of 15




Appeal No: V2/62/BYR/2019

in terms of Para 3 of the said circular which is the general principle to
determine what is the point of sale i.e. place of removal, on facts a'nu '
circumstances of the each case, it will be determined whether the ownership in
goods had passed on at which location i.e. whether at the customers doorstep or
at factory/depot. In light of this analysis, the Cenvat of Service Tax paid on
transportation up to such place of removal will be allowed as expressly clarified

by the Board in the abovementioned circular at Para 4 as well as 5 thereof.

(x)  That in the present set of facts and circumstances, since admittedly the
entiré sale was on FOR basis only and in support of which, CA certificate is
produced after analysis of the concerned POs and Central Excise invoices under
which goods were supplied as also the transportation charges incurred in this
regard, which will clearly show that the whole of transaction was on FOR basis

only in respect of which Cenvat credit has been availed by them.

(xi) Apart from the fact that the issue involved in the matter is that of
substantial interpretation of statutory provisions, the bona fide views of the
Appellant in this regard are well supported vide the catena of orders and
decisions cited supra. That thus, it is not correct to state that the Appellant had
entertained any malaflde intent to evade payment of duty/tax and had
suppressed any material fact from the department with such malaflde intent.
Further, merely because it is not possible for the department to ascertain the
quantum of disputed service Cen.vat Credit from the monthly returns is hardly a
reason to invoke extended period of limitation in the facts and circumstances of

the case. For the same reasons, no penalty too can be imposed on them.

4. In hearing, S.R. Dixit, Advocate appeared on behalf of the Appellant and
reiterated the submissions of Appeal Memorandum. He filed additional
submission dated 12.3.2020 and submitted copy of Hon’ble Supreme Court
judgement passed in the case of Manglam Cement Ltd for consideration and
requested to allow their appeal.

4.1 In additional submission, the grounds of appeal memorandum are

reiterated.

5. | have carefully gone through the facts of the case, the impugned order,
and grounds of appeal memorandum. The issue to be decided in the presenf
appeal is whether the impugned order passed by the adjudicating authority
disallowing Cenvat credit of service tax paid on outward transportation charges

is correct, proper and legal or not.
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Appeal No: V2/62/BVR/2019

6. | find that the Appellant had availed Cenvat credit of service tax paid on
outward GTA service during the period from April,2017 to June, 2017. The
adjudicating authority disallowed said Cenvat credit of service tax on the ground
that outward GTA service was availed by the Appellant for transportation of
their finished goods from their factory to customer’s premises i.e. beyond place
of removal, and hence, not covered under definition of “input service” in terms
of Rule 2(1) of CCR, 2004.

6.1  The Appellant has contested that entire sale was on FOR basis and hence,
the buyers premises was required to be treated as a place of removal and relied
upon case law of Mangalam Cement Ltd - 2020(32) GSTL J156 (5.C.) and Sanghi
Industries Ltd- 2019 (369) E.L.T. 1424 (Tri. - Ahmd); that in respect of
transportation of goods from factory to their dump, the ownership in goods
remained with the Appellant and finished goods were sold from such dumps to
the customers and said dumps are ‘place of removal’ in terms of Rule 2(qa) of
CCR, 2004, and credit on transportation from such factory to dumps cannot be
denied. They.

7. | find that definition of “input service” as provided under Rule 2(l) of
Cenvat Credit Rules, 2004 reads as under:-

“(I) "input service" means any service,-

(1)  used by a provider of taxable service for providing an output service;.
or

(i) used by the manufacturer, whether ‘directly or indirectly, in or in
relation to the manufacture of final products and clearance of final
products upto the place of removal,

and includes services used in relation to setting up, modernization, renovation
or repairs of a factory, premises of provider of output service or an office
relating to such factory or premises, advertisement or sales promotion, market
research, storage upto the place of removal, procurement of inputs, accounting,
auditing, financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, and security, inward
transportation of inputs or capital goods and outward transportation upto the
place of removal;”.

(Emphasis supplied)

7.1 From above, it is observed that “input service” means any service used by
the manufacturer, whether diréctly or indirectly, in or in relation to
manufacture of final products and clearance of final products upto the place of
removal, with the inclusion of outward transportation upto the place of removal.
It is, therefore, evident that as per main clause - the service should be used by

{ijfhéfﬁ\iéhﬁ(acturer which has direct or indirect relation with the manufacture of

Yo
Pt

:
+
v

fmalprox\iu ts and clearance of final products upto the place of removal and the
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Appeal No: V2/62/BVR/2019

inclusive clause restricts the outward transportation upto the place-of removal.
As per Section 4(3)(c) of the Act, “place of removal” means a factory or E;ny
other place or premises of production or manufacture of excisable goods; a
warehouse or any other place of premises wherein the excisable goods have
been perrhitted to be stored without payment of duty or a depot, premises of a
consignment agent or any other place or premises from where the excisable

goods are to be sold.

8. | find that the issue is no more res integra and stands decided by the
Hon’ble Supreme Court vide judgment dated 01.02.2018 passed in the case of
Ultratech Cement Ltd reported as 2018 (9) G.S.T.L. 337 (S5.C.), wherein it has
been held that,

“4. As mentioned above, the assessee is involved in packing and clearing of
cement. It is supposed to pay the service tax on the aforesaid services. At the
same time, it is entitled to avail the benefit of Cenvat Credit in respect of any
input service tax paid. In the instant case, input service tax was also paid on
the outward transportation of the goods from factory to the customer's
premises of which the assessee claimed the credit. The question is as to
whether it can be treated as ‘input service'.

5. ‘Input service' is defined in Rule 2(1) of the Rules, 2004 which reads as
under:

“2(1) “input service” means any service:-
(i) Used by a provider of taxable service for providing an output services; or

(i1) Used by the manufacturer, whether directly or indirectly, in or in relation
to the manufacture of final products and clearance of final products upto the
place of removal and includes services used in relation to setting up,
modernization, renovation or repairs of a factory, premises of provider of
output service or an office relating to such factory or premises, advertisement
or sales promotion, market research, storage upto the place of removal,
procurement of inputs, activities relating to business, such as accounting,
auditing, financing recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, and security, inward
transportation of inputs or capital goods and outward transportation upto the
place of removal;”

6. It is an admitted position that the instant case does not fall in sub-clause (1)
and the issue is to be decided on the application of sub-clause (i1). Reading of
the aforesaid provision makes it clear that those services are included which
are used by the manufacturer, whether directly or indirectly, in or in relation
to the manufacture of final products and clearance of final products ‘upto the
place of removal'.

7. It may be relevant to point out here that the original definition of ‘input
service' contained in Rule 2(l) of the Rules, 2004 used the expression ‘from
the place of removal'. As per the said definition, service used by the
manufacturer of clearance of final products ‘from the place of removal' to the
warehouse or customer's place etc., was exigible for Cenvat Credit. This
stands finally decided in Civil Appeal No. 11710 of 2016 (Commissioner of
Central Excise Belgaum v. M/s. Vasavadatta Cements Ltd.) vide judgment
dated January 17, 2018. However, vide amendment carried out in the
" aforesaid Rules in the year 2008, which became effective from Mageh 1, 2008,
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the word ‘from' is replaced by the word ‘upto’. Thus, it is only ‘upto the place
of removal' that service is treated as input service. This amendment has
changed the entire scenario. The benefit which was admissible even beyond
the place of removal now gets terminated at the place of removal and doors to
the cenvat credit of input tax paid gets closed at that place. This credit cannot
travel therefrom. It becomes clear from the bare reading of this amended Rule,
which applies to the period in question that the Goods Transport Agency
service used for the purpose of outward transportation of goods, i.e. from the
factory to customer's premises, is not covered within the ambit of Rule 2(1)(i)
of Rules, 2004. Whereas the word ‘from' is the indicator of starting point, the
expression ‘upto' signifies the terminating point, putting an end to the
transport journey. We, therefore, find that the Adjudicating Authority was
right in interpreting Rule 2(1) in the following manner:

“... The input service has been defined to mean any service used by the
manufacturer whether directly or indirectly and also includes, interalia,
services used in relation to inward transportation of inputs or export
goods and outward transportation upto the place of removal. The two
clauses in the definition of ‘input services' take care to circumscribe input
credit by stating that service used in relation to the clearance from the
place of removal and service used for outward transportation upto the
place of removal are to be treated as input service. The first clause does
not mention transport service in particular. The second clause restricts
transport service credit upto the place of removal. When these two clauses
are read together, it becomes clear that transport services credit cannot go
beyond transport upto the place of removal. The two clauses, the one
dealing with general provision and other dealing with a specific item, are
not to be read disjunctively so as to bring about conflict to defeat the laws'
scheme. The purpose of interpretation is to find harmony and
reconciliation among the various provisions.

15. Credit availability is in regard to ‘inputs'. The credit covers duty paid
on input materials as well as tax paid on services, used in or in relation to
the manufacture of the ‘final product'. The final products, manufactured
by the assessee in their factory premises and once the final products are
fully manufactured and cleared from the factory premises, the question of
utilization of service does not arise as such services cannot be considered
as used in relation to the manufacture of the final product. Therefore,
extending the credit beyond the point of removal of the final product on
payment of duty would be contrary to the scheme of Cenvat Credit Rules.
The main clause in the definition states that the service in regard to which
credit of tax is sought, should be used in or in relation to clearance of the
final products from the place of removal. The definition of input services
should be read as a whole and should not be fragmented in order to avail
ineligible credit. Once the clearances have taken place, the question of
granting input service stage credit does not arise. Transportation is an
entirely different activity from manufacture and this position remains
settled by the judgment of Honorable Supreme Court in the cases of
Bombay Tyre International 1983 (14) ELT =2002-TIOL-374-SC-CX-
LB, Indian Oxygen Ltd. 1988 (36) ELT 723 SC = 2002-TIOL-88-SC-
CX and Baroda Electric Meters 1997 (94) ELT 13 SC = 2002-TIOL-96-
SC-CX-LB. The post removal transport of manufactured goods is not an
input for the manufacturer. Similarly, in the case of M/s. Ultratech
Cements Ltd. v. CCE, Bhatnagar 2007 (6) STR 364 (Tri) = 2007-TIOL-
429-CESTAT-AHM, it was held that after the final products are cleared
from the place of removal, there will be no scope of subsequent use of
service to be treated as input. The above observations and views explain
the scope of relevant provisions clearly, correctly and in accordance with
the legal provisions.”
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8. The aforesaid ‘order of the Adjudicating Authority was upset by the
Commissioner (Appeals) principally on the ground that the Board in its
Circular dated August 23, 2007 had clarified the definition of ‘place of
removal' and the three conditions contained therein stood satisfied insofar as
the case of the respondent is concerned, i.e. (i) regarding ownership of the
goods till the delivery of the goods at the purchaser's door step; (ii) seller
bearing the risk of or loss or damage to the goods during transit to the
destination and; (ii1) freight charges to be integral part of the price of the
goods. This approach of the Commissioner (Appeals) has been approved by
the CESTAT as well as by the High Court. This was the main argument
advanced by the learned counsel for the respondent supporting the judgment
of the High Court.

9. We are afraid that the aforesaid approach of the Courts below is clearly
untenable for the following reasons:

10. In the first instance, it needs to be kept in mind that Board's Circular
dated August 23, 2007 was issued in clarification of the definition of ‘input
service' as existed on that date i.e. it related to unamended definition. Relevant
portion of the said circular is as under: '

“ISSUE: Up to what stage a manufacturer/consignor can take credit on the
service tax paid on goods transport by road?

COMMENTS: This issue has been examined in great detail by the CESTAT
in the case of M/s Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007 (6)
STR 249 Tri-D] =2007-TIOL-429-CESTAT-AHM. In this case, CESTAT
has made the following observations:-

“the post sale transport of manufactured goods is not an input for the
manufacturer/consignor. The two clauses in the definition of ‘input services'
take care to circumscribe input credit by stating that service used in relation to
the clearance from the place of removal and service used for outward
transportation upto the place of removal are to be treated as input service. The
first clause does not mention transport service in particular. The second clause
restricts transport service credit upto the place of removal. When these two
clauses are read together, it becomes clear that transport service credit cannot
go beyond transport upto the place of removal. The two clauses, the one
dealing with general provision and other dealing with a specific item, are not
to be read disjunctively so as to bring about conflict to defeat the laws'
scheme. The purpose of interpretation is to find harmony and reconciliation
among the various provisions”. Similarly, in the case of M/s Ultratech
Cements Ltd vs CCE Bhavnagar - 2007-TOIL-429-CESTAT-AHM, it was
held that after the final products are cleared from the place of removal, there
will be no scope of subsequent use of service to be treated as input. The above
observations and views explain the scope of the relevant provisions clearly,
correctly and in accordance with the legal provisions. In conclusion, a
manufacturer / consignor can take credit on the service tax paid on outward
transport of goods up to the place of removal and not beyond that.

8.2 In this connection, the phrase ‘place of removal' needs determination
taking into account the facts of an individual case and the applicable
provisions. The phrase ‘place of removal' has not been defined in CENVAT
Credit Rules. In terms of sub-rule (t) of rule 2 of the said rules, if any words or
expressions are used in the CENVAT Credit Rules, 2004 and are not defined
therein but are defined in the Central Excise Act, 1944 or the Finance Act,
1994, they shall have the same meaning for the CENVAT Credit Rules as
assigned to them in those Acts. The phrase ‘place of removal' is defined under
section 4 of the Central Excise Act, 1944. It states that,-

“place-of removal” means-
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(1) a factory or any other place or premises of production or manufacture of
the excisable goods ;

(i) a warehouse or any other place or premises wherein the excisable goods
have been permitted to be stored without payment of duty ;

(1i1) a depot, premises of a consignment agent or any other place or premises
from where the excisable goods are to be sold after their clearance from the
factory;

from where such goods are removed.”

It is, therefore, clear that for a manufacturer /consignor, the eligibility to avail
credit of the service tax paid on the transportation during removal of excisable
goods would depend upon the place of removal as per the definition. In case
of a factory gate sale, sale from a non-duty paid warehouse, or from a duty
paid depot (from where the excisable goods are sold, after their clearance
from the factory), the determination of the ‘place of removal' does not pose
much problem. However, there may be situations where the manufacturer
/tonsignor may claim that the sale has taken place at the destination point
because in terms of the sale contract /agreement (i) the ownership of goods
and the property in the goods remained with the seller of the goods till the
delivery of the goods in acceptable condition to the purchaser at his door step:
(11) the seller bore the risk of loss of or damage to the goods during transit to
the destination; and (iii) the freight charges were an integral part of the price
of goods. In such cases, the credit of the service tax paid on the transportation
up to such place of sale would be admissible if it can be established by the
claimant of such credit that the sale and the transfer of property in goods (in
terms of the definition as under section 2 of the Central Excise Act, 1944 as
also in terms of the provisions under the Sale of Goods Act, 1930) occurred at
the said place."

11. As can be seen from the reading of the aforesaid portion of the circular,
the issue was examined after keeping in mind judgments of CESTAT in
Gujarat Ambuja Cement Ltd. and M/s. Ultratech Cement Ltd. Those
judgments, obviously, dealt with unamended Rule 2(1) of Rules, 2004. The
three conditions which were mentioned explaining the ‘place of removal' as
defined under Section 4 of the Act, there is no quarrel upto this stage.
However, the important aspect of the matter is that Cenvat Credit is
permissible in respect of ‘input service' and the Circular relates to the
unamended regime. Therefore, it cannot be applied after amendment in the
definition of ‘input service' which brought about a total change. Now, the
definition of ‘place of removal' and the conditions which are to be satisfied
have to be in the context of ‘upto’ the place of removal. It is this amendment
which has made the entire difference. That aspect is not dealt with in the said
Board's circular, nor it could be.

12. Secondly, if such a circular is made applicable even in respect of post
amendment cases. it would be violative of Rule 2(1) of Rules, 2004 and such a
sifuation cannot be countenanced.

13. The upshot of the aforesaid discussion would be to hold that Cenvat Credit
on goods transport agency service availed for transport of goods from place of
removal to buver's premises  was not admissible to the respondent.

Accordingly, this appeal is allowed, judgment of the High Court is set aside
and the Order-in-Original dated August 22, 2011 of the Assessing Officer is
restored.”

(Emphasis supplied)
7

0
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8.1 | find that the Hon’ble Supreme Court in the case of Ispat Industries Ltd -
reported as 2015 (324) ELT 670 has examined the term ‘place of removat -
defined under Section 4(3)(c) of the Act and interpreted the phrase "any other
place or premises” appearing therein and held that the said phrase refers only to
a manufacturer's place or premises from where excisable goods "are to be sold”
to the buyer and such place or premises can only be the manufacturer's premises
and cannot, in circumstances, be a buyer’s premises. The Hon’ble Supreme
Court further held that if the legislature intended that the buyer's premises be
treated as the place of removal, then the words “are to be sold” should have
been replaced by the words "have been sold” in Section 4(b)(iii) above. The
relevant portion of the judgement is reproduced as under:

“16. - It will thus be seen that where the price at which goods are ordinarily
sold by the assessee is different for different places of removal, then each such
price shall be deemed to be the normal value thereof. Sub-clause (b)(iii) is very
important and makes it clear that a depot, the premises of a consignment agent,
or any other place or premises from where the excisable goods are to be sold
after their clearance from the factory are all places of removal. What is
important to note is that each of these premises is referable only to the
manufacturer and not to the buyer of excisable goods. The depot, or the
premises of a consignment agent of the manufacturer are obviously places
which are referable only to the manufacturer. Even the expression “any other
place or premises” refers only to a manufacturer’s place or premises because
such place or premises is stated to be where excisable goods “are to be sold”.
These are the key words of the sub-section. The place or premises from where
excisable goods are to be sold can only be the manufacturer’s premises or
premises referable to the manufacturer. If we are to accept the contention of the
revenue, then these words will have to be substituted by the words “have been
sold” which would then possibly have reference to the buyer’s premises. '

17. It is clear, therefore, that as a matter of law with effect from the
Amendment Act of 28-9-1996, the place of removal only has reference to places
from which the manufacturer is to sell goods manufactured by him, and can, in
no circumstances, have reference to the place of delivery which may, on facts,
be the buyer’s premises.” '

(Emphasis supplied)

8.2 | also take note of the Board’s Circular No. 1065/4/2018-CX., dated 8-6-
2018, wherein it has been clarified that,

“5. CENVAT Credit on GTA Services etc. : The other issue decided by
Hon’ble Supreme Court in relation to place of removal is in case of CCE & ST
v. Ultra Tech Cement Ltd., dated 1-2-2018 in Civil Appeal No. 11261 of 2016
on the issue of CENVAT Credit on Goods Transport Agency Service availed
for transport of goods from the ‘place of removal’ to the buyer’s premises. The
Apex Court has allowed the appeal filed by the Revenue and held that
CENVAT Credit on Goods Transport Agency service availed for transport of
goods from the place of removal to buyer’s premises was not admissible for the
relevant period. The Apex Court has observed that after amendment of in the
definition of ‘input service’ under Rule 2(1) of the CENVAT Credit Rules,
2004, effective from 1-3-2008, the service is treated as input service only ‘up to
the place of removal’.”

()
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9. In view of above law settled by the Hon’ble Supreme Court, Cenvat Credit
on GTA service availed by the appellant for outward transportation of goods
beyond place of removal is not admissible w.e.f 01.04.2008. Further, place of
removal can be either factory, depot or consignment agent’s premises from
where goods are to be sold. In the present case, it is on record that the
Appellant had availed transportation service for transport of their finished goods
from factory to their depot/ dump as well as to their buyers’ premises during
the period from April, 2017 to June, 2017. | find that GTA service availed by the
Appellant for transportation of their finished goods from their factory to their
depot/ dump is to be considered as their ‘input service’, since depot/dump were
the places from where goods were sold and consequently, the same were
covered under ‘place of removal’ as held by the Hon’ble Apex Court in the case
of Ispat Industries Ltd supra. | find that the Appellant has produced Chartered
Accountant’s certificate dated 6.6.2018 during the course of personal hearing,
wherein it has been certified that the Appellant had availed Cenvat credit of Rs.
15,84,328/- on outward GTA for transportation of their duty paid finished goods
from their factory to their own dump/depot. Considering the definition of ‘place
of removal’, transportation service availed by the Appellaht for transportation of
goods from their factory to dump/depot has to be considered as ‘input service’
in terms of Rule 2(l) of CCR, 2004. |, therefore, hold that the Appellant had
correctly availed Cenvat credit of outward GTA service to the tune of Rs.
15,84,328/-. |, set aside confirmation of demand of Rs. 15,84,328/- under Rule
14 of CCR, 2004 and consequent penalty of Rs. 1,58,432/- imposed under Rule
15(1) of CCR, 2004.

9.1 As regards, Cenvat credit of Service Tax paid on outward GTA for
~ transportation of finished goods from their factory/depot/dump to buyer’s
premises, | find that buyer’s premises can never be a ‘place of removal’ as held
by the Apex Court in the case of Ispat Industries Ltd supra. |, therefore, hold
that transportation services availed by the Appellant for transportation of
finished goods from their factory/depot/dump to buyer’s premises was not
‘input service’ and hence, the Appellant is not eligible to avail said Cenvat
credit of service tax, |, therefore, uphold the impugned order confirming the
demand of wrongly availed Cenvat Credit of Rs. 23,92,523/- along with interest
under Rule 14 of CCR, 2004.

10. | have also examined CESTAT, Ahmedabad’s order passed in the case of
_Sanghi_Industries Ltd 2019 (369) E.L.T. 1424 (Tri. - Ahmd.), which has been

rehedupon by the Appellant. | find that the said case law has to be held per

incuriam in the light of judgment of the Hon’ble Apex Court in the case of M/s.
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Ultratech Cement Ltd. supra and Ispat Industries Ltd supra since judgement of

the Apex Court prevails over any decision/orders passed by the subordinace

courts/tribunals.

11.  Regarding reliance placed by the Appellant on the case law of Mangalam
Cement Ltd, I find that in the said case, the Hon’ble Apex Court had remanded
the matter to the Hon’ble Rajasthan High Court to decide the issue afresh by
observing that the Hon’ble High Court had not analyzed the relevant facts and
contentions raised in the appeal on its own merit and instead disposed of the
appeal by general observation. Thus, the Hon’ble Supreme Court has not decided
the issue on merits but remanded the matter to decide the issue afresh. Hence,

reliance placed on the said decision is not sustainable.

12.  Regarding penalty imposed under Rule 15(1) of CCR,2004, | find that the
Appellant wrongly availed and utilized Cenvat credit of service tax paid on
outward GTA service used for transportation of their finished goods beyond place
of removal, which is not admissible as discussed supra. The Appellant, thus,
contravened the provisions of Cenvat Credit Rules, 2004 and therefore, the
Appellant has been rightly held liable for penalty under Rule 15(1) of CCR, 2004.
I, therefore, uphold penalty of Rs. 2,39,252/- imposed in the impugned order.

13. In view of above, | partially allow the appeal and set aside impugned
order to the extent of confirmation of demand of Rs. 15,84,328/- under Rule 14
of CCR, 2004 and consequent penalty of Rs. 1,58,432/- imposed under Rule 15(1)
ibid but uphold the remaining impugned order.

14. mmﬁﬁ@mmmmmamma;

14.  The appeal filed by the Appellant is disposed off as above.

H?T/‘ T, (GOPI NATH) )}Y\
Commissioner(Appeals)
(ﬂ% pp

By RPAD
To, Jard,

M/s Gujarat Sidhee Cement Ltd N PR
Sidheegram, Off Veraval-Kodinar . Ioiid Rt ’
Highway, Taluka Sutrapada, faetharnd, aa-Hifsar g,
Distrj_.cwt{Somnath (Gir). cATeleRT FATITS, fSrear doery (FR))
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