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3rrt 31Pw/r/ ia-ot 3tTwr/ j,9t ,4ot/ t1te't, amspr. e'rsr j,-'iic 1Fw/ ot4'e, Ct.,14k / .,11a1'1eC / sltth'UDTI ,,ctir .,ttk 
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Er cl,d'i & ilii) T ii -t 1 49T /Name&Address of the Appellants & Respondent :- 

MIs Madhu Silica Pvt. Ltd. (DU-Il), Plot No. 53,55 & 56/B,,GIDC Chitra,Vartej, 

Bhavnagar- 364004 

(A) 

w 311tr(3oflpr)   sl  ssrlpr itTha mrlr st qar cilfl'wrft I eRleotot 501ST 314Pm ,ri( sm ew,ir II 
Any person aggrieved by this order-in-Appeal.may file an appeal to the appropriate authority in the following way. 

4flot1 TTw ,l'zr ,-qlc trw oa utwt 3p1t'zr ,-etei),,,eoi iI'  3T'ftT.T, l'r j,-9tO 51,-4' 3t1'aTar .1944 i c.li5T 350 
3M cd 31 '1994 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) o4laotui jjia,ot wf.-Tim sofr otiotcl ftott to-'t., 4P'at i0'ti,,ot tww cm oia'e 3tsftrsr a' Ibmor r 4Pm, -c ePti 

2,3T.1.PTw,m tfl501v li 

The speciat bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and'valuation. 

(ii) at'l'pci 'Ifl,.iO 1(a) sub  arc 3T4P5fr r imrrmr *"r prrft 31'$iit slrwr 1mw, sr ,-itc smw ci mrsm 31ttr?lsr .-slstl0,Rur 

P 'TPmItT Par 4tfmr, , 11511 3151T5 31otctaic- 5ootI, 4/f *t .,u,(T SIi1V Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, Bhaumali Bhawan, 
Asarwa Atimedabad-380016 in case' of appeals olher than as mentioned in pars- 1(a) above 

(iii) 314ffP .-sit)ls,eat smar 3r4f1r 1r501r flv *eiPm i,-'lie, smw (3ltftTs) ¶1s1415,$P, 2001, e 11sot 6 3150)/I ¶it'ifu fv 

a0) tr°r EA-3 4/f xrrt l/f s1t eroti snfv I oti mis ow o) 4/ wrsr, lrtt tc simm t attar ,we.s 4/i 
3iT oteter STarr /Ias)15, 'te 5 otiSi air 31111 wiT, 5 otitut wiv itT 50 otttul wtv irm 31501 50 otrw wilT 4/ lIlt/ST 511 masrr 1,000/- 
itti4/, 5,000/- 44  301ST 10,000/-   50 1/itttftpr ,tJ1t simm 4/i 4'o4ot SkI )/111'tftpr simm wi Prism, otal/1ot 31414/111 
.-sFqtIts,.tuI 4/P sirur 4/ 115154' 1tt-ci  4/ riTis 4/ ¶4Y sIP ii)C1i,is, 4/ fw ester .otitt esii,j ST t'rc att ¶.s1 .at.it siifv I 
otaitot t're air slarffim, m l 311 Sir/ST 4/ tt TIT)V 11T wilt/mr 31 rpPar ,-stst),teaI 4/i sriaiT ltitmr I TitiS 314P1r (T 34T) 4/ 
)1v 3114/SIT-tm 4/ siTar 500/- 4O aT f/sis'tttw simm ,, ',i1 / 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000I- where amount of duty demand/interest/penalty/refund is uplo 5 Lac, 5 Lac to 50 Lac and 
above 50 Lao respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3Jtfl'4Pap ,-stotlilmeat 4/ srrrtT 314'r&, Fl,-,i 3i1t/tIPzrar, 1994 4/i rIm 86(1) 4/ 3150'rpr turwe f1sotst, 1994, 4/ lui 9(1) /;: ,tft{ 

cr//S S.T.-5 4/ ItO 4/ 4/i s4/caff ci  010 Fiot 3114/sr 4/ tPmai 3rrfl'rs 4/t ar$ ), ee4  itiar 4/ tissm ak 

 su! 5 otitit Sit tie miT, 5 elteP 'qv SIr 50 otter miti rIm 301ST 50 otter e"v 4/ 3/It/ST tP mlii: 1,000/-  5,000/ 
q) 3/lOT 10,000/-  aiT tIPo)4/pr 3151T TrIm 4/I q eot  SkI )/tsiftsl m air IPTp131T, iisJtlot 31414/Ill eatrasltPmsor 4/1 straiT 4/ 

llft54' /fIt-OI1 4/ 4/ fiIP 1/f lii,) ,14' 4/ '* COlT ii/f tiIot iai 5T15ti uirtt f,eii ii,it snfii I otsIot 5twSI sir t/iT/I, 

4/i 311 misT 4/ pr wr)v 01 *t1ftot 30ftr4P5r miTSIIIt/atuTur 4/P stiest fTitTrT I sitmisr iti4/ir (s4/ 31th) 4/ ¶tv 3114/SIT-tre 01 suP 

500/- strar air ¶/fiftftpr simm stair weoti 'lsr lI 

The appeal under sub section (1) of Section 86' of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000!- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty l.akhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of slay shall be accompanied by a fee of Rs.500/-. 

(B) 



(C) 

(i) 

(v)  

(vi)  

(D) 

.2. 

(i) fi 3i1sriT, 1994 1 tim 86 T 3r-rims?( (2) (2Ai *r 3(lrs'i1T Sr T sisff 3rlsi, )ni'*.t ¶iaoi<4f, 1994, i lia 9(2) VSr 
9(2A) 4 cifd tt'tfr 'rir S.T.-7 * art I'fl rm ai  SrrSr 3111TSrSr, riISr 3c1 iicw 3TTaT 3lTtim (3rif1yr), izISr ScliC, Iim 

nT tuftyr  3tisr t 'l1lai( Cei  Sr (3si ift (Clj vfl1i) &Tht 3ITZISlT cow efii'tc 3ffS 3fm ii 
ic1ic I  l 3i'?Rt -oioilIlwtui l 3TTST ca w Sri )Ir sil 3Tr l  ff ea&i   l4 / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commisioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

Jn , 4fs 5ci tiSr Oi4'-t 3rifl1ls1 i(l'I1 (T) i iiII 3PItsi 4i jiij1 S rilST acSrc iFli 3i1f119iriSr 1944 f 
tufT 35Tm T 3risi)Sr, 5t1fcc  3Ii1OST, 1994 ItIRT 83 8i 3fy15)ar rti4i Sr rzt4, IIti1 3TtM 
rjlf3uur 3rtf1ar  iai a-wc flRi/a,T SrT Jim 4r 10 iftftsiur (10%), ar eji arii'rai foi(?.i vii aul(m ai 'lv arzi'tvu 
)oiRi , wi iwiunar ftinui uv, fv ar tim 4 3(arur ivi f4u  aift 3f1f17f Sr itfff silT '1$ T1V 3iftifi Sr 

a-ric rim m TSrT 3rtsi(ar "viivr f  s view' G1i-i iir1ar 

(I) 

(ii) i?IST8ar ia.ii ItST ii sifr 

(vi) iir 10 io4 fua 6 315P)ar Zf  

-siirrtmrrttvitir1i (Th 2)3im201443tuJTviffl3 f 1iftv 

3ift im 3rTfrvr w'f ai ,srt tl/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded" shall include 

(I) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken. 

(lii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

STRSr 1 ai Sr Tmrffsioc 3lT6sr: 
Revision application to Government of India: 

T 3ltTr *1 TI5Pft8TUT ii(wi -i1fi iwru(f *, 8T1ST SciiC, vic.i, 3cfft1araf, 1994 t tim 35EE i 'ART qTim T 3tuP)Sr 3J 
sifflar, aiIm eSrH, imttsitir 3liim fi-i J1IIeli, iT5tim Iftiirti, it'tft zlfftT[, ,llaj fti araai, *iec  41Srft-ii000i, vift 

"lfrli ilTfVl I 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 3SEE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 hid  *  diii 4i .iia , ,iii d4iiii 1+ft sliw vilt f1+fl iwi1 JTSTT r rii.'i  * ckii sir fft 3WT 'iivvai1 vii 
Ilfu fi6 tivir arsr vi q,e amt inrivii 4 Isisr, isi f sr vii lTUi iir 4i iviv-woi 4 ri1, (ft 'wai  SIT 
(vft aii ziiit 4v iwaii * aiim ii/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

* diif  ¶ft  ir *t fftaaIur u hid * fGlvii ',nrirc t) dlvi qT 4 v--iic nim tsz (ftc) * 

In case of rebate of duly of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which, are exported to any country or territory outside India. 

c9iC siiRi Sri iRTill5r 1,v 1II viRd * oi, SITT1 sir iI,Tvr *1 viivi fftvldPf  fii rsir f] / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duly. 

5ciiC * .ic4iCvil aiim * iPTilliT * 111h aft v,sff c i 3iffljftzisr rr art fftthvsir givtvurvtf * i vii-vi r(ft 4 a(tt ft 
r5ft3rt (3) ml  3tffXltarai (vi. 2), 1998 *1 tim 109 *CORI 1iovi T4uiTlw3 viini1F  dgsiraga 

'iilkvi 1¼' visi lI 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
100 of the Finance (No.2) Act, 1998. 

a'fd 3I1aivi *1 'f iilffvut tuqar +iwoi EA-8 t, aft *T 8arrsi s-yicvi ilc  (31ftlw) Geviioc'ft, 2001, * Privi 9 * iii-irii ll;i1a'v, , 

uiIvl mvr ft  AP*Si -'lic iir"w 3T1f11STJT, 1944 T TTRT 35-EE * dfrl ¶9Iiiiftvi itim *1 3i6T4fl * vilESt * vit, ru  TR-6 *1 rt)ft 
hd4,{ l ,,lkft sliffail / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the dale on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

iftairii 3ITft3lT * visit II11ITI ffufiIm aiim *r mft vfft  ansit viiffv I 
 'i,vi Tm elliS SIT  aili 1 ift aitu 200/- PT iiSrttlsi foi riv 31tt 4l  kiel'vi el Tm vhS -diCi 

1000 -/ PT iTTl9l5T f*su ,iii I 
The revision appikation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

ar 3iir si 4  star 3* SrT wirftnr v -r1 star 3flTT 8; CIv aiim arT imviiar, vi4'i-vi sar (ii vivii 51141  ur vitsi 8; 
si aft r C'lvai tr4 wi) 8; aa.I 8; fftv vrsii18;vil 3ifTiftST dhii1w&ui Sr Tm 31lW SIT 8iIffZr viari t/l Tm aiiftim (5[ hidi I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs 1 lakh fee of Rs. 100/- for each. 

-OtOic'io Trim 3l8;1lSTsr, 1975, 8; amsrvft-1 8; 3rv,viTT ir 3TrTr tiar Tsrsivr 3rr4 8;t tiff llii'tftur 6.50 lh viii 
-iioivio aiim ftf8;si viir flelr 511141 / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a Court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

*ti,iii aiim, iztsi a-ic Tl  tiE oi'vi 31413ft5r zsiTsnuitviuur (viiry f81I) Goelioc8f, 1982 8; tiMir im 31im Tf51fti7f vhih,'ft *t 
(vi1ci chh, icl 1IIJI) 3ftt ft i-Rd 31TSr1*T foi ,vidi ftl / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3m 3fTfr1fr5T tulfftarift Sr't 31111ff 6tl%fr #vl 8; vivi183ur oii, 1119ff 3/iT vic11videl airirtiaft * fo, stifturrift 111sinftsi artiic 
www.cbec.gov.in  vii't w 5i'*c I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Deparfmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

M/s. Madhu Silica Pvt. Ltd., (DU-Il) Plot No. 53, 55 & 56/B, GIDC Chitra, 

Bhavnagar (hereinafter referred to as "Appellant") has filed appeals against 

Orders-In-Original No. 18 to 25/Excise/Demand/2016-17 dated 31.05.2017 

(hereinafter referred to as "the impugned order") passed by the Assistant 

Commissioner, Central Excise, City Division, Bhavnagar (hereinafter referred to as 

"the lower adjudicating authority"). 

2. The brief facts of the case are that the appellant provided detailed 

information regarding availment and utilization of Cenvat credit of Service Tax paid 

on outward transportation of goods on being asked by the Range Superintendent. 

The scrutiny of information revealed that the appellant during the period availed 

Cenvat credit of service tax paid on outward transportation of the finished goods 

beyond the place of removal as under 

Sr 

No 
Show Cause Notice No SCN date Amount 

Rs 

Period Involved 

1.  V/18-20/D/2010-11 01.10.2010 1,09,836/- Sept-09toJut-10 

2.  C.Ex/AR-l/SCN-DU-ll- 

GTA-Aug-ioto Oct- 

10/2010-11 

29.12.2010 31,933/- Aug -10 to Oct-10 

3.  Arnd 
26.09.2011 37,052/- Nov-10 to Mar-il 

t. 
28.12.2011 97,853/- Apr-11 to Sep-il 

5.  V/15-18/D/10-11 21.07.2010 4,01,566/- July-09 to Mar-10 

6.  
02.02.2011 2,57,959/- Apr-lotoOcto-10 

7.  
23.08.2011 1,60,383/- Nov-l0toMar-11 

8.  

Madhu-Silica/2011-12 
23.01.2012 3,03,938/- Apr-li to Sep-li 

2.1 Show Cause Notices were issued to the appellant for recovery of 

wrongly availed Cenvat credit along with interest under Rule 14 of the Cenvat 

Credit RuLes, 2004 (hereinafter referred to as "the CCR) read with Section 11 A 

of the Central Excise Act, 1944 (hereinafter referred to as "the Act"). The 

demands of wrongly availed Cenvat credit were confirmed along with interest 

and penalty also imposed under Rule 15(1) of the Rules read with Section 

11AC(i) of the Act by the lower adjudicating authority vide impugned order. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeals on the grounds that judgment of the Hon'bte High Court of 

KoLkatta in the case of CCE Vs. Vesuvious India Ltd. reported as 2014(34) STR 26 

(Kol) discussed by the lower adjudicating authority in the impugned orders is not 

applicable inasmuch thesaid judgment is dated 28.11.2013 whereas on CESTAT, 

Page No.3 of 11 
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Ahmedabad 03.01.2014 in the case of United Phosphorus Ltd. reported as 2016 

(46) SIR 662 (Tri-Ahmd) at Para 4 held as under :- 

"4. Heard learned AR. The main issue involved in the present appeal, as 
framed by the first appellate authority in Para 5(i) of Order-in-Appeal dated 
31-11-2009/8-12-2009, is whether during the period January 2005 to 
September 2006 the Cenvat credit of Service Tax on the freight charges of 
outward transportation from the place of removal is admissible to the 
respondent or not. First appellate authority has allowed the credit in view of 
CESTAT Larger Bench judgment in the case of ABB Limited & Others (supra), 
which was subsequently confirmed by Karnataka High Court in Commissioner 
of Central Excise & Service Tax, Bangalore v. M/s. ABB Limited, Vadodara 
[2011-TIOL-395-HC-K4R-ST = 2011 (23) S.T.R. 97 (Kar.)]. Deliberating on 
this issue, jurisdictional High Court of Gujarat in the case of Commissioner of 
Central Excise and Customs v. M/s. Part/i Poly Wooven Pvt. Limited & Others, 
vide order dated 6-4-2011 in Tax Appeal Nos. 419, 321, 325, 450, 452, 457, 
458, 460, 513, 595, 597, 527, 78], 783, 1326, 1704 & 10780 of 2010 held that 
Cenvat credit admissibility with respect to outward freight from the place of 
removal is covered within the definition of Rule 2(l) of the Cenvat Credit Rules, 
2004. Relevant paras 21,, 22 and 23 are reproduced below 

"21. We must, however, for our curiosity reconcile the expression "from the 
place of removal" occurring in the earlier part of the definition with words 
"up to the place of removal' used in inclusive part of the definition. Counsel 
for the assessees submitted that when a manufacturer transports his finished 
products from the factory without clearance to any other place, such as 
godown, warehouse etc. from where it would be ultimately removed, such 
service is covered in the expression "outward transportation up to the place of 
removal" since such place other than factory gate would be the place of 
removal. We do appreciate that this could be one of the areas of the 
application of the expression 'outward transportation up to the place of 
removal'. We are unable to see whether this could be the sole reason for using 
such expression by the Legislature. 

22. Be that as it may, we are of the opinion that the outward transport service 
used by the manufacturers for transportation offinished goods from the place 
of removal up to the premises of the purchaser is covered within the definition 
of "input service "provided in Rule 2(l) of the Cenvat Credit Rules, 2004. 

23. We answer the question accordingly in favour of the assessee and against 
the Revenue." 

3.1 The Appellant relied upon a judgment of the Hon'ble High Court of 

Karnataka in the case of Ultratech Cement Ltd. reported as 2016 (44) SIR 227 

(Kar); that the decisions cited by them before the lower adjudicating authority 

have been discarded by him without proper appreciation; that the lower 

adjudicating authority has also not considered the orders of the jurisdictional 

Commissioner(Appeals), Rajkot given vide Order-in-Appeal No. BHV-EXCUS-000-

APP-045-2015-16 dated 26.11.2015 and Order-in-Appeal No. BHV-EXCUS-000- 

APP-047-201 5-16 dated 26.11.2015. 

3.2 The Appellant contended that imposition of penalty on them is not proper 

since the issue was debatable and it involved interpretation of law and as per 

settled legal position penalty is not imposable when the question of 

interpretation of law is involved and relied upon the following case laws in this 

regard: - 

Page No.4 of 11 
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(1) Ambuja Cements Ltd. 2009(14) STR 3(PELH); 

(ii) KSB Pumps Ltd. 2011(24) STR 642(Bom); 

(iii) CCEVs. ABB Ltd. 2011 (23) STR97 (Kar.); 

(iv) CCE Vs. Parth Poly Wooven P. Ltd. 2012 (25) STR 4 (Guj); 

(v) Ultratech Cement Ltd. 2014 (35) STR 751 (Tn-DeE); 

(vi) Ultratech Cement Ltd. 2014 (307) ELT 3 (Chat'garh); 

(vii) Birla Corporation Ltd. 2016 (45) STR 103 (Tn- AR). 

4. Personal hearing in the matter was attended by Shri R. R. Dave, 

Consultant on behalf of the Appellant wherein he reiterated the grounds of 

Appeal and submitted that Rule 10 of the Place of Provisions of Services Rules, 

2012 says that in case of Goods Transport Agency service, location of person 

liable to pay service tax shall be the place of providing services; that in their 

cases, place of their warehouse wherefrom the goods are transported shall be 

place of removal; that Cenvat Credit of Service Tax on Goods Transport Agency 

upto buyer's premises is available to them as per judgment of the Hon'ble High 

Court of Gujarat in Tax Appeal No. 2 of 2018 in the case of CCE, Vadodara Vs. 

Gujarat Guardian Ltd. and a copy of that judgment was given; that in view of 

above, their all appeals need to be allowed. No one appeared from the 

Department despite personal hearing notices issued to the Commissionerate. 

4.1 The appellant also submitted PH written submission and contended that 

as per Rule 10 of the Place of Provisions of Services Rules, 2012, should be 

destination of the goods and therefore, services of outward transportation 

continue till door step of buyers' under definition of input services as provided 

under Rule 2(1) of the Rules 
n" — 

FINDINGS :- 

5. I have carefully gone through the facts of the case, impugned order, 

grounds of appeal and submissions made by Appellant. The issue to be decided 

in the present appeals is that whether the impugned order passed by the 

adjudicating authority disallowing Cenvat credit of Service Tax paid on Outward 

transportation is correct, legal and proper or otherwise. 

6. I find that definition of "input service" as provided under Rule 2(1) of 

Cenvat Credit Rules, 2004 reads as under:- 

"(1) "input service" means any service,- 

(i) used by a provider of taxable service for providing an output service; or 

(ii) used by the manufacturer, whether directly or indirectly, in or in relation 

to the manufacture of final products and clearance of final products upto 

the place of removal, 

Page No. 50f 11 
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and includes services used in relation to setting up, modernization, renovation or 
repairs of a factory, premises of provider of output service or an office relating to 
such factory or premises, advertisement or sales promotion, market research, 
storage upto the place of removal, procurement of inputs, accounting, auditing, 
financing, recruitment and quality control, coaching and training, computer 
networking, credit rating, share registry, and security, inward transportation of 
inputs or capital goods and outward transportation upto the place of removal;  ". 

6.1 From the above, it is observed that "input service" means any service 

used by the manufacturer, whether directly or indirectly, in or in relation to 

manufacture of final products and clearance of final products upto the place of 

removal, with the inclusion of outward transportation upto the place of removal. 

It is, therefore, evident that as per main clause - the service should be used by 

the manufacturer which has direct or indirect relation with the manufacture of 

final products and clearance of final products upto the place of removal and also 

the inclusive clause restricts the outward transportation upto the place of 

removal. The place of removal has been defined under Section 4 of the Act. As 

per Section 4(3)(c) of the Act, "place of removal" means a factory or any other 

place or premises of production or manufacture of excisable goods; a warehouse 

or any other place of premises wherein the excisable goods have been permitted 

to be stored without payment of duty or a depot, premises of a consignment 

agent or any other place or premises from where the excisable goods are to be 

sold. 

7. I find that the issue:is no more res integra and the Hon'ble Supreme Court 

vide judgment dated 01.02.2018 in the case of Ultratech Cement Ltd reported as 

201 8-TIOL-42-SC-CX has held as under: 

"4. As mentioned above, the assessee is involved in packing and clearing of 
cement. It is supposed to pay the service tax on the aforesaid services. At the 

same time, it is entitled to avail the benefit of Cenvat Credit in respect of any 
input service tax paid. In the instant case, input service tax was also paid on the 

outward transportation of the goods from factory to the customer's premises of 
which the assessee claimed the credit. The question is as to whether it can be 

treated as 'input service'. 

5. 'Input service' is defined in Rule 2(1) of the Rules, 2004 which reads as under: 

"2(1) "input service" means any service:- 

(i) Used by a provider of taxable service for providing an output services; or 

(ii) Used by the manufacturer, whether directly or indirectly, in or in relation 

to the manufacture of final products and clearance of final products upto the 
place of removal and includes services used in relation to setting up, 

modernization, renovation or repairs of a factory, premises of provider of 

output service or an office relating to such factory or premises, advertisement 
or sales promotion, market research, storage upto the place of removal, 
procurement of inputs, activities relating to business, such as accounting, 
auditing,, financing recruitment and quality control, coaching and training, 
computer networking, credit rating, share registry, and security, inward 

transportation of inputs or capital goods and outward transportation upto the 

place of removal;" 
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6. It is an admitted position that the instant case does not fall in sub-clause (I) 
and the issue is to be decided on the application of sub-clause (ii). Reading of 
the aforesaid provision makes it clear that those services are included which are 
used by the manufacturer, whether directly or indirectly, in or in relation to 
the manufacture of final products and clearance of final products 'upto the 
place of removal'. 

7. It may be relevant to point out here that the original definition of 'input 
service' contained in Rule 2(1) of the Rules, 2004 used the expression 'from the 
place of removal'. As per the said definition, service used by the manufacturer 
of clearance of final products 'from the place of removal' to the warehouse or 
customers place etc., was exigible for Cenvat Credit. This stands finally decided 
in Civil Appeal No. 11710 of 2016 (Commissioner of Central Excise Belgaum v. 
MIs. Vasavadatta Cements Ltd.) vide judgment dated January 17, 2018. 
However, vide amendment carried out in the aforesaid Rules in the year 2008, 
which became effective from March 1, 2008, the word 'from' is replaced by the 
word 'upto'. Thus, it is only 'upto the place of removal' that service is treated 
as input service. This amendment has changed the entire scenario. The benefit 
which was admissible even beyond the place of removal now gets terminated at 
the place of removal and doors to the cenvat credit of input tax paid gets closed 
at that place. This credit cannot travel therefrom. It becomes clear from the 
bare reading of this amended Rule, which applies to the period in question that 
the Goods Transport Agency service used for the purpose of outward 
transportation of goods, i.e. from the factory to customer's premises, is not 
covered within the ambit of Ru(e 2(l)(i) of Rules, 2004. Whereas the word 'from' 
is the indicator of starting point, the expression 'upto signifies the terminating 
point, putting an end to the transport journey. We, therefore, find that the 
Adjudicating Authority was right in interpreting Rule 2(1) in the following 
manner: 

"... The input service has been defined to mean any service used by 
the manufacturer whether directly or indirectly and also includes, 
interalia, services used in relation to inward transportation of inputs 
or export goods and outward transportation upto the place of 
removal. The two clauses in the definition of 'input services' take care 
to circumscribe input credit by stating that service used in relation to 
the clearance from the place of removal and service used for outward 
transportation upto the place of removal are to be treated as input 
service. The first clause does not mention transport service in 
particular. The second clause restricts transport service credit upto 
the place of removal. When these two clauses are read together, it 
becomes clear that transport services credit cannot go beyond 
transport upto the place of removal. The two clauses, the one dealing 
with general provision and other dealing with a specific item, are not 
to be read disjunctively so as to bring about conflict to defeat the 
laws' scheme. The purpose of interpretation is to find harmony and 
reconciliation among the various provisions. 

15, Credit availability is in reqard to 'inputs'. The credit covers duty 
paid on input materials as well as tax paid on services, used in or in  
relation to the manufacture of the 'final  product'. The final products,  
manufactured by the assessee in their factory premises and once the  
final products are fully manufactured and cleared from the factory 
premises, the question of utilization of service does not arise as such  
services cannot be considered as used in relation to the manufacture 
of the final product. Therefore,  extendinq the credit beyond the point  

of removal of the final product on payment  of duty would be contrary 
to the scheme of Cenvat Credit Rules, The main clause in the 
definition states that the service in regard to which credit of tax is 
sought, should be used in or in relation to clearance of the final 
products from the place of removal. The definition of input services 
should be read as a whole and should not be fragmented in order to 
avail ineligible credit. Once the clearances have taken place, the 
question of granting input service stage credit does not arise. 
Transportation is an entirely different  activity from manufacture and 
this position remains settled by the judqment of Honorable Supreme  

Page No.7 of 11 



Appeal No: V2/398 to 405/RVR/2017 

-8- 

Court in the cases of Bombay Tyre International 1983 (14) ELT = 2002-

TIOL-374-SC-CX-LB, Indian Oxygen Ltd. 1988 (36) ELT 723 SC = 2002-

TIOL-88-SC-CX and Baroda Electric Meters 1997 (94) ELT 13 SC 

= 2002-TIOL-96-SC-CX-LB. The post removal transport of 
manufactured goods is not an input for the manufacturer. Similarly, in 

the case of MIs. Ultratech Cements Ltd. v. CCE, Bhatnagar 2007 (6) 

STR 364 (Tn) = 2007-TIOL-429-CESTAT-AHM, it was held that after 

the final products are cleared from the place of removal, there will  
be no scope of subsequent use of service to be treated as input. The 

above observations and views explain the scope of relevant provisions 

clearly, correctly and in accordance with the legal provisions." 

8. The aforesaid order of the Adjudicating Authority was upset by the 

Commissioner (Appeals) principally on the ground that the Board in its Circular 

dated August 23, 2007 had clarified the definition of 'place of removal' and the 

three conditions contained therein stood satisfied insofar as the case of the 

respondent is concerned, i.e. (i) regarding ownership of the goods till the 

delivery of the goods at the purchaser's door step; (ii) seller bearing the risk of 

or loss or damage to the goods during transit to the destination and; (iii) freight 

charges to be integral part of the price of the goods. This approach of the 

Commissioner (Appeals) has been approved by the CESTAT as well as by the High 
Court. This was the main argument advanced by the learned counsel for the 

respondent supporting the judgment of the High Court. 

9. We are afraid that the aforesaid approach of the Courts below is clearly 

untenable for the following reasons: 

10. In the first instance, it needs to be kept in mind that Board's Circular dated 
August 23, 2007 was issued in clarification of the definition of 'input service' as 

existed on that date i.e. it related to unamended definition. Relevant portion 

of the said circular is as under: 

"ISSUE: Up to what stage a manufacturer/consignor can take credit on the 

service tax paid on goods transport by road? 

COMMENTS: This issue has been examined in great detail by the CESTAT in the 

case of M/s Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana f2007 (6) STR 249 

Tri-DJ = 2007-TIOL-429-CESTAT-AHM. In this case, CESTAT has made the 

following observations:- 

"the post sate transport of manufactured goods is not an input for the 

manufacturer/consignor. The two clauses in the definition of 'input services' 
take care to circumscribe input credit by stating that service used in relation to 
the clearance from the place of removal and service used for outward 

transportation upto the place of removal are to be treated as input service. The 

first clause does not mention transport service in particular. The second clause 

restricts transport service credit upto the place of removal. When these two 

clauses are read together, it becomes clear that transport service credit cannot 

go beyond transport upto the place of removal. The two clauses, the one 

dealing with general provision and other dealing with a specific item, are not to 

be read disjunctively so as to bring about conflict to defeat the laws' scheme. 

The purpose of interpretation is to find harmony and reconciliation among the 
various provisions". Similarly, in the case of MIs Ultratech Cements Ltd vs CCE 

Bhavnagar - 2007-TOIL-429-CESTAT-AHM, it was held that after the final 

products are cleared from the place of removal, there will be no scope of 
subsequent use of service to be treated as input. The above observations and 

views explain the scope of the relevant provisions clearly, correctly and in 

accordance with the legal provisions. In conclusion, a manufacturer / consignor 

can take credit on the service tax paid on outward transport of goods up to the 

place of removal and not beyond that. 

8.2 In this connection, the phrase 'place of removal' needs determination taking 

into account the facts of an individual case and the applicable provisions. The 
phrase 'place of removal' has not been defined in CENVAT Credit Rules. In terms 

of sub-rule (t) of rule 2 of the said rules, if any words or expressions are used in 
the CEN VAT Credit Rules, 2004 and are not defined therein but are defined in 
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the Central Excise Act, 1944 or the Finance Act, 1994, they shall have the same 

meaning for the CENVAT Credit Rules as assigned to them in those Acts. The 

phrase 'place of removal' is defined  under section 4 of the Central Excise Act, 

1944. It states that,- 

"place of removal" means- 

(i) a factory or any other place or premises of production or manufacture of the 

excisable goods; 

(ii) a warehouse or any other place or premises wherein the excisable goods 
have been permitted to be stored without payment of duty; 

(iii) a depot, premises of a consignment agent or any other place or premises 
from where the excisable goods are to be sold after their clearance from the 

factory; 

from where such goods are removed." 

It is, therefore, clear that for a manufacturer I consignor, the eligibility to avail 

credit of the service tax paid on the transportation during removal of excisable 

goods would depend upon the place of removal as per the definition. In case of 

a factory gate sale, sale from a non-duty paid warehouse, or from a duty paid 

depot (from where the excisable goods are sold, after their clearance from the 

factory), the determination of the 'place of removal' does not pose much 

problem. However, there may be situations where the manufacturer I consignor 
may claim that the sale has taken place at the destination point because in  

terms of the sale contract lagreement (i) the ownership of goods and the 

property in the goods remained with the seller of the goods till the delivery of 

the goods in acceptable condition to the purchaser at his door step; (ii) the 

seller bore the risk of loss of or damage to the goods during transit to the  

destination; and (iii) the freight charges were an integral part of the price of 

goods. In such cases, the credit of the service tax paid on the transportation up 

to such place of sale would be admissible if it can be established by the 

claimant of such credit that the sale and the transfer of property in goods (in 
terms of the definition as under section 2 of the Central Excise Act, 1944 as also 

in terms bf the provisions under the Sale of Goods Act, 1930) occurred at the 
said place." N 

11. As can be seen from the reading of the aforesaid portion of the circular, the 

issue was examined after keeping in mind judgments of CESTAT in Gujarat 

Ambuja Cement Ltd. and MIs. Ultratech Cement Ltd. Those judgments, 

obviously, dealt with unamended Rule 2(1) of Rules, 2004. The three conditions  

which were mentioned explaining the 'place of removal' as defined  under 

Section 4 of the Act, there is no quarrel upto this stage. However, the  

important aspect of the matter is that Cenvat Credit is permissible in respect of 

'input service' and the Circular relates to the unamended regime. Therefore,  it 

cannot be applied after amendment in the definition of 'input service' which  

brought about a total change. Now, the definition of 'place of removal' and the  

conditions which are to be satisfied have to be in the context of 'upto' the place  

of removal. It is this amendment which has made the entire difference.  That 

aspect is not  dealt with in the said Board's circular, nor it could be. 

12. Secondly, if such a circular is made applicable even in respect of post 

amendment cases, it would be violative of Rule 2(1) of Rules, 2004 and such a  

situation cannot be countenanced. 

13. The upshot of the aforesaid  discussion would be to hold that Cenvat Credit 

on goods transport agency service availed for transport of goods from place of 
removal to buyer's premises was not admissible to the respondent. Accordingly, 

this appeal is allowed, judgment of the High Court is set aside and the Order-in-

Original dated August 22, 2011 of the Assessing Officer is restored." 

(Emphasis supplied) 

8. In view of above legal position held by the Hon'ble Supreme Court, Cenvat 

Credit on GTA service availed by the appellant for outward transportation of 
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goods from place of removal to buyers premises is not admissible w.e.f 

01.04.2008. The period involved in this case is from April, 2009 to September, 

2011 and hence, Cenvat credit of Service Tax paid on GTA for outward 

transportation of goods cannot be allowed. 

9. I find that the reliance placed upon the judgment of Hon'ble High Court 

of Gujarat in the case of M/s. Gujarat Gaurdian Ltd. supra is not relevant and 

has to be considered to be judgment passed per incuriam in the light of 

judgment of the Hon'ble Apex Court in the case of MIs. Ultratech Cement Ltd. 

supra. The argument of the Appellant regarding applicability of Rule 10 of the 

Place of Provisions of Services Rules, 2012 has also no relevance to the present 

case as the Hon'ble Supreme Court has delivered clear verdict that Cenvat credit 

of Service Tax paid on outward transportation of the goods is admissible upto 

the place of removal and not beyond and in this case, the place of removal is 

the factory gate of the appellant. 

9.1 Regarding penalty imposed under Rule 15(1) of the Rules read with 

Section 11AC(1) ) of the Act, I find that there is no case of suppression of fact 

with intent to evade payment of duty or fraudulently availment of Cenvat credit 

by the appellant as disputed Cenvat credit has been shown by them in their 

statutory returns filed with the Department. In my considered view, the issue 

involved in thiscase is of interpretation of the place of removal. I, therefore, do 

not see any reason to uphold penalty imposed upon the appellant and hence, 

penalty imposed is set aside. I rely on the judgment of the Hon'ble Supreme 

Court in the case of CCE, Jaipur Vs. Shree Rajasthan Syntex Ltd. reported as 

2015 (318) ELT 626 (SC) wherein in similar set of facts of the case penalty has 

been set aside holding as under 

"4. We may state here that the period involved is November 1996 to July, 

2001. Show cause notice in this behalf: as noted above, was issued on 26-

11-2001. The valuation of the excisable goods has to be in terms of Section 

4 of the Central Excise Act, 1944. The said Section was amended in the year 

2000 which amendment came into effect on 1-7-2000. The legal position 

relating to identical sales tax incentives Scheme which would prevail in 

view of the unamended provision as well as amended provision, came up for 

consideration before this Court in Commissioner of Central Excise, Jaipur-

liv. Supàr Syncotex (India Ltd.) - 2014 (301) E.L. T 273 (S.C.). This Court 

took the view, after analysing the provision of Section 4 which provided 

prior to the amendment, that the assessee would be entitled to claim 

deductions towards sales tax from the assessable value and sales tax 

incentive:which is retained by the assessee namely 75% sales tax amount in 

this case. The Court also held that this position changed after the 

amendment in Section 4 with effect from 1-7-2000 and in arriving "the 

transaction value" the amount of 75% which was retained by the assessee, 

will be included. As per the aforesaid decision, the assessee/respondent 

herein will not be liable to pay any excise duty on the sales tax amount 
which was retained under the Incentive Scheme up to 30th June, 2000. 
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However, this component of sales tax which was retained by the assessee 

after 1-7-2000 shall be includible in arriving at the transaction value and 

sales tax shall be paid thereon. 

5. Insofa,' as the question of extended period of limitation is concerned, we 

have gone through the order of the Commissioner and are of the opinion 

that he has rightly held that the extended period of limitation as per the 

proviso of Section JJA(1) of the Central Excise Act, 1944 would be 

applicable in the given circumstances. 

6. However, we are of the opinion that in a case like the present one,  

where the legal position and interpretation of unamended Section 4 and the  

position after the amendment in the said provision with effect  from 1-7-2000 

was in a fluid state, it would not be appropriate to levy the penalty. 

7. In the aforesaid circumstances the present appeals are allowed in part 

by sustaining the Commissioner's Order-in-Original passed on 10-3-2003 

insofar as it relates to the period from 1 -7-2000 to July 2001 but the penalty 

is set aside. However, there shall be no order as to costs." 

[Emphasis supplied] 

10. In view of above, I reject the appeals on allowing Cenvat credit, but allow 

appeals for setting aside penalty imposed. 

10.1 3i'flvi'ci'I RT *I$ 3T4tr T Ici'u crci c1i 1TT iTTTT I 

10.1 The appeals filed by the appellant are disposed off in above terms 

By R.P.A.D. 

To, 

M/s. Madhu Silica Pvt. Ltd. dk-I 11j 11c'i MI 

DU-Il, Plot No. 53,55 & 56/A + B, 
DU-Il, GIDC, Chitra, 

193, 196 &197, 

GIDC, Chitra, 
31l1.ldI - W 

Bhavnagar. 

c;;%c~., 

Copy for information and necessary action to :- 

1) The Chief Commissioner, GST a Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information. 

The Commissioner, GST a Central Excise, Bhavnagar. 

The Assistant Commissioner, GST a Central Excise, City Division, 

Bhavnagar. 

Guard File. 
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