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1. The Assistant Commissioner, Central Goods & Service Tax Division, Junagarh, 2" Floor
Sardar Patel Bhavan, Jayshree Takies Road, Jnagarh-362001.

2. M/s Tacon Infrastructure Pvt. Ltd, Tacon, Complex, 3-Wedi Plot, Porbandar-360575.
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Any person aggrieved by this Order-in-Appeal may file an appea!l to the appropriate authority in the following way.
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Appegl to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of
the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appeitate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matlers relating to classification and valuation. :
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To the West regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at, 2" Floor; Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules,
2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount
of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of
the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appeliate Tribunal Shall be filed in quadruplicate in Form 5.T.5
as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against {one of which
hall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty
vi;diigT“R\s. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not
é?(ceédiﬁ\ S Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees,
inthe fc')"r&h,bftrossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector 8ank of the place where the

.g;’f'ber{éb of T"rib‘un'abl is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the seciicn 85 the Finance Act 1994, shall be filed in For ST.7
as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of
order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commis_sioner authorizing the Assistant Commissioner or Deputy

* Commissioner of Central Excise/ Service Tax to file the zppeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall
lie before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

or penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, '

Under Central Excise and Service Tax, “Duty Demanded” shall include:

(xxv) amount determined under Section 11 D;

(xxvi) amount of erroneous Cenvat Credit taken;

(xxvii} ~ amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001,
under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section
(1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or .from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside india of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. & s e
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fa gy
Credit of any duty aliowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies gach of the OO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is mcre than Rupees One Lac.
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oY 7 Ry 98t T8 ® = o auriRerf enfiefra it v srdier a7 Sy SR S OF o R mar g/ In case,
if the order covers various numbers of order- in Original, iee for each O.1.O. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Central Govt. As the case may be, is filled to avoid scrpioria work if excising Rs. 1 lakh fee of Rs. 100/- for
each. .
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One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a
court fee stamp of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.
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" Attention is also invited 1o the rules covering these and otfier related matters contained in the Customs, Excise

and Service Appellate Tribunal (Procedure) Ruies, 1982. ) R
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For the elaborate, detailed and latest provisions relating ic filing of appeal to the higher appellate authority, the
appeliant may refer to the Departmental website www.cbec gov.in




Appeal No.V2/3/EA2/BVR/2019

:: ORDER-IN-APPEAL ::

The present appeal has been filed by the Assistant Commissioner,
CGST Division-Junagadh on behalf of the Commissioner, Central GST &
Central Excise, and Bhavnagar (hereinafter referred to as “the Appellant-
Department” against the Order-in-Original No. Refund/07/A.C./JND/18-
19 dated 15.05.2019 passed by the Assistant Commissioner, CGST Division,
Junagadh (hereinafter referred to as ‘the refund sanctioning authority’) in
the case of M/s Tacon Infrastructure Pvt. Ltd., Tacon Complex, 3-Wadi
Plot, Porbandar-360 575(hereinafter referred to as ‘the Respondent’).

2. The brief facts of the case are that the respondent had filed a
claim for refund of Service | Tax and interest totally amounting to
Rs.67,87,399/- on 10.11.2016 under Section 11-B of the Central Excise Act,
1944 - as made applicable to Service Tax matters vide Section 83 of the
Finance Act, 1994. The said refund claim was filed on the grounds that the
Respondent were providing services in respect of “Commercial and
Residential Complex construction services”, “Works Contract service”, etc. to
the Government, a Local Authority or a Governmental Authority and the said
services were covered under Sl. No. 12 of the exemption Notification No.
25/2012-ST, dated 20-06-2012. The said exemption was withdrawn vide
Notification No. 6/2015-ST, dated 01.03.2015. However, again vide
Notification No. 09/2016-ST, dated 01-03-2016, the services provided under
a Contract which had been entered into prior to 01.03.2015 and on which
appropriate Stamp Duty, wherever applicable, had been paid prior to such
date, became exempted from payment of Service Tax. In terms of the
Notification No. 6/2015-ST, the services viz. Works Contract service provided
by the Respondent on or after 01.04.2015, to Governmental Authority
and/or to the Government etc. became taxable and accordingly the
Respondent had paid the applicable Service Tax on these services provided
by them during the period from 01.04.2015 to 29.02.2016. The refund of
claim of Rs.67,87,399/- (which includes Rs. 65,76,908/- Service Tax plus
Rs.2,10,491/- interest) was filed by the Respondent in terms of the
Notification No. 09/2016-ST, dated 01.03.2016 whereby retrospective effect
of exemption from payment of Service Tax has been provided to the services
'ffalhng under the category of “Construction service”, “Work Contract Service”
etc wh1ch were provided by a service provider to the Government, a Local

Authorlty, or a Governmental Authority.

i

/ Page 3 of 9



2.1 The said refund claim was duly verified and refund was sanctioned vide
OIO dated 19.12.2016. The department reviewed the said OIO and preferred
an appeal before Commissioner (Appeal), Rajkot. The Commissioner
(Appeals) remanded the matter back for verification of unjust enrichment
vide OIA dated 14.05.2018. The adjudicating authority after verification of
the documents found that burden of tax has not been passed on to any other
person and sanctioned the aforesaid refund claim vide the impugned Order

in Original dated 15.05.2019.

3. Being aggrieved by the impugned order, the appellant-department filed

the present appeal, interalia, on the following grounds:-

3.1 That the doctrine of unjust enrichment has not been addressed
properly by the refund sanctioning authority; that a debit entry has been
made by the respondent which included service tax in the ledger account of
EE, R & B Jamnagar for the year 2015-16 and 2016-17; that just three days
before filing the refund claim i.e. on 7.11.2016, the ledger account of E.E., R
& B, Jamnagar was credited with Service Tax; that the same was done with
the sole purpose of getting refund from department and knowing very well
that liability of service tax can again be created in Balance Sheet since the

same is finalized only after March-2017.

3.2 That in case of Military Engineering Services (MES), Gandhinagar, out
of the total Service Tax amount of Rs. 11,71,518/-, the respondent had
collected Service Tax amount of Rs. 8,48,142/- from the service recipient
and the remaining amount of Rs. 3,23,376/- was debited to the recipient
ledger and shown as amount receivable, so that the respondent can claim
the same at any time; that they again credited the receivable amount i.e. Rs.
3,23,376/- on 07.11.2016 before submitting the refund claim on 10.11.2016
which implied that this had been done by the respondent just to make
themselves eligible for the refund and the same liability could be again
raised in the books of account as the Balance Sheet would be finalized after

March-2017.

3.3  That the respondent had claimed Rs.8,48,142/- that was paid by MES
to them as Service Tax and this amount was claimed by them from
department as refund, therefore unjustly enriching themselves at the cost of

Government exchequer; that this amount was refunded to MES, Garrison

-~ Engineering, Nalia on 04.01.2017 i.e. after the refund was sanctioned and

' notbefore, that at the time of filing of refund claim, the respondent shifted
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the liability of service tax to the recipients and therefore, the claim is hit by
the doctrine of unjust enrichment; that they relied upon the judgement of
the Hon’ble Supreme Court of India, in the case of M/s. Mafatlal Industries

Ltd. Vs. Union of India, reported in 1997 (89) E.L.T. 247 (S.C.).

3.4 That the refund sanctioning authority has erroneously sanctioned the.
refund of interest amounting to Rs. 2,10,491/- paid by the respondent on
the amount of Service Tax which was not paid by them in time, thus
payment of interest in this case is a penal action, therefore, the refund
sanctioning authority has erred in sanction of refund of interest under

Section 102 of the Finance Act, 1994 to the Respondent.

3.5 That, the impugned order passed by the refund sanctioning authority
sanctioning refund of Service Tax amounting to Rs. 65,76,908/- plus
interest amounting to Rs.2,10,491/-, (total Rs.67,87,399/-), under Section
11B of the Central Excise Act, 1944 - as made applicable to the service tax
matters vide Section 83 of the Finance Act, 1994, read with Section 102 of
the Finance Act, 1994, is not proper, correct and legally sustainable and

hence liable to be set aside.

4. The Respondent vide letter dated 11.02.2020 submitted Memorandum of

Cross Objections, inter alia, submitting as under:

4.1 That they filed their claim for refund on 10.11.2016 for Rs. 67,87,399/-
under Section 102 of the Finance Act, 2016 for retrospective exemption
granted for services provided to Government for the contracts entered prior

to 01.03.2015; that their claim was duly verified and refund was sanctioned.

4.2 That out of refund of Rs. 67 Lacs, refund for Rs. 56 lacs pertains to
services provided to Executive Engineer, Jamnagar, Government of Gujarat
for construction of Jilla Seva Sadan; that in the departmental appeal, it is
mentioned that they have debited the service tax amount regularly and
hence it can be recovered from the service recipient at any time later on; that
the same paragraph also mentions that they have already credited the same
amount before filing the claim; that this fact has already been verified by two
different refund sanctioning authorities and at paragraph 27(iv) of the OIO
dated 15.05.2019 it has been mentioned that in the second contract i.e. with
Government of Gujarat, there has not been any payment that has been
received by the claimant toward tax and evidence has been adduced by way

@f letter from the Executive Engineers, Road and Building, Jamnagar dated

17@32016, that in w.r.t the second contract the refund has been
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sanctioned only after due verification and relying upon letter dated

17.03.2016 issued by the Government of Gujarat.

4.3 That rest of the refund of Rs. 11.71 lacs pertained to construction
services provided to Military Engineering Services (MES), Government of
India; that for this contract also, out of this refund claim amount, Rs.
8,48,142/- was already refunded to the MES on 04.01.2017; that this
amount is transferred to the MES and this fact is not disputed; that the
entire claim was made only on approval from the MES, Government of India
vide their letter dated 24.10.2016 and the said findings has also been
recorded in impugned OIO at para 27(iii); that they are not unjustly

enriched, therefore the departmental appeal should be rejected.

4.4 That the department has disputed the refund of interest in the present
appeal; that the Commissioner (Appeal) vide OIA dated 14.5.2018 has held
that interest is also refundable under Section 102 of the Act in the first
appeal, then the said issue should not have been raised in the second

appeal.
S. The Appellant-Department did not appear for the personal hearing.

5.1 In Hearing, Shri Punit Prajapati, C.A and authorized representative of
the Respondent appeared on behalf of the respondent for the personal
hearing. He reiterated the submissions already made and requested to

disallow the appeal filed by the Department.

6. [ have carefully gone through the facts of the case, the impugned
order, appeal memorandum of the Appellant-department and cross
objections filed by the Respondent. The Ilimited issue to be decided in the
present appeal is whether the impugned order passed by the refund

sanctioning authority is legal, correct and in order or not.

7. I note that the respondent had filed the claim for refund on 10.11.2016
for Rs. 67,87,399/- (which includes Rs. 65,76,908/- Service Tax plus
Rs.2,10,491/- interest) in terms of the Notification No. 09/2016-ST, dated
01.03.2016 whereby retrospective effect of exemption from payment of
Service Tax has been provided to the services provided by a service provider
to the Government, a Local Authority, or a Governmental Authority. The said
refund claim was duly verified and refund was sanctioned. The department
preferfed an appeal before Commissioner Appeal against the said Order. The

Commissioner (Appeals) remanded back the case for verification of unjust
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enrichment through order dated 14.05.2018. The refund sanctioning
authority found that burden of tax has not been passed on to any other
person and the refund was sanctioned vide the impugned order. The

department reviewed the impugned order and hence the present appeal.

8. I note that the respondent had provided construction service to 2
Government authorities viz. (i) E.E. Jamnagar (Road & building) Division of
Govt. of Gujarat and (ii) Chief Engineer (Air Force); Military Engineering
Services (MES), Gandhinagar.

8.1 Ifind that the appellant-department had vehemently contended that the
refund sanctioning authority has not addressed the doctrine of unjust

enrichment properly.

8.2 In this regard, I find from the records that, out of refund of Rs.
67,87,399/-, refund of Rs. 56 lacs pertains to services provided to Executive
Engineer, Jamnagar, Government of Gujarat for construction of Jil-la Seva
Sadan. On going through the appeal filed by the appealant-department, I
find that the appellant has mentioned that the respondent has periodically
debited the service tax amount to the ledger account of E.E, R&B Jamnagar
and the liability has been raised so that the Respondent can claim and get it
reimbursed on any later date. The appellant-department has also stated that

the respondent has already credited the same amount before filing the claim.

In this regard, I find that the refund sanctioning authority has verified
various documents like Ledger Accounts, Audited Financial Statements,
Chartered Accountants’ Certificate, communications with MES, Bank
Statements (which revealed that the amount has been returned though after
filing of the refund claim) etc. and has then only has come to a conclusion
that the respondent was not unjustly enriched. Further, at paragraph 27(iii)
of the impugned order the refund sanctioning authority has clearly found

that the refund has been claimed on 10.11.2016 only after approval by the

service recipient MES through their letter dated 24.10.2016. I have also gone

through the letter and find that the entire claim was made only on approval
from the MES, Government of India. Also the money has been refunded to
the service recipient and the same is supported by the evidences issued by
the Government of India and verified by the refund sanctioning authority.
Thus, there is no question of unjust enrichment with respect to the first

Lcopdract.

91 fi‘nd that the rest of the refund of Rs. 11,71,518/-, pertains to

co(r:i’s:‘t;r“ucti,:'“"_}' services provided to Military Engineering Services (MES),
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Government of India. With respect to this contract, I find that, out of the
above refund amount, an amount of Rs. 8,48,142/- has already been
refunded to the MES on 04.01.2017 i.e after receipt of the refund from the
department. I find that the refund sanctioning authority at paragraph 27(iv)
of the impugned order has relied upon the Executive Engineers, Road and
Building, Jamnagar’s letter dated 17.03.2016 and have found that the
claimant (respondent) has not received any payment towards tax. I also note
that the appellant-department has noticed that this amount was refunded to
MES, Garrison Engineering, Nalia on 04/01/2017 i.e. after the refund was
sanctioned. Thus, I find that the refund has been sanctioned only after due
verification and relying upon letter dated 17.03.2016 issued by the

Government of Gujarat.

9.1 In view of the above, I find no merits in the Revenue’s appeal. I also
note that when the legislation itself has legislated for the refund of Service
Tax in terms of the provisions of Section 102, the objections raised by

Revenue cannot be appreciated.

10. Now, I proceed to examine the admissibility of the refund of interest
in the instant appeal. I observe that the Respondent has claimed refund of
interest amounting to Rs. 2,10,491/-, paid by them on the amount of Service
Tax which was not paid by them in time and the refund sanctioning
authority has sanctioned the same. I note that in the present case, as per
the amended (new) provisions, the respondent was not required to recover
service tax and deposit with the Department, hence, the amount paid as
service tax during the period 01.04.2015 to 29.02.2016 is the amount, which
is not recoverable as tax /duty. Thus, I find that when no duty is payable,
interest thereoh is also not payable Therefore, I find that the refund

sanctioning authority has rightly sanctioned the refund to the Respondent.

Moreover, I find that this issue has been settled by the
Commissioner (Appeals) vide order dated 14.05.2018 wherein it has been
held that interest is also refundable and the said OIA has not been

challenged by the Department at the relevant time.

11.  As regards the case law relied upon by the appellant-department held
by the Hon’ble Supreme Court of India, in the case of M/s. Mafatlal
Industries Ltd. Vs. Union of India, reported in 1997 (89) E.L.T. 247
(S.C.), it is ruled that that refund is “grantable” only when it is established
that burden of duty has not been passed on. However, this judgement

nowhere states that refund is “claimable” only after payment of tax to the
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service recipient. Thus, the above case is not applicable to the facts of the

present case.

12. In view of my above discussions, I uphold the impugned order and

reject the appeal filed by the Revenue.

12.1 3iadmal gRI &S &1 718 SO BT FueRT IuRied dlics 9 forar S & |
12.1 The appeal filed by the Appellant-Department stand disposed off in the

Wﬁm N‘M/ 3’
%

(Gopi Nath%»
epem ,\ Commlss1oner Appeals)
BJ’ Regd Post AD G AT

above terms.

1. The Assistant Commissioner, Central Goods & Services Tax Division,
Junagadh 20d Floor, Sardar Patel Bhavan, Jayshree Talkies Road,
Junagadh-362 001,

2. M/s. Tacon Infrastructure Pvt. Ltd., Tacon Complex, 3-Wadi Plot,
Porbandar -360 5735.

Copy to :

1. The Principal Chief Commissioner, CGST & Central Excise,
Ahmedabad Zone, Ahmedabad.

2. The Commissioner, CGST, Bhavnagar.

\/8. Guard File.
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