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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

g arfieeal & TR FT AT TE 96T /Name & Address of the Appellant & Respondent :-
M/s. Guru Ashish Ship Breakers, UB Aggarwal House, 2291/2292-A/1, Hill Drive, Bhavnagar-364001.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Dethi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate iny form EA-3 / as prescribed under Rule 6 of Central
Excisé Apgeag Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs,
1,000/ - R5.5000/ -, Rs.10,000/ - where amount of d;lﬁdemand/ interest/ penalty/refund is upto 5 Lac., 5 Lac fo 50 Lac and
above 50 Lac respectivefy in the form of crossed barik draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place Where the bench of any nominated public sector bank of the O%lace where the bénch of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A&)&)eﬂate Tribunal Shall be filed in
quadruplicate in Form 5,T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied bﬁsa
coga/ of the order appealed agdinst (one of which shall be certified copIy) and should be accompanied by a fees of Rs.
1000/ - where the amount of service tax & interest demanded & penalty Ievied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is” moré than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupeés, in the
form of cro in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Comnussioner, Central Excise (Appeals) (one of which shall be a certified copy) and co%y of the order
assed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service
ax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicabIg to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penaFty are in dispute, or genalty, where penalty alone
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
i) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending
before any appellate authority prior to the commencement of the Finance (1\%0.2) Act, 2014.
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A rqevis/ion application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one
wareilouse t0 another during the course of processing of the goods in a warehouse or in storage whether in a factory orin a
warehouse
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In case of rebate of dufy of excise on ﬁoods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country or territory outside India.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act
or the Rules made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance {No.2) Act, 1998. ’
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The abéve application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (A%peals)
Rules, 2001 within 3 months from the date on which the order sought to be aa}lapealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-Iri-Appeal. It should also be accoméaanied bya c%py of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Hea

Teterr W%Wﬁm’dgﬁ F aﬁzmﬁﬁmﬁ"raﬁg |

aggmmwmmm FH 3T Al S99 200/ - FT AW T 3T AR A9 A UF 9T S0 ¥ SITaT &7 9 9T
1000 -/ =7 ]

The re(v?sion appﬁcaﬁmhaﬂ be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.
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if the order covers variousnumbers of order- in Original, fee for each O.LO. should be paid in the aforesaid manner, not

withstandjfritﬁ the fact that the one appeal to the ApEeJlant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakk fee of Rs. 100/ - for each.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant

_.may refer to the Departmental website www.cbec.gov.int
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:: ORDER IN APPEAL ::

M/s. Guru Ashish Ship Breakers Pvt., Plot No. 128, Ship
Breaking Yard, Alang, Bhavnagar (herein after referred to as
“Appellant”) filed present appeal against Order-in-Original 02/AC/BVR-.
2/NS/2019-20 dated 25.04.2019 passed by the Deputy Commissioner,
Central GST, Division, Bhavnagar-2, (hereinafter referred to as ‘the

adjudicating authority’):-

2. The brief facts of the case are that audit conducted by the
department observed that during the period from December-2012 to
January-2014, the appellant had collected an amount of Rs.
4,36,63,115/- towards Transportation charges from the consignee during
the F.Y 2011-12, 2012-13 and 2013-14 and had not paid service tax
amounting to Rs. 12,69,250/- on the abovesaid income. Hence, the
proceedings were initiated by issuance of Show Cause Notice dated
21.01.2016 demanding Service Tax amounting to Rs. 12,69,250/- under
Section 73(1) of the Finance Act, 1994 along with interest and proposing
imposition of penalties on the appellant under the relevant provisions
of the Finance Act, 1994 (hereinafter referred to as ‘the Act’). Upon
adjudication of the said show-cause notice, the adjudicating authority
confirmed the demand along with interest, penalty under Section 77(1)(a)
and Section 77(2) of the Act and also imposed equal amount of penalty

under section 78 of the Act on the appellant in the impugned order.

3. Being aggrieved with the impugned order, the appellant preferred

the instant appeal, inter-alia, on the various grounds as under:

3.1. That they have not paid transportation charges for their
consignment sale but their consignment agent paid service tax after sale
of the goods; that as per the agreement they issued a consignment note in
which they were collecting the expenses done for the sale of goods from
the sale price of the goods; that the said expenses also included the freight
paid by them and service tax paid by them and the same was shown by
them in the consignment note; that as per the prevailing practice, the

appellant; ;eAc_orded full sale price as their sale income and recorded the
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Appeal No: V2/55/BVR/2019

expenses made by their consignment agent, which were reimbursed by the
appellant to them under the various head of their expenses; that the
transportation charges were shown in their invoice to arrive at the value
on which CENVAT is to be paid as they have sold the goods on
consignment basis; that as per Rule 5 of the Central Excise (Valuation)
Rules, 2000 the freight from factory to the depot shall be included in the
assessable value and accordingly they have shown transportation charges
separately in the invoice to arrive at the assessable value for the sale of
consignment sale; that as per Rule 2(1)(d)(B) of the Rules, the service tax
is required to be paid by the person who pays the freight either himself or
through his agent; that they did not directly pay the freight to the
transporter and only amount paid by their consignment agent was
reimbursed, therefore service tax was required to be paid by the
consignment agent and they have also paid the service tax which was

reimbursed by them.

3.2 That the revenue cannot invoke extended period of limitation, when
the records of the appellant were audited by the offices once and did not
find any short-payment from records; that as service tax was being paid
by the consignment agent and the appellant need not pay it again
therefore, penalty cannot be imposed upon them; that mere detection does
not mean non-payment with an intention to evade payment of service tax,

therefore they have requested to grant immunity from penalty.

3.3 That the issue involved is that of interpretation of law, hence,
extended period cannot be invoked; that the said SCN is time barred,
therefore, the impugned order is not sustainable on ground of limitation
also; that in matter of interpretation of law, no means rea can be alleged,

therefore, imposition of penalty is liable to be set aside.

3.4 The appellant filed a miscellaneous application for condonation of
delay and submitted that they could not file the appeal within 60 days;
that to deposit the pre-deposit amount under Section 35SF of the CEA,
1944, the appellant had applied for service tax registration and it took a
long time to obtain the same as new systems on ICEGATE was introduced

in place of earlier systems of service tax; that their consultant being a
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Chartered Accountant firm were busy with various appellate authorities of
CBEC during March to April-2019 and thereafter drafting of large number
of appeals in the months of April to July- 2019, therefore, they could not
file the appeal on time; that they received the impugned OIO on
22.05.2019 and filed the present appeal 30 days late and hence prayed to
condone delay of 30 days.

4. Personal Hearing in the matter was attended by Shri M.N.
Vadodariya, Consultant on behalf of the Appellant. He reiterated the
submissions of appeal memo and also filed additional submission dated

30.01.2020 for consideration.

4.1. That the Show Cause Notice is time barred and subsequently the
impugned order is also void and bad in law; that the department was fully
aware of the activities and if the department was of the opinion that they
had not paid the service tax on the transportation charges borne by them
and shown in their Profit & Loss Account, it should have either advised
them to pay the service tax or should have proceeded to take action
against them within the normal period of limitation. They relied on the
following orders:

(i) Rama Paper Mills Vs CCE, Meerut — 2011 (22) STR (19) (Tri.-Del.)

(ii) Crescent Shipping Agency (India) Ltd. -2012(28) STR (66) (Commr.
Appl.)

4.2 That they have neither suppressed the facts willfully nor with intent

to evade tax, therefore no penalty should be imposed on them.

5. I have carefully gone through the facts of the case, the impugned
order, both appeal memorandum and additional submission made by the
appellant at the time of personal hearing. I find that the appellant has
filed an application for condonation of delay of 30 days in filing the appeal,
that to deposit the pre-deposit amount under Section 35F of the CEA,
1944, the appellant had applied for service tax registration and it took a
long time to obtain the same as new systems on ICEGATE was introduced
in place of earlier systems of service tax; that their consultant being a

Charterwmam firm were busy with various appellate guthorities of
"::\/;;‘-J“"-., e 1Y £
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CBEC during March to April-2019 and thereafter drafting of large number
of appeals in the months of April to July- 2019, therefore, they could not
file the appeal on time; that they received the impugned OIO on
22.05.2019 and filed the present appeal 30 days late and hence prayed to
condone delay of 30 days.

I find that the appellant received the impugned OIO on 22.05.2019
and filed the present appeal 30 days late i.e on 22.08.2019 and hence
prayed to condone delay of 30 days.

[ find that the appeal has been filed beyond the stipulated period
of sixty days from the date of receipt of the impugned order. The appellate
authority has, in terms of Section 85 of the Finance Act, 1994, power to
condone delay in filing appeal maximum up to further thirty days, albeit
on reasonable cause being shown. The present appeal has been filed
within the stipulated time limit of ninety days i.e 90 days (60 days + 30
days) provided under the statute. I find justice in the reason for delay Q
and as the delay is within the limit of 30 days allowed under law. I,
condone the delay of 30 days in filing of Appeal and proceed to decide the

Appeal on merits.

5.1 The issue to be decided in the present appeal is whether the
appellant is liable to pay Service tax on transportation charges collected

by them from their consignee or not.

6. In this case, I would first find it relevant to discuss whether the
appellant is liable to pay service tax on GTA services or not. Therefore, |

would like to reproduce Rule 2(1) (d) (B) of the Service Tax Rules, 1994 0
which reads as under:

“Rule 2. Definitions. -

(d) ”person liable for paying service tax”, -
(i} in respect of the taxable services notified under sub-

section (2) of section 68 of the Act, means, -

(B) In relation to service provided or agreed to be provided

by a goods transport agency in respect of transportation
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of goods by road, where the person liable to pay freight

is, -

(] any factory registered under or governed by the Factories
Act, 1948 (63 of 1948);

(Il any society registered under the Societies Registration Act,
1860 (21 of 1860) or under any other law for the time
being in force in any part of India;

(Ill) any co-operative society established by or under any law;

(IV) any dealer of excisable goods, who is registered under the
Central Excise Act, 1944 (1 of 1944) or the rules made

thereunder;
(V) any body corporate established, by or under any law; or

(VI) any partnership firm whether registered or not under any

law including association of persons;

any person who pays or is liable to pay freight either
himself or through his agent for the transportation of

such goods by road in a goods carriage :

6.1 On plain reading of the above Rules, it is clear that Service Tax on
GTA Services are required to be paid by the person who pays or is liable
to pay freight either himself or through his agent for the transportation of
such goods by road in goods carriage. As per the invoices issued by the
appellant for selling their goods, freight charges have been shown
separately which means that the appellant or his agent has paid freight
charges to the GTA. Thus, I am of the view that the appellant is the

person liable to pay Service Tax on freight charges paid by them to GTA
as per the provisions of Rule 2(1)(d)(B)(I).

6.2 [ note that the audit team on scrutiny of the documents viz. sale
notes, invoices etc. has observed that appellant or his agent has paid the

freight charges to GTA as per the invoices. Further, the consignment note

.issued by their agent also shows that they had deducted the freight

charges as expenditure on sale of goods supplied by the appellant which
e

s :;;;fggve recovered the freight charges from appellant.

.

A
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Thus, for charging of Service Tax on the freight charges, the person liable
to pay service tax is the person who pays the freight charges. In the
instant case, the appellant is the person who is liable to pay service Tax

on the freight charges.

6.3 I find that after careful scrutiny of the documents, consignment
sales note, invoices etc. for the relevant period the audit team found that
the appellant’s consignment agent issued consignment sales note which
clearly shows that the transportation charges have been deducted by the
Consignment Agent from the sales proceedings received from the buyer of
goods. Thus, the consignment agent has deducted the said transportation
charges from the amount to be paid by the appellant against the sale of
the said consignment. This clearly shows that the appellant had
eventually borne the transportation charges and paid it to the transporter
through their agent. Therefore, the appellant was liable to pay service tax
on the transportation charges paid to the GTA through their appointed

Consignment Sale Agent.

6.4  Further, I also find that the above provisions very categorically
provides that “person who pays or is liable to pay freight either himself
or through his agent”. Thus, it proves that the transportation charges
were not paid by the consignee but the appellant only. Thus, I hold that
the appellaht was the person liable to pay service tax under GTA Services
in pursuance of the provisions of Rule 2(1)(d)(B) of the Service Tax Rules,
1994 and the consignment sale agent of the appellant was only the
medium through which freight was paid and the same was reimbursed by

the appellant.

7. I further find that the appellant has vehemently contended that
extended period cannot be invoked as the department was very much
aware of the activities. In this regard, I do not find any force in the
argument of the appellant as I find that Rule 2(1)(d)(B) of the Service Tax
Rules, 1994 is very clear that the liability of service tax lies upon the
person who pays or is liable to pay freight. In the instant case, the
appellant had collected freight so they should have paid freight to the

GTA, and therefore the liability to pay Service tax lies upon the consignor
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i.e the appellant. Further, if the appellant had any doubt about their
service tax liability they could have asked for a clarification from the
department. As the above facts came to light only after detailed scrutiny
of documents by the audit, therefore, I find that suppression of facts and

extended period has been rightly invoked in the impugned order.

8. I have gone through the case laws cited by the appellant and I find that
issue involved in the case laws are not similar to the present case in view
of the discussions above. Therefore, ratio laid down in the cited case laws

is not squarely applicable to this case.

9. In view of the above, I hold that the Appellant is liable to pay service
tax amounting to Rs. 12,69,250/- for the period from 2011-12 to 2013-14
under Section 72(1) of the Finance Act, 1994 along with interest. I find
that the appellant is also liable for penalty under Section 77 and 78 of the
Act as imposed by the adjudicating authority in the impugned order. I,
therefore, uphold the impugned order and reject the appeal.
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9.1 The appeal filed by the Appellant stand disposed off in above terms.

) (GOPI
Commissioner(Appeals)

¥, 3. AT
By RPAD FYTET (T4 )
To

M/s. Guru Ashish Ship Breakers Pvt.,
Plot No. 128, Ship Breaking Yard,
Alang, Bhavnagar.

Copy for information and necessary action to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for his kind information.

2) The Commissioner, GST & Central Excise, Bhavnagar
Commissionerate.

3) The Assistant/ Deputy Commissioner, GST & Central Excise,
Division-Bhavnagar-2.

4) Guard File.‘/;;";»\\
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