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'i~o1Ic1, .?.Rot9 31'1'l1'I ,
t. Q fF ,3I-lk1, tf cl-d cll 9t 

3c111c1 '*',, (tthTPT), r fliir 3l1ttrrf SS 4i rzf 3 -'-4Ie,, lc-cb 

3TffT ? 4) .1TT , 31T d, 31t fl 3flf tff 

31[ cn11r I cfrj fit dlI 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 
Act, 1944 and Section 85 of the Finance Act, 1994. 

T 31tlT 3lklctcl/ lc1-d 31l'-tdI 5'4k1'tcl/ +1tIcl1 31I.Ictd, ic'4Ic lcb/ I,'lch) / jIj-Io1dl 
/ TT/ -JI1,,1dkl ckl i Rli ii) - c'i 31TT .HIld: / 
Arising out of above mentioned 010 issued by Additional/Joint! Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidham/ Bhavnagar 

tr & IIcii  i lI 1  -4c-1t /Name & Address of the Appellants & Respondent :- 

M/s Shri Pravin S. Patel, Pt o MIs. Vaishali Auto Industries,, Plot No. 1917,, 

Phase - 4, GIDC, Wadhwan Surendranagar 

 3fl(3T) ElfT TIc1 J-o-IIlId ITt 3td 

'I14'dI I/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

1ii ,1a-ç1l icJIc, Ic-4' 1)c o tiIciui Wf 31t, io-ç .1 

3fr ,1944 c11 tTTU 3 5B 3flTlT T 3TJT, 1994 c [ 
dT I! 

Appeal to Customs, Excise & Servic;e Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

cId11cbUl -cIch1 fTT fD1't J-IIJ-Icl -Ild-H 1c4', 'ho-ç1 3c-'lI"l tT , k1Icf( 31''hThi1 

i1r 4  I ,  i* 2, 3ITL . , oi ft, 4) i?r fv I! 
The special bench of Customs, Excise & Service '?'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(n) 3'4&'1cIr1 1(a) c-tItJ TT 3TtIT1ft T 3lTElT B4't 3tItllt -I f1T 3c'-Il lc- 1 

lIcb 31tfltT ollIc4i.PJI (W-è) 41 qfrcr iItr 41Ict,i, , cic', t1c)   3fH11 

3IlI- oo rij1v I/ - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2' Floor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 

rrIT'r I 1T 

(A) 

(i) 

3c'-lIc lc.-ch 

86 3a 

of CEA, 1944 



(iii) 3ik o- II4IIchUI HT 31tfl 'H-c1d fli - o-cl 3c11k lcb (3Tt[) fiJiicie?, 2001, 

1PTf 6 3J ftd d) 1Y1 EA-3 3lTT 11fV 

 V f1TT, 'ii 3c-Hc lch 4:;l J-lidl ,IIl 41 HidI aflT r'1dIIlI dIII liRllT, 5 

rr& ff 3fE i, 5 llT  ff 50 ciuii i' w 3TTT 50 WZl1 w t 3TfF fr td1f: 

1,000/- 5,000/- 'T/t 3T 10,000/ - qk r 1c-fiftr IIT c11 cifr rir ct I 

le-ct' FF PTI9TT, 41iIId 31'i)ci o II'iIlch.UI 4 lII -1Ilh - i't F o1W-i t 

th t' CcWI 31Tt IIbcI ch jtf 1IlI IT11 I 1scj TW Ff 1Ti1ITT, 

q1 41 i ii iflv ii r1a 31cl - IIlI1ic1iUI 4 JRT fTlT I TTF 31Tf - 

(f-?. 3ith) 1i 3rtF iTT 500/- 'Yi f 11ThT lcch lJ-11 o1I rj 1 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty dernand/inferest/penalty/refund is upto 5 Lac., 5 Lac tç 
50 Lac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a  fee of Rs. 500/-. 
3114 ZIF1)DT +IJ1tT 3TT, 1r 3)1t2TJ[, 1994 cfl ITT 86(1) 3fF[if 1Icb 

J-1c1Ie'I, 1994, IRTiT 9(1) III 1{11f PT S.T.-5 i tfl( i1Pi'l i Ef ff odI) i 3Fl 

TT 3Tl 3Ptf c , ?3T i1 J1J   (3 r  crt pR11rlr 
1TtLT) 3Th it f c chJ- 1.Jcl-,  Ttt k ITI, oJI cflcb J-flJI 6fl,Jj J-fld 311w rl'II1f 

dl ,1I Id-10-II, '&'IV 5 11 ZIT 3Tht cli1, 5 IITE1 'bY'.! IT 50 IIT 'bYl.! dc4-' 3fTEIT 50 1T1If 'bY'.! 

3Th fr t'-i r: 1,000/- 5,000/- tI 31TT 10,000 / - f II11T lilT l  l i1t 

i l'-4 1 TTTI1 isi1f1ci 3-I1)c 0 11lcuI 41 iI(i 

iict th TT 5lTt flc1  J'F 1TT 1TF rlIo1I ElTfTT I 6I1 c1 
TtF t didI1, cb c   1ftB t c'T ilTfRt  d 3c -4jIfII tJf 4 [IIT fTT I 

TTF 31T (.1-?. 3-ii*) ffl1 3ffftf ITT 500/- r fftr icb f[ c4i,o-fl T{ 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1] of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shah be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant ReEistrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

tr 3Tf[[, 1994 4 m 86 l 3Y-flrn3t (2) i (2A) E 31:tihT  

lIJ-icIIe'l, 1994, I?Tif 9(2) ii 9(2A) c1d II11t[ IftUf S.T.-7 t 4I 511 H1t Pci 3lF tIT1 

31k1'fd, rc1.ci 3i-YV le4a 3TT1T 3fk1'td (3Ttf), ho-çI .3cYV., lc-ct, RF ¶Id 31Tf 41 ¶i1f 

ic'Ido-i cb (3T t  1fT ',dll1d t fITt) 3ft 3INcfd c,cIFci 11l'4i 31I,1c1d 3TTIT 3YIFd, 

I4i'I 3cYIc 1e-cb/ .lclich, cil 3I4)C'I o-liIi11chUI ct) 3lT1  j 1r ?  rrt 3iir 1i 

dajci frI / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

o-cl 3ç4 tl .lclIch& 3P-1IQ1tII T1UT 'ttt 314'rifr iITiTt tzf 

3cYtc 1c-b 3TfZfJJ 1944 l TRF 351.!'h 3l9d, i'l 4) fccici 3T 1fiT, 1994 41 IITT 83 

3Tdf ll'M ct'I u1t elidl Il JI , F 3fIf [1T 3T?1RT  3T4tT EFTIt 1J+-I -'-IIc, 

lccb/.lclI c  dlidi 10 IfJT (10%), 'll J-IiI Pf Zl[t[ff cii1~,ci , Tf ld-Io1I, sII fl[ iPfFIT 

lc1IId , fzr ,iw, sirf f i ur iii f i?t 3if1r ~,i tl i - 

'bY'. 3TfF@I 

tZT 3cYIc, lc'-4 P4 c1Ici 3TlTJhT ",,-jjdi 1IT dli.! l'4" i 1IIF Tf1tf 

(i) f111Frf 

(ii) o1   ir 1?r "leld UfI 

(iii) j1Jj l'J-llcie tPT 6 3flTihf  

- I'. $1 1T{[ ,llcftlTf fcci (L 2) 3Tf1i4if 2014 31T1T 1Ic  ift 3i41cThiT 

1HaT lf[l1r TT1 315 PcI 31tT c  çfld jl TI/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



i  9' qrvr 31Tt: 
Revision app1iation to Government of India: 
$41 3Ut ci') Tll"T 4I14ir -1IId J.H41I) , .3c1k, lc'4 3T1tlRTT, 1994 4  PTT 

35EE dcl, 3flklT 31 I11li T1t 4144'I', 1WTUT 3TT 1l1 41IIcI, (I.14-1 

1IPT, -M rr ch :i:H 41111, oj cl-11bO01, lt 1II IIo1I PTVI / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

I1 41IcI Ic*'41IaI J-1I41 , ol'4'4flol 1'44) '-lIcl fI clI(4Jo1 dI 1kdIHo1 

trrr ff ¶d) 3WT cj,j .I i1I ?T d d 4 d T 1 

oi  * rr lT -lIei 414-cl,4UI tir, 1 cbl1tciil IT T!R dI * J-Hc4 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) 

io-ckI 3ç'-1I, 1c.c' , zft iir 1T ¶I w, ff c) i4) 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) .jç-r, f dIdIc1 ft..T ¶O- fl ?ftfl f 41ç c-1 tZff dkl, I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

(iv) fr 3c'lI 3c4IC1 1c1' IdI1 1IL ft gr *1   31rzPT - j 1T 

c-1C-1 J1I--1 41 d13' T1 31if i't 31I.jcjç  (311lf) *i ccW(i tIt 31 ffTT (T. 2), 

1998 f Tm 109 RT ¶TT t  ir 31f  q j  i?   r' iI 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the 1inance (No.2) 
Act, 1998. 

(v) 5'')c-d 31TF 4 t ¶,11II 41lsI EA-8 *, ft t IiO-c1I jcL1lC1 1nc' (3Itt1) fIc1c'1), 

2001, flJ1 9 3TlTT 11)1  , $41 31T .uI 3 rMlT 4 nr iifv 

3c1-d 3TPf 1T 411 31tT 3Itf 31Tt f   41 rit iirtvi w 

.3c'111 ]ncf 3I1PT, 144 41 ITU 35-EE dd ch 3jd 1TF 

TR-6 4- ç dj  ft1 / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

tBT 3flT 1T o1Id f*I   4i 4 ir itv I 
 41dj TT1l  ?1f3Hctd1 fTT sll'. 

ljct, 1T FT i-lc,I ??t 4'.l 1000 -/ d)dIo1 fIT ',Ui. I 
The revision application shall be accoipanied by a fee of Rs. 200/.- where . the amount 
involved in Rupees One Lac or less and Ms. 1000/- where the amount involved is more than 
Rupees One Lac. 

ii?, $41 31Tf   41c1 31Tfr ilT 41d1If l9t ,lc- c1, 41e1 3TTT fII1 le4 T -ldIdI'1, 3'td 
sjjIojj tII $41 '1cl c1) 1flT t['f tV Ifft 

ff1Ft1T cl' 3P1f ff 1fT 411cH. Qh 31Tf 1Ir 1Id1 I / In case, if the order 
covers various numbers of order- in Original fee for each 0.1.0. should be naid in the 
aforesaid manner, not withstanding the facl that the one appeal to the Appellant Tribunal or 
the one a_pplication to the Central &ovt. As the case may be, is filled to avoid scriptoria work if 
excising Ms. 1 lakh fee of Rs. 100/- for each. 

ft1r o-Th.lIcl1 1' 3RT, 1975, 3141'Sl-I 3191T J1 3TEf t T1T 34T[ 4 

fr tr ?t1IftT 6.50 -c4, 'i?ihc: çjdlj 1T 1T1VI / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act,1975, as amended. 

(F) 1-l'I41I 1e1', '-çI .3c'4lC ,llIcl,4 3I'-I1olQ-I '-.iIlB11ch1UI (chN f1I1) Il41IcTe?I, 1982 r 11111T 

3Wf ft1If J-IId-1c11 c4, 41I1IC1 iF{t ciIl 1ILi-i1 t 3I 't 4I1 3ThbIc1 1ff "Ildi l / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

.3-I 311lc I1c4I  It 3Ttf C,I1 41c1WId cll'.4c1,, 1-dd 3{ f1c141 TIITTft 

3Jt1Tf rr11r l41I$ www.cbec.gov.in 11 I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website wwwcbec.govin 

(C) 

(i) 

(vi) 

(D)  

(E)  

(G) 
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ORDER-IN-APPEAL::  

Shri Pravin S. Patel, proprietor of M/s. Vaishali Auto Industries, Plot No.1917, 

GIDC Estate, 41  Phase, Wadhwan City-363035 Dist. Surendranagar (hereinafter referred 

to as 'the appellant') have filed this appeal against Order-In-Original 

No.16/Demand/2016-17 dated 25.01.2017 (hereinafter referred to as the 'impugned 

order) passed by the Assistant Commissioner, Central Excise Division, Surendranagar 

(hereinafter referred to as 'the Adjudicating authority) confirming the demand / recovery 

of Central Excise duty of Rs.10,73,551/- under the provisions of Section hA, interest 

under Section 11AA and penalty of Rs.10,73,5511- under Section hAG of the Central 

Excise Act, 1944. 

2. Being aggrieved with the impugned order, the appellant filed the present 

appeal on the following grounds: 

(i) The adjudicating authority failed in deciding the point of mutual interest 

between the appellant (son) and buyer (father); in the absence of mutuality of interest in 

the business of each other, the buyer being father of the appellant cannot be treated to 

be related; it is neither the case that the buyer holds 50% shares of the manufacturing 

unit of the appellant, nor direct or indirect control over each other, not the case that the 

buyer has given any interest-free advance/loan to the appellant, nor cash flow directly or 

indirectly from one to other, nor having common staff for accounting, marketing and 

supervision, nor some moulds, equipments free of cost or loan basis given to he appellant 

by the buyer etc.; both the units are independent without mutual interest; mutuality of 

interest means that both the parties / companies mutually get benefited with each other 

by sharing the profits and losses and further each unit should be interested in the business 

of the other and there should be evidence of flow back of profit from one unit to another; 

such evidence is not forthcoming from the impugned order ; the adjudicating authority 

failed in deciding the case in the broad way and in totality of the relationship as did not 

taken into consideration the provision '(iv)' of Section 4(3)(b) of the Act. 

(ii) The appellant has cleared the semi-finished goods to the buyer M/s. Shree 

Patel Industries, Uttarakhand; the impugned goods were not cleared as such by the buyer 

some process/activities such as grinding, turning, inspection, repacking, relabeling are 

done at buyer's factory; it is not possible that after processing, the description of the goods 

is changed; the cost of such activities, freight from appellant's factory (Surendranagar) to 

buyer's factory (Uttarakhand), excise duty paid by the appellant and the profit of the buyer 

are to be considered while arriving at the value of the goods sold by the buyer; even there 

is no change in description of the impugned goods, the buyer has to bear the cost of the 

aforesaid expenses that makes increase the price of goods; the appellant and the buyer 

Page 4 of 12 
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cannot be said relatives as the price is not influenced by relationship , but it is influenced 

by the afore-mentioned costs. 

(iii) The adjudicating authority held that the valuation done by the appellant for 

the goods cleared to their related person M/s. Shree Patel Industries, littarakhand are 

required to be rejected and the same is to be done in accordance with the provisions of 

Rule 9 of Valuation Rules, 2000 and accordingly the appellant is required to pay the 

differential duty of Rs. 10,73,5511- in terms of Section 4(1) of read with Rule 9 of Valuation 

Rules, 2000 is not in accordance with the CBEC Circular No.64313412002-CX dated 

01.07.2002; the appellant has sold only a part 15% of the production to Shree Patel 

Industries, Uttarakhand (purported relative) and remaining 85% to the independent buyer 

M/s. Aurangabad Auto Engg. Pvt. Ltd., hence Rule 9 of the Valuation Rules, 2000 as 

amended vide Notification No.14/2013-Central Excise (N.T.) dated 22.11.2013 (effective 

from 1st  December 2013) not applicable in the present case. 

(iv) The matter involved in this case is purely of interpretation of the Valuation 

Rules and no mala fide intention on appellant's part to evade duty, therefore the 

imposition of penalty under Rule 25 of CER 2002 read with Section I1AC of the CEA 

1944 is unauthorized and deserves to be set aside. 

(v) The appellant has relied on various case laws as per appeal memorandum. 

3. Subsequently, in pursuance of Board's Notification No.26/2017-C.Ex.(NT) 

dated 17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the instant 

appeal has been taken on hand for passing Order-In-Appeal. 

4. Personal hearing in the case was fixed on 05.02.2018 and again on 

23.02.2018 as requested by the appellant, which was attended by Shri K.A. Nagar, 

Authorised Representative on behalf of the appellant. He reiterated grounds of appeal 

and further submitted that the appellant have cleared semi-finished goods to Shri Patel 

Industries (buyer), the buyer has undertaken some process on semi-finished goods and 

cleared the same to un-related person and hence the appellant is not required to pay duty 

on final products cleared by the buyer and requested to decide the case at an earliest 

and on merits. 

5. I find that in case of instant appeal, the impugned order was received by the 

appellant on 17.02.2017 and date of filing of appeal is 22.03.2017. Hence, the appeal has 

been filed within the stipulated time period and there is no delay in filing the appeal. The 

condition of pre-deposit also stand fulfilled. 

Page 5 of 12 
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6. I find that the issue in this case is whether there is under valuation of the goods 

and can be determined in accordance with the Rule 9 read with Rule 11 of Central Excise 

Valuation Rules, 2000 or otherwise. 

7. I have carefully gone through the record. I find that during course of audit, it 

was noticed that the short payment of Central Excise Duty arisen out of "Transaction with 

Related Persons"; the appellant was engaged in selling of goods to various buyers 

including M/s. Shree Patel Industries, Uttarakhand, the proprietor of which Shri Shankarlal 

Patel happens to be father of the proprietor of M/s. Vaishali Auto Industries, 

Surendranagar (the appellant); the appellant has sold certain items to its aforementioned 

related unit at Uttarakhand at a price lower than the normal selling rate at which the goods 

were being sold to other buyers and the same was in contravention to the provisions of 

Section 4 of the Central Excise Act, 1944. 

8. I find that this kind of arrangement led the issuance of show cause notice 

alleging that the appellant has deliberately cleared the goods Collar to related person MIs. 

Shree Patel Industries, Uttarakhand by gross undervaluation as the said goods are 

cleared as such by Shri Patel Industries to unrelated buyers at the prices which are nearly 

very same on which the appellant cleared the goods to the unrelated buyer directly i.e. 

M/s. Aurangabad Auto Ltd.; the goods have been routed through Uttarakhand with illegal 

motive that no duty is being paid on the difference in value being exemption from duty 

and thereby to pay short duty. 

9. I find that the adjudicating authority in the impugned order held that the 

appellant and M/s. Shree Patel Industries, Uttarakhand are falling under the definition of 

"relative"; there is a gross undervaluation in value for the goods cleared to independent 

buyer M/s. Aurangabad Auto Engg. Pvt. Ltd. and relating of the appellant M/s. Shree Patel 

Industries, Uttarakhand; after due verification of the report submitted by the jurisdictional 

range superintendent of Shree Patel Industries, Uttarakhand held that goods cleared by 

the appellant and goods subsequently cleared by the relative buyer M/s. Shree Patel 

Industries, Uttarakhand are similar and the mere grinding process on the impugned goods 

does not amount to manufacture as no new products are being emerged; mislead the 

department to evade the Central Excise duty, the appellant and his father as duo hatched 

the conspiracy to defraud the Government revenue under the guise of exemption 

Notification No.49 & 50/2003-CE dated 10.06.2003 and accordingly confirmed the 

demand of differential central excise duty alongwith interest and imposed penalty of equal 

amount of duty. 

10. I have gone through the case records, grounds of appeal in the appeal 

memorandum, written submission and record of personal hearing. 

Page 6 of 12 



V2170/BVR/2017 

11 At the outset, I find that crux of the issue under consideration is short payment 

of duty involving in sales transaction between appellant and buyer namely M/s. Shree 

Patel Industries, Uttarakhand, which are allegedly related person as per Section 4 of the 

Central Excise Act, 1944. Revenue's contention that the price charged by appellants is 

not on principal to principal basis and not sole consideration for the goods sold to above 

named buyer and accordingly the assessment of duty of excise is not correct. Hence, the 

issue is to be decided in light of Section 4 of the Central Excise Act, 1944 read with Central 

Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000. 

12.1 From 01.07.2000 onwards the concept of transaction value has been 

introduced for the purpose of charging duty of excise with reference to price of goods sold 

where the buyers and sellers are not related and price is the sole consideration. In other 

words, the transaction made between assessee and buyers have bearing no financial 

flow and there should be no mutuality of interest between them in business of each other. 

For assessment of duty of excise, the following essential requirements should be 

satisfied:- 

a. The goods are sold by an assessee for delivery at the time of place of removal. 

The term place of removal" has been defined basically to mean a factory or a warehouse; 

b. The assessee and the buyer of the qoods are not related; and 

c. The price is the sole consideration for the sale.  

12.2 If any of the above requirements is not satisfied, then the transaction value 

shall not be the assessable value and the value in such case has to be arrived at under 

the Valuation Rules. 

12.3 In order to prove such transaction between the appellant manufacturer and the 

buyer alleged as related buyer and such transaction was not at arm's length, the essential 

requirement is first to determine whether the appellant manufacturer and the buyer are 

falling within the ambit of term "relative" as defined under Section 4(3)(b) of the Central 

Excise Act, 1944 or otherwise. 

12.4 The terms related person is defined under Section 4(3)(b) of the Central Excise 

Act, 1944. It is necessary to reproduce the same in the context of issue which read as 

under: 

b) Persons shall be deemed to be "related" if 

(I) They are inter-connected undertakings; 

(ii) They are relatives; 

(iii) Amongst them the buyer is a relative and a distributor of the assessee, or a 

sub- distributor o such distributor, or 
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(iv) They are so associated that they have interest, directly or indirectly, in the business of each  

other. 

Explanation — in this clause -  

(i) 'inter-connected undertakings" shall have the meaning assigned to it in clause (g) of 

section 2 f the Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969); and 

(ii) "Relative" shall have the meaning assigned to itin clause (41) of section 2 of 

the Companies Act, 1956 (1 of 1956); 

12.5 It would be pertinent to note that as per above Explanation (ii) the term 

"relative" shall have the same meaning assigned in clause 41 of section 2 of 

the Companies Act, 1956, which is reproduced as under: 

41. "Relative" means, with reference to any person, anyone who is related to Such person in 

any of the ways specified in section 6, and no others; 

12.6 Section 6 reads as under: 

6. Meaning of "relative"- A person shall be deemed to be a relative of another if, 

and only if— 

(a) They are members of a Hindu Undivided Family; or 

(b) They are husband and wire; or 

(c) The one is related to the other in the manner indicated in SchedulelA. 

Schedule 1A reads as under: 

List of Relatives — 

1. Father 2. Mother (including step-mother) 3. Son (including step-son) 4. Son's 

wife 5. Daughter (including step-daughter) 6. Father's father 7. Father's mother 8. 

Mother's mother 9. Mother's father 10. Son's son 11. Son's Son's wife 12. Son's 

daughter 13. Son's Daughter's husband 14. Daughter's husband 15. Daughter's 

son 16. Daughter's Son's wife 17. Daughter's daughter 18. Daughter's Daughter's 

husband 19. Brother (including step-brother) 20. Brother's wife 21. Sister (including 

step-sister) 22. Sister's husband. 

12.7 In view of foregoing, I find that as per definition clause of relative given under 

Schedule IA of the Companies Act 1956 as shown above both the firms i.e. M/s. Shree 

Patel Industries, Uttarakhand and the appellant are established as related person under 

Section 4(3)(b) of the Central Excise Act, 1944 and therefore their sales transaction 

between them cannot be considered as sole consideration and principal to principal for 

the purpose of charging duty of excise. 

12.8 Section 4 of the Central Excise Act, 1944 provides for valuation of excisable 

goods for the purpose of charging of duty of excise. In case of goods sold where 

transaction between assessee and unrelated buyers are principal to principal basis and 

at arm's length, the duty of excise is being charged on the price charged by assessee to 
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such buyers and such price should be accepted as the transaction value under Section 4 

for the purpose of assessment of duty of excise. For the sake of easy reference, relevant 

verbatim of Section 4 as under: 

Section 4 : Valuation of excisable goods for the purpose of charging of duty of excise:- 

(1) Where under this Act, the duty of excise is chargeable on any excisable goods with reference 

to their value, then, on each removal of the goods, such value shall — 

(a) in a case where the goods are sold by the assessee, for delivery at the time and place of 

removal, the assessee and the buyer of the goods are not related and the price is the sole 

consideration for the sale, be the transaction value; 

(b) in any other case, including the case where the goods are not sold, be the value determined 

in such manner as may be prescribed. 

Explanation : For the removal of doubts, it is hereby declared that the price-cum-duty of the 

excisable goods sold by the assessee shall be the price actually paid to him for the goods sold and 

the money value of the additional consideration, if any, flowing directly or indirectly from the buyer 

to the asssessee in connection with the sale of such goods, and such price-cum-duty; excluding 

sales tax and other taxes, if any, actually paid, shall be deemed to include the duty payable on 

such goods. 

12.9 However, in any other case including the cases where the goods are not sold, 

the clause (b) of sub-section (1) of Section4 of the Central Excise Act, 1944 should be 

applicable and in such cases transaction value is to be determined as per Central Excise 

Valuation (Determination of Price of Excisable Goods) Rules, 2000. Also Rule 3 of Central 

Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000 provides that 

the value of any excisable goods shall for the purpose of Clause (b) of sub-section (1) of 

Section 4 of the Central Excise Act, 1944, be determined in accordance with Central 

Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000. 

12.10 Rule 9 of Central Excise Valuation (Determination of Price of Excisable Goods) 

Rules, 2000 provides that when the assessee so arranges that the excisable goods are 

not sold by an assessee except to or through a person who is related in manner specified 

in either of sub-section (ii), (iii) or (iv) of Clause (b) of sub-section (3) of Section 4 of the 

Act, the value of goods shall be the normal transaction value at which these are sold by 

the related person at the time of removal, to buyers (not being related person); of where 

such goods are not sold to such buyers, to buyers (being related person), who sells such 

goods in retail. 

12.11 I find that the appellant have made such arrangement to sold their goods to 

the person, who is related person, in the manner as specified in Clause (b) of sub-section 

(3) of Section 4 of the Central Excise Act, 1944. Thus, it is evident that M/s. Shree Patel 

Industries, Uttarakhand and the appellant's company were mutually interested in each 

Other's business transaction and the principle of mutuality of interest is also proved on 

this count in the present case. Hence, the appellant is required to pay the duty of excise 

on the basis of normal transaction value and at the price the goods were usually sold by 
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M/s. Shree Patel Industries, Uttarakhand at the time of removal of the similar goods to 

their unrelated buyers in retail. I further find from the facts of the case that the appellant 

have adopted such modus operandi with deliberate deception to undervalue their goods 

by selling their partial quantity (15%) of goods manufactured by them to their related firm 

and remaining quantity (85%) of goods sold to other unrelated customer. Thus, the 

appellant has attempted their sales to the related person, which is in meager quantity, 

and availed the benefit by paying less Central Excise Duty thereon. In the business 

transactions, the appellant has highlighted their major of quantity sales with unrelated 

buyers: however, on comparison of the valuation of such transactions with unrelated 

buyers vis-à-vis related buyers, it is evident that the appellant has sold the goods to their 

related person by taking less sale price than the goods sold to their unrelated person. 

The sales transaction value adopted by the appellant for their unrelated buyers should be 

the sole transaction value for their related person. All such acts manifest that to 

circumvent the law and pay less duty of excise appellant resorted such method with 

ultimate aim to evade the duty of excise and therefore, I am of the considered opinion 

that the lower adjudicating authority has correctly confirmed the duty of central excise 

vide the impugned order viz. Order-In-Original No.16/Demand/2016-17 dated 

25.01.2017 and I also hold that the appellant is also covered with the liability of interest. 

My above view also bolstered by the decision of Hon'ble Supreme Court of 

India passed in case of COMMISSIONER OF CENTRAL EXCISE, MUMBAI-V Versus 'J' 

FOUNDATION reported at 2015 (324) E.L.T. 422 (S.C.), wherein the demand on account 

of related person has been upheld. The said issue is akin to the present issue and 

therefore the ratio of the decision of Hon'ble Supreme Court of India squarely applicable 

to the present case and accordingly, I held that the lower adjudicating authority has 

correctly confirmed the duty of central excise vide the impugned order viz. Order-In-

Original No.16/Demand/2016-17 dated 25.01.2017 on the very similar count. 

12.12 I find that the appellant on his own misinterpretation deliberately failed to self- 

assess and pay correct duty of excise. Hence, I find that this is a fit case for invocation of 

Section 1 1AC ibid for imposition of penalty on them and rules made there under as the 

department has made out a strong case against appellant: It is well settled that ignorance 

of law and bonafide impression is not an excuse in order to refrain from consequential 

penalty for wrong act in unlawful manner. It is clearly established in the facts and 

circumstances of the case that appellant have willfully suppressed all the material facts 

deliberately and intentionally to evade payment of excise and thus render them liable or 

penalty under Section 1 1AC ibid. 

12.13 The ingredients mentioned in Section 11AC are completely satisfied. It is well 

settled that once the duty is confirmed under section, the adjudicating authority have no 
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discretion or option available either to quantify the duty or to reduce the penalty levied. In 

short, in such case the adjudicating authority have no discretionary power to impose 

lesser amount of penalty in light of the Apex Court decision of Dharmendra Textile 

Processors & Others [2008 (231) ELT 3 (SC)] and Rajasthan Spinning & Weaving Mills 

[2008 (238) ELT 3 (SC)] and the mandatory penalty equivalent amount of duty determined 

under Section should be imposed. 

12.14 It is clear case that appellant have deliberately acted with fraudulent mindset 

which proves their malafide intention and this omission clearly manifest that the intention 

was wrong and fraudulent in order to evade the payment of duty. Had the department not 

found such wrong act as discussed above the same would have been remained 

undisclosed from the department. It proves that all such facts are deliberately suppressed 

by appellant from the department. 

12.15 With the introduction of self-assessment procedure under the liberalized 

policy, a higher responsibility has been cast upon every tax payers by the LegislatUre to 

comply with all the necessary requirements prescribed under the fiscal statue. Therefore, 

it can not be said that the activity undertaken by the appellant is correct and are well within 

the knowledge of the department as the department from all corners can not find out the 

guilty of each tax payers. 

12.16 There are no statutory records I declaration prescribed by the legislature 

required to be submitted under the liberalised policy with respect to self-assessment of 

duty and availment of CENVAT credit duty and the manufacturer or producer is not 

required to disclose I describe the information like manufacturing process, consumption 

of raw materials, marketing patterns etc. and submission of sales invoices and purchase 

invoices for defacement as it was earlier required when the assessment of duty was done 

by the Central Excise Officers. In absence of it, no such discrepancies or any deviation 

noticed unless it is to be verified by the department during a special intelligence gathered 

and during audit. Hence, it would amount to willful suppression of facts and mis-

statement. Hence, in this case the principles of universal knowledge for the limitation can 

not be attracted as held in the case of CCE, Calucut Vs Steel Industries Kerala Ltd. 

reported in 2005 (188) ELT 33 (Tribunal-Banglore) and Coalter Chemical Manufacturing 

Co. Vs Union of India reported in 2003 (158) ELT 402 (ST). In the case of Commissioner 

of Customs Vs Candid Enterprises [2001(130) ELT 404 (SC)], the Apex Court observed 

that Section 17 of the Limitation Act, 1963 has embodied cardinal principle that fraud 

nullifies everything. The fraudulent act caused loss to revenue and held that the 

adjudication is not time barred. 
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12.17 Appellant is a registered manufacturer and fully aware about provisions of the 

Central Excise Act, 1944 and strictly bound to follow the mandatory and regulatory 

requirements prescribed under the Central Excise Act, 1944 and rules made thereunder. 

Appellant have resorted such modus operandi with intent to avoid the payment of tax as 

elaborately discussed hereinabove. In view of above facts the extended period is correctly 

evocable in this case for recovery of short-payment of duty as per first proviso to Section 

11A(1) of the Central Excise Act, 1944 alongwith interest at appropriate rate under 

Section 1 lAB of Central Excise Act, 1944. 

13. In view of above discussion and findings, I reject the appeal filed the 

appellant on merits and uphold the above impugned order dated 25.01 .2017. 

14. The appeal filed by the appellant stands disposed off in above terms. 

(P. A. Vasave) 
Commissioner (Appeals) / 
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