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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

COST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 
Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3TtR 31I'?ichi/ -llcl-d 3lkicfd/ 3't-I'*d/ +ItI1cf, 3Icl-d, -ç'kl 3cYIcl 1cct'/ 11cIch, I14' I oiIc-lo-tdN 

/ m  5lT  3T d: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidham/ Bhavnagar 

Ef 3iC1'I & 1c1f t iIJ-1 1TEj 4c1I /Name & Address of the Appellants & Respondent :- 

MIs Mepro Pharmaceuticals Pvt. Ltd., Unit - II, Plot No. 1310, 11 & 12,, 
Surendranagar - 363 035 

 3Tlf(31t) o.4ç- Of[ .344.ç-J 4jc4i  / çfffoJ 
3111' f T1T cb. .1-Iclicil 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) j' -ii 1e-c ,io-c.i jc-'flC, 1ecb tT , løIc*, el aIIl111clUJ Ift 3jtltf, o-ckI 5c'-lIc ]ç  

3r1rf ,1944 c 3 5B 3TTlT T ff 31 lIT, 1994 4 rr 86 
1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

i1'r d-lI-lc1 - I 1c'4, 3c-lk'1 le1' 
TzlT1r 41 iTr l)o, ei1'ii 2, 311T. t

,  1?4ce, 
The special bench of Customs, Excise & Service 'i"ax Appellate Tribunal of 
R.K. Puram, New Delhi in all matters relating to classification and valuatioi 

(ii) 3'-1'Cl'*cl t-i flr c, 1(a) 'ic-1R! dlij 31tlR1 3f1T1T 11r 31t -1lJil lc'-li, 

.lcticb.. 1i)c o-?4NI1ic4i.JI (1-è) c  TfTiT gtT 1.1I~cbl, , C,1Ic-?lQ4 del, 

31cl6IIC,- 3ool t c  iMt 'ElTfV t 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2 Floor, Bhaumah Bhawan, Asarwa Ahmedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 

(i) t jc* 14c 

West Block No. 2, 
1. 

3(-'-llcl ]eb i:rij- 

J-Itc1 31Ti* 



(iii) 3I1t1T o4IIIcl(UI 'lI'HT 3ft1'tW -dc1 iTt f bo-ckl 3cic, fc'-4 (3Pf) -flc1c, 2001, 
6 3Tdf fI*fr fT  fif EA-3 t tik i;l1k'l t c  tIT  iiif I 

cjiJ- kc-, TfT WT, 3c-lT?, ç-  4:I (dj l H1I eidUli dNI 5 
iT& ?TT 3W cl- J-1, 5 llTlr qv rr 50 [R ("-Pd dcb 3fJT 50 1T r 3IfiTiF 

1 ,000/- r,_5,000/- 'Tt 3T1T 10,000/ - &tlt t tiittir RT lc4 4 'b 
lçcl) iFT dIdIo1, riifr 31lflc4 o-miiI11luI 4 lUilI 16kIch 1I-( 

m ZWVt flIbd I4-c. Rt 1T iTW 'I1Tf I -iflci JtF?J  TTI9T1 
3 llilI t tTr IIT1V l5i Fr1 3T1kl TZH1c0T 4 1IiJI fTT I ffJ[f 

(l-è 3tt) tLT 3t[ 500/- t. r ct  li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5D00/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac t 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee  of Rs. 500/-. 
3111iT TtF 1JT +1JJ 3PTh[, t[ 311)1P1, 1994 cli) TFU 86(1) 3Td )c1lcli 

4J-lclIc'1, 1994, 1PPT 9(1) c-15d lIFItIF 11 S.T.-5 r.fl( 411 5ff l~pd1) 1 3 

r?r xnfv) 3T Pt ct ,H 'liJ-1 l.!ct i1t 'li b1IcM 4  'j-ffii ,iicii 41 -lli 3lT lIII 
I , t 5 rrir ir 3qr rr, 5 iii '-t Tr 50 lT .'-i t cl  3Ti 50 J1 qi 

3l fr -ir: 1,000/- 5,000/- 3TTIT 10,000/- iTIt 11FttiT 'iJ-II lccb 41 T1t 
Jol cbI fl11iThf lc-'ii i151 TTfFT, 1II1c1 3TPr 1TITl1 UT 41 iii -lIIc -d4, 

1Io1cb th l4 iITT 51Tt i1hd  TtR c,cHI 1r ifloij lTl 
1TF ff 1dIdio1, lcii c  31-I 1IIiII i Iff I1T1 'i16i 16l)d 3{t1Th1)Z1 o- I?II1)c4i'l'JI 4 lIiII fTT I 

TTT 3T1[ (.1-?. 3Th) flV 3TTtf IT1 500/- tJ1 f -MT I1' 'DJJ-$I chotI TF- - 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of •the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

tiT 31 1rpT, 1994 c11 1TU 86 c{l 3'r-TU31't (2) icj  (2A) 3T[[ c  41  31'l't[, 1)tilct'4, 

-IclIc'1l, 1994, P[ 9(2) tit 9(2A) dc1 fltMtT WTi[ S.T.-7 c11 3lT 1TJYI ITE[ 3T1 ITT 

31I-l4d, oil 3c'-lk, lc'# 31TlT 31TT1 (3111'hf), bocI 3c'-II lr-cb cI'U 1ThT 31Tèl 4i 11t1T 

Idol clt (3[[ 1qi It lII1cl 11 iiTfi) 3ft 31V1'tci Tff 11I1cli 3W-I'td 31T1T 3'4V1'*cl, 

io-chi 3cYIc lcct/ .ciIrM, t 3111c4l'l [tFTUT c4i)  31TT c  iI[ iFT ftr ?,ol lRl 3flf c 

ctft I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii) fff 3çtlI lr-c4i ccf  34ty?)RT I1c*(uI (-è) lt 3T'k4 J-IIHcl I io-ck 

3c-'-II r 3T11ZPT 1944 4 mtr 35i 311f, 4 f--1i 3Tfl1tZ[f, 1994 cf) PW 83 

3Tlthlf .IclIcIi{ cli) 1) ftT 41 di   3flf [) jç 1,JI)c4i,UI t 3Tf FTt 1J1I 3c-Ik 

cli ,HidI k 10 tff (10%), 'ilti JIIJI Qct y-lolI f1cli1~l , 1T IJ-IIo1I, Icl T[ d-Io-iI 

fclhI~,d , iF1 -ldIcIIo-I 1ff  P[f -1R1 31TF lT 1k 5iT 3Ptf ?i (Tf1 

c'io-ç 3c'1IC, lcr'1i 1.T1-[ c1I'l- ( 3{9JT "J-IjI li.r dIt [lR" 1-ol [F11[ 

(i) TRF 11 r 31lT1 lclid-1 

(ii) o-I .'r'IJII clI dI3 'fle{d 

(iii) IO1 5PT[ fiicie) * fIRTJT 6 3TTf ?,i 4T 

'lIIcliI -IJlT R[th 313t cl 3T cli') c'IIdI 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

(B) 

(i) 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 



(i) 

(C) 31R1 ii' qrur 3TT: 
Revision appliation to Government of India: 
$1 31T[ 41 tEtTUT I11cH IIc1 -1lJ4'I , t2T 3c'4l 1c  3T 1Tf, 1994 4) linT 

35EE 1lnT cict 3ttJ1?t 3f , Hc4I', qTDT  311T fr i i-i, ii -ci 

it.1t o9Jd,  fr-i iTbooi, r fir u -u rnfvi / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

a1'4Ial 1TTt , 1$i 1cto1 J-IIc'{ fFF cHol 'l YHIl 

'tTT Tl 1t 31t c4iHI  Zff ¶  f)4, dl dI  gdIH,1 ziT 1 

IT TT°T J-Ile1 4H-''t tWf, 1iI c4,IJol J dft J-llc'l 

9ftII
c 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) t'i--i 
5çLfl çcj   (f) f4'  Zff fç c  dId) I 

In case of rebate of duty of excise on goods exported to any country or territory out-iide India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 1?, 3ç-tI lci dJdI1 ¶  ¶1I ff tff[ Jf I-jJç 1ç- ZTf / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

(iv) iffi .3c'Uc, .jct4lcloT l4 dIdIo-I fi ft Tt i 3f{z[f 11lo 

dc1 cHII t gift 3 i 3i1T 5ft 31Ilctd (31tN) RT fr 31tw (r 2), 
1998 4  lTRr 109 TT 1T r  cik .3TlTT 1F 6uc, liTfr ¶  dI 

Credit of any duty ailowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

3')cl-d 31Tt cgl t Iki Ffl +HiIt EA-8 , 5It t -c4 3c'4I1 le*' (yr)  1i4-iIck, 

2001, ¶10- 9 3TlTf ¶11c ,  3TTT 3 Hi 3TlT 41 1T ITfV 

3cFcj 3W T[T .31T1 3Tt1tlf 3f c 4 TTt_iifvi 1TlT 't 

3c-'•lIc 1944 c11 ITRI 35-EE c1d tI*fR 1c  4) 31c,N4d1) I* 

TR-6 c  I1 ç4d  41 IT?T TtVI / 
The above ajplication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central 1xcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copT of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

(vi) quj 3flT *   tr*fr  i1r 3i,kldll 1 lTt riifv I 
ç4do- f lji  c'!HiJ t1 Z1T 3fFt  t fr III 200/- f Id tZ1T 1iT.! 3ft r1 -ici 

I.!ci c1Ii!j   't ft  1000 -/ T -idlc1Ioi tii ,,iW I 
The reviion application shall be accom_panied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Ms. 1000/- where the amount involved is more than 
Rupees One Lac. 

1?,  3111   d1cj 3flft r TITT ifr T,lccb J-jc'l 3iTV flv ]ç'-c, [ dIciI ,1 3q.Lkcl 

cI fir .iiii ir fr  

JTTT t 1  3f4tR 1T tT cti,C' i..'ch 3Tr fT 1idi I / In case, if the order 
covers yarious numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the faët that the one appeal to the Appellant Tribunal or 
the one pplication to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Ms. 1 lakh fee of Rs. 100/- for each. 

(E) z1Trfffl1r - iii.i ii-  3rtlfr, 1975, i-I rrr -i 3U1 mr lirr 31Tf 41 
 t lli'Iftr 6.50 -m T -iiin    f~1 1dU llTT rii1vi / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms dl 
the Court Fee Act,1975, as amended. 

(F) II1J-lI oçk .3c-'-Ilc ln' tT ctIcbI 31cI4 iifui (ciii  11)  1982 

P 3TT FIITIT c  4$d cç  1I 4) 3flT 't 144H 3TTt*lT ZIT 'flc1I I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 31I w11i*wr li 3Ttt ICI cLW4cli, I-rid 3 o1co1dJ-i TlliTft 

3It'k1Tt trYrr 'l1Ic. www.cbec.gov.in ~1 HFt I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reTer to the Departmental website www.cbec.gov.in  

(v) 

(D) 
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ORDER-IN-APPEAL::  

The present appeal has been filed by MIs. Mepro Pharmaceuticals Pvt. Ltd.(Unit-

II), Plot No.1310, 11 & 12, Surendranagar — 363035 (hereinafter referred to as 'the 

appellant') against Order-In-Original No.17/Demand/2016-17 dated 25.01.2017 

(hereinafter referred to as the Impugned Order) passed by the Assistant Commissioner, 

Central Excise Division, Surendranagar (hereinafter referred to as adjudicating Authority) 

wherein he has (i) confirmed the Service Tax demand of Rs.4,80,804/- on the appellant 

under Section 73(1) of the Finance Act, 1994 together with interest under Section 75 ibid 

and imposed penalty of Rs.4,80,8041- under Section 78 ibid and imposed penalty of 

Rs.10,000/- under Section 77(2) ibid and (ii) appropriated the payment of Service Tax of 

Rs.4,80,804/- and interest of Rs.83,01 5/- against liability, in respect of Services received 

from their Directors for the period from December-2012 to October-2013. 

2. Briefly stated of the facts of the case are that the appellant is engaged in the 

manufacturing of P&P Medicines and holding Service Tax Registration No. 

AABCM4177GST003. During the course of Audit on 18/19.11.2013, it was observed that 

the appellant has paid Rs.38,90,000/- as Professional Fees and Commission to their 

Directors HUF. However, it was noticed that the appellant has not paid service tax to 

Rs.4,80,804/- on the amount so paid as Commission to the Directors HUE under Reverse 

Charge Mechanism during the period, December-2012 to October-2013. The appellant 

had agreed upon the observation raised by the Audit as per FAR No.109/2013-14 dated 

17.12.2013 and Service tax payment of Rs.4,80,804/- alongwith interest of Rs..83,015/-

was paid vide Challan CIN No.02202822711201300017 & No. 02202822711201300020 

both dated 27.11.2013, respectively. 

3. Department issued Show Cause Notice No.V/Adj-189/STAXIDIV/2015-16 dated 

29.02.2016 to the appellant asking them as to why: (i) Service tax amounting to 

Rs.4,80,804/- payable and already paid by them should not be appropriated against their 

liability under provisions of Section 73(1) of the Finance Act, 1994 read with Section 68 

of the Finance Act, 1994 (ii) interest at the applicable rate Rs.83,015/- payable and 

already paid by them should not be appropriated against their liability under provisions of 

Section 75 of the Finance Act, 1994 (iii) penalty under Section 77(2) of the Act should not 

be imposed upon them for contravention of provision of Section 70 of the Act read with 

Rules 7 of the Rules as they failed to assess their correct tax liability and filed incorrect 

service tax returns for the period under reference and (iv) penalty should not be imposed 

upon them under Section 78 of the Finance Act, 1994 for non-payment of their due 

Service tax in time and for suppressing the value of taxable services with an intention to 

evade payment of Service tax. The adjudicating authority while confirmed the demand 
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and imposed penalty as mentioned at Para 1 above, observed that the appellant had not 

exercise their option to pay up the penalty under Section 73 (4) (a) so as to conclude 

proceedings in the matter as no intimation of such payment in this regard had been 

provided in writing to the department. He also observed that with the introduction of 

Reverse Charge Mechanism vide Notification No.30/2012-ST dated 20.06.2012 (w.e.f. 

01.07.2012), the service receiver i.e. the appellant was required to pay the Service tax on 

100% of the amount of taxable serviced provided, under the provisions of Section 69 of 

the Finance Act, 1994 read with Rule 4 of the Service Tax Rules, 1994. 

4. The personal hearing in the matter was held on 31 .01 .2018. Shri Mehul jivani 

(Charted Accountant) and Shri Nilesh Chauhan, Central Excise in-charge, authorized 

representatives appeared on behalf of the appellant and reiterated the grounds of appeal. 

They submitted that Service tax along with interest has already been paid by them prior 

to issuance of SCN, penalty cannot be imposed as provided under Section 73(3) of 

Finance Act, 1994 and requested to decide the case at an earliest and on merits. 

5. I find that in case of instant appeal, the impugned order was received by the 

appellant on 07.02.2017 and date of filing of appeal is 04.04.2017. Hence, the appeal has 

been filed within the stipulated time period and there is no delay in filing the appeal. The 

condition of pre-deposit also stand fulfilled. 

6. I find that the demand of Service Tax is already paid by the appellant. The only 

issue to decide in the instant appeal is whether penalty imposed is correct or otherwise. 

7. Section 73(3) of the Finance Act, 1994 provides that where any service tax has not 

been levied or paid or has been short-levied or short-paid or erroneously refunded, the 

person chargeable with the service tax, or the person to whom such tax refund has 

erroneously been made, may pay the amount of such service tax, chargeable or 

erroneously refunded, on the basis of his own ascertainment thereof, or on the basis of 

tax ascertained by a Central Excise Officer before service of notice on him under sub-

section (1) in respect of such service tax, and inform the [Central Excise Officerl of such 

payment in writing, who, on receipt of such information shall not serve any notice under 

sub-section (1) in respect of the amount so paid. Further Explanation 2 of the said Section 

also clarify that no penalty under any of the provisions of this Act or the rules made 

thereunder shall be imposed in respect of payment of service tax under this sub-section 

and interest thereon. 
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8. On going through the impugned order, I find that the appellant has deposited the 

service tax with interest immediately on being pointed out by the audit. I find that 

contentions regarding waiver of penalty made by the appellant has ample force. Since 

they have paid service tax amount along with interest immediately on being pointed out 

by Audit and before issuance of show cause notice, therefore, as per Section 73(3) of the 

Finance Act,1994 they deserve leniency in this issue. To buttress my view point, placed 

reliance to the decision of APPOLLO COMPUTER EDUCATION LTD vs COMMR. OF C. 

EX., MADURAI reported at 2011 (21) S.T.R. 33 (Tn. - Chennal), wherein keeping in view 

the Section 80 of Service Tax Act, the imposition of penalties under section 76 and 78 

were set aside. Applying the ratio of said decision, I find that in the present case no 

penalty is required to be imposed under section 77(2) and 78 of the Act. 

9. I further find that CBEC has issued guidelines from time to time through the 

circulars that when the assessee makes payment of service tax along with interest, the 

proceedings should be treated as concluded. Board's letter F.No.137/167/2006-CX.4 

dated 03.10.2007 which clarified conclusion of proceedings in terms of sub-section 

(3) of Section 73 of the Act; that the SCN is not warranted when the service tax was 

paid suo-motto by the appellant. Thus, I find that as contended by the appellant for 

waiver of penalties also get fortified from the fact that they would be eligible for the 

waiver of show cause notice in terms of section 73(3) of the Finance Act, 1994, since 

they have already paid service tax along with interest before issuance of show cause 

notice in the matter. 

10. In view, of the foregoing, I set aside the impugned order passed by the 

adjudicating authority and allow the appeal filed by the appellant in above terms. 

11. The appeal filed by the appellant stands disposed off in above terms. 

F. No. V.2/77/BVR/2017 
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By Reqd. Post A.D. I Speed Post 

To, 
MIs. Mepro Pharmaceuticals Pvt. Ltd .(Unit-ll), 
Plot No.1310,11 & 12, 
Surendranagar — 363035. 

Copy to:- 

1. The Chief Commissioner, COST & C.Ex., Ahmedabad Zone, Ahmedabad. 

2. The Commissioner, CGST & C.Ex., Bhavnagar. 

3. The Additional Commissioner, COST & C.Ex.(System), Bhavnagar 

4. Assistant Commissioner, CGST & Central Excise Division, Surendranagar. 

file. 
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