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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3Ttlt 3(t5TF(I failTf 3tP1Ff/ i,'IFq*d/ '11FtO'' 3TRThlT, TxT theiiC, 5T/ l'iin, i.,t'ik / .,iii.wi  / aTlthtTraTl celi(t )ld .,ti1 

31191 Ttr: I 

Arising out of above mentioned 010 issued by Additional/JoinhlDepuly/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar I Gandhidham 

Er chcI'  & icll T dIJ-I 1 '-kU /Name&Address of the Appellants & Respondent 

1.M/s Kiran Ispat Udyog, Plot No. 504 GIDC - 1I,Sihor, Dist: Bhaviiagar, 
2. Shri Vipin Jam, Auth. Person of MIs Kiran Ispat Udyog,Bhavnagar 

3. Shri Himanshubhai Nandlal Jagani, 38, Vihar Complex, Forth Floor, Bhavnagar 

w 3n*tr(wttvr) t enñtlyr  oOI,i i10i el * 'qa,i il1wi0 I tTjwTV1 r waiss 31415r eii( ai eadr 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

/e npmc ,ele .r'IO PFF cw rui*  3Tt1F40T eaTP1T)XwTxT qI 3ntlt5r, *ete 3,-4ie P/el' 3tPfnTaT .1944 t ulai 35B 
3t/TS'IlT O taerf 3t1t11aiai, 1994 ORT 86 T 3T/'l 'lTT 11lr{  4/i 51 Ttt Il 

Appeal to Customs, Excise & Service Tax Appellate Tribunal ,under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

ol'oi oiwi raelriyr ssnft  ftse aieai, aitai 'ie,r nrsss ce ni peftpttsr .- iiei .ur 4/i 14/ai tlw, -c ait ST 

lI 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) ã4'l'tef xl'ftei 1(a) a,-iir.' aTe M4'rel 4 3faTe1 4w PT* 3rfl4 1/J-1I PfFPT, 4lii je4v. PIwss ce niw  3Ttt15t151 tfti'i 
(fl.t-.c) *1 qp 4ltnr tflfep, , ffle yrai, spew 3nlsrth 31J4eiaIc- 5oo(E  l 4/I oii.(Y stTltOY 1 

To the West regional bench of Customs. Excise & Service Tax Appellate Tribunal (CESTAT) at, 2w  Floor. Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(a') w'f/lai a,eilato,, aiwpp 3lai imiw 4 ftiv 4xlzr .s,ic tren (3crt1w) leiei4/i 2001, 4/ ¶1oe 6 4/ 3rlT4lT 1tñITI (4/ti 
eww EA-3 Pl SIlT tt1ai 4/ PT* ¶'It 'it.-ir SIltv I 4/ ew fi 4/ wai, w6t we 115ai 4/I 4ar  4/I 

311T eiIli arati ST14STt, iv 5 rIle! 5I ii  aiSt, 5 rIle! i'v 511 50 elIot SIqaT 11 315111150 elirI aiiV 4/ 3n18.PaT p11 wa'iPr: 1,000/- 
 5,000/- 5514/ 315101 10,000/- qa a5T lc./thTr arapr P11101 *1 cr1 +ier wl (eII*I/iST P15101 aT spaipew. pi4/ftspi 3tl/54/5 

.-0101E)q,(ui 4/i itial 4/ elfIe4n pl0-c,( 4/ aim 1/1 sf1 rIiI1w s/is 4/ 44/ e,oio 104/ 1,i h nrc orur 14/SIT ,aiell xttftv I 
51'rc ni spaisnar, 4a 4/i 351 P11011 4/ /lir n(tv  .,i ityr 31111/4151  4/i trrai f4styr I 5517111 311451 (sf1 3445) 8; 

1l  31T4311-qw 4/ 51151 500/- on 011 fftiutftai stave .i sir lr 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central 
xcise (Appeal) Rules. 2001 and shall he accompanied against one which at least should be accompanied by a fee of Rs. 

1,000/- Rs.5000/-, lls.10,000/- where amount of duly demandfinlerestlpenatlyfrefund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of slay shall be accompanied by a fee of Rs. 500/-. 

3jrflsl'lvT avireij41aur 4/ tispsp 3(4111, 0,-,i 31141few, 1994 4/1 11111 86(1) 8; 3Tpr#/T oia, ¶lorni, 1994, 4/ 1f1351 9(1) 8; dFd 

crew S.T.-54/ 5115 crlto't 4/ 4/1 zsti e4if1 ti4 ai4, aim 1io 3114w 8; 1 spttpr 4/i .nzft 'l, 3314/I ctlf1 srnr 4/ ai.i a/i 
(a.i  4/ ca cd//i uiilio tt aiul%v) 34s  4 am 4/ am eve 4/ aim. wi oiaot 4/1 anini sam 4/1 a4ai 3(tt un raT 

3154311, 15111 5 root SIT io  aa 5 eiva 'v srr 50 rout aiw P101 3T101 50 eiro raI! 4/ 311 PIT 015151: 1,000/- oavl, 5,000/- 
e's4/ araleT 10,000/-  at lf1e'rl'/ian .,r ira 4/r ti1 +ro.i a/4i f1ra*Itw slsa air Slerll.j, w541/-r 311(1541st .-ioi1fl.io', 4/T 51001 8; 

opiow 1s-ci( 8; 4/ IPietfi 9/1 ,40t.i'a 4 4/ 44' 0NT .,lifl 01iI,1 4ve iqc e,ONT 1'ot .,iirIT 11114w I oaEl,i /1nc air 9TSli.i, 

414/4/1 w smar 4/ .ir xn14w an34 i 3!t4/44/T ,-0ioilaul 4/1 smal f/Tell I Plain! 3114w (ef1 31145) 4/1(1st 3u4ew-'rs * snsr 

500/- alw at f/IiM/i5T 511aT .,1e1T 'I'l'II 1sii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994. to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees ol Rs 
1000/- where the amount of service tax & interest demanded & penally levied of Rs. 5 Lakhs or less. Rs.5000/- where the 
amount of service :tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty L;nkhs. 
Rs.10,000I- where the amount of service tax & interest demanded & penally levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the olace 
where the bench of Tribunal is situated. / Application marie for grant of slay shall be accompanied by a fee of Rs.500/- 

12.04.2018 

(A)  

(i) 

(B)  



(iii)  

(iv)  

(v)  

(vi)  

(D) 

(() )8;yy 311f)1TIrsT, 1994 8;i ttio 86 8;t 3tfxTlTt3f  (2) n (2A) 8; 3ld)ci *r t4 M$lrr, 8;aTIvr ¶ruiaic.)1, 1994, 8; ¶1iT 1(2) 1 

9(2A) 8; -ii tstfr 'i'u S.T7 8; 8;r air 8m)k irir 3sJ8; airsi rztwm, 8airx 5ri tt  3rvruT tmtaiyr (3Itftil),  8;8;irr a-yi, 

cuifl thai 3rlknr 8;i vt1rztf Ji w (3518; 8; ;' sfr ',iiifkt tIsft xnfv) 3(t 3ttamai QW iIIh 3i1xmai 315141 3qsq4-1, 8;8;Rr 

-4 51I niw, 8;t 348;8;RT 14Tzn1xwTuT 8;t 12ktr 8; ar1 3118;11 8;r tiIl sft emi 8; iei  

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shalt be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

I) +1/er tr, iairzr  tt, oai +1ai*+ 3ir1/aflsn iiiSOoi (8;ai) 8; uI1 rft8; 8; nsr8; 8; 8mtzr 't. 1tw 311 11amt 1944 8;r 

IITIT 355qi 8; &fyt, ft 8;t flc(in 311f)lafnm, 1994 4/i trim 83 8; 8;)ai +1aiw  w a/i etJ 4/i nr ft, sr &riftr 8; c8;t 314/c'1/il 

 8; rftlw w  lieu ciin nt/1air wt amir 8; 10 ',i1lnrir (10%), ar arfur r atsftsn fai/i ft, xii amtrtnn,  atai 8my1 ataiati 

raai +1uir 8; xiia1r "sear /  siai nt" 8; )1j-e IHI/iw ft 
(i)  

(ii) 8;5fft i,i-ti 4/I 4/f aic'ici TI//i 

(iii) 8;srz iei (ueinc1) 8; /ITzpT 6 8; 31/1415 ft51  

- 4314/ /4/ 8 i/lIT 8; trT41/T15 fc4/li (Ii. 2) 1lttfytarsr 2014 8; 8; 't4/ )l4/ srrllm/izr trtl/i51th 4/ 115131 f4/rrTtthai 

1/•t15 3131/ nai 3iiffif 4/f cit ti 1I/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Us. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(vi) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pendinç' before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

81R31 e(qe+ 4/f U1 3d115r: 

Revision application to Government of India: 
-11 31t8;11 4/i c1/18;1TUI 1511/1511 //I531fd 311518; 8;, 4/8;'T icclI. 111511 31I/i1/ISVJT, 1994 4/1 1/lIT 35EE 8; 'ITT/I tR/151 8; 3idJ/15 31/11 

1lf/iai, amir imwir, trsrtNmrr 3trk651 ftrft,  )i xisieu, ;io l8;arrui, vM/ e1/irrr, 1/ae c/'m srear, lien er4, 1Il?c4f-iiO0Oi, 4/I 

iiei vtjfvi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit. Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Seclion-35B ibid: 

ii)   eie 8;  1reid 8; iie  8;, aiyi ireie /4/i/i aici 4/I /4/31/ etmat  8; areit 8; 'iiieci 8; n/ne xii 

f4/8; armt u  8; 8; 4/ ciuic 4/U 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether 

warehouse 

(U) amir 8; ei  14/8; +i  nr ifiai 4/f 1/Iaftai ri dci 8; //i1t/ui 8; ',t*ci t,c-) J-iixl t a31/ sift 8;uftrnt u-'iin 1 8; m (1.n) 8; 

siiai4/ 4/, aft art 8; eit. /4/8; u', xii s/ai 4/I 1/Ixi/ai 8; u4/ I / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

ul?. a-'iin nre sir a/alit/sr /4/v 1/icr aiimai 8; slIm, ewe 14 4/1 etc //Isi'tii 18xiir 11511 ftl / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

 1/i1 -c 'IT/TTT8;8;CIfd ei.-s 

31f1I3f13tT11415(38;O/1i+i1/icd3tl/i'4/Liè1 (15. 2), 19984/11/RI 1098;nnill/8;1R 8;sift/14/ll8 M1/itTeimiui) 1141154/ 

till//I 14/v sTy fti/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of thU. Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the dale appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

jIIIsI 3{r/ixisr 4/I st till/an 'rqai ewui EA-8 8;, aft 4/I 4/xirxi 'ilne 1r551 (311/Ill) 1/ieiaef/, 2001, 8; f/iuei 9 8; llais/ai I?.8;i?.'c ft, 
1r3n8;1I8;i8;3Jity8;31431l14Takft51VI3*cf38;it*11T15J/ir311ft1r4M31t8;1r4/Isfllici4/IRI8; 
vr8;vi eTsr 41 4/141st 3/15115 14. 3/I11/Izrir, 1944 4/i tsimr  35-EE 8; ccci thla/ftic 1t.si 4/I 31151514/1 4/ 4/ 14ft 'It TR-6 4/1 'sll/ 

4/1 i.4l lllfftttl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shalt be 
accompanied by two copies each of the 010 and Order-In-Appeal It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account 

ie/iisai 8; ansi i1+1iaci 1/Its/I/it nrrm 4/i 315mm/I 4/I ei./i cli1V I 
:ar1ff eie we 'lxii +ttu i.e/i rr r8; war ftl 4/i i.e/i 200/- 511 51r41sT 14/ui .ciuv a/It 1?, eci.sci +we itsi ccix i.e/i 8; uinr 41 i/I 
+,e/i 1000 -/ 511 1151111Sf 14/ui aitv I 
The revision applcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

sI//I mr ati/Itm 4/ 514 stir 311/I/ft sir lieu/ill ft 8; trm/F sTir 3114/1 4/ 1/iv /rc51 sir aiamtxr, aexl*cr snT It 14/uI el.li 111144/I mr ii'.'Tm 4/ 

/i vaft8;t/IssTclsii4 4/eu/i 4/1/v sturil  xi143i urxisi3ii4rii+wi+si3srs/xiaff4/sieiciift I / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 Iaktu fee of Us. 100/- for each. 

/1441 aT//ill/stir, 1975, 4/ aixiivaft-I 4/ 3151/Itt Jj,  31/4/1 '35 trrsr airs/mi 4/i v11 'mm )l/s-41/ir 6.50 us/i sir 

.-5i51ci.v hr-S. 1214/c esu ei xn/ftrri / 
One copy of application or 0.1.0. as the case may be. and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

+1/eu /rnir, 4/s4lar .i,-eun /1514 '115 /iuis-ci 318;lttxr .-uiujftls.ioi (wi/i 1/il/i) I/iSsuer/i, 1982 4/ u8;ir 'S 31451 I14I/Iti/'I CiSc/i 4/1 
4)/ill//i'd .i.+/i 'au/i Il/STall 4r 3/IT 1/I 1-sic 3iiwfii 14/ui 1idT s/I  I 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

35/I ar/ItT//zr 'si1Iisittt 511 31/I/it 151/1415 wv/i 8; Its/lI/it cuueq,, (/irxisr atft ci/ilcicie suixirant't 4/ 1/i', sn/isti8; f/iasial/sr s/el/tIm 
www.cbec.gov.in  4/I /Iai ew/i ft I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to tire Departmental websute w-ww.cbec.gov.in  

(C) 

.ki/T 31351 4llTeild xii 
uci, 14/i/i rirtat/ xii 

factory or from one 
in a factory or in a 
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:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "Appellant No.1 to Appellant No.3") as detailed in 

the Table against Order-in-Original No. 61 /Excise/Demand/1&17 dated 

30.03.2017 (hereinafter referred to as 'the impugned order') passed by the 

Assistant Commissioner of Central Excise, Surendranagar Division (hereinafter 

referred to as 'the lower adjudicating authority'):- 

Sr 

No. 

Appeal NO. Appellant No Name of the  Appellant 

1 V2/244/BVR/2017 Appellant No.1 M/s Kiran Ispat Udyog, Plot No. 504, 

G.I.D.C.-II, Sihor, Bhavnagar. 

2 V2/245/BVR/2017 Appellant No.2 

Shri Vipin Jam, Authorized person of 

M/s Kiran Ispat Udyog, Plot No. 504, 

G.I.D.C.-II, Sihor, Bhavnagar. 

3 V2/348/BVR/2017 Appellant No.3 

Shri Himanshu Nandlal Jagani, 38, 

Vihar Complex, Forth Floor, Near 

Sahkari Hat, Waghawadi Road, 

Bhavnagar. 

2. The officers of Bhavnagar Commissionerate on intelligence that some re- 

rolling units of Sihor, Vartej and Bhavnagar were engaged in large scale evasion 

of Central Excise Duty by way of clandestine removal of Re-rolled products viz. 

M. S. Round! TMT Bars etc. with active support of brokers, conducted 

coordinated search operation at the premises of S!Shri Himanshu Nandlat Jagani 

and Yogesh R. Sanghvi, both brokers of Round/TMT Bars at Bhavnagar and 

incriminating documents were recovered from them during search. Thereafter, 

another round of search operation was conducted at the office premises of 

Appellant NO. 2 and at business premises of Appellant No. 1 and various 

incriminating documents were recovered. 

2.1 Show Cause Notice No. V!15-22/Dem/HQ/2016-17 dated 05.08.2016 

proposing demand of recovery of Central Excise duty of Rs.7,97,187/- under the 

proviso to Section 11A(10) of the Central Excise Act,1944 (hereinafter referred 

to as "the Act") along with interest under Section 11AA of the Act and also 

proposing imposition of penalty under Section 1IAC of the Act read with Rule 25 

of the Central Excise Rules, 2002 (hereinafter referred to as 'the Rules') upon 

Appellant NO.1 and personal penalty under Rule 26(1) of the Rules upon 

Page 3 of 19 
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Appellant No. 2. The Show Cause Notice was adjudicated by the Lower 

adjudicating authority vide the impugned order, in which (I) Central Excise duty 

of Rs. 7,97,187/- was confirmed under Section 11A(4) of the Act along with 

interest under Section 11AA of the Act and penalty of Rs. 7,97,187/- was 

imposed under Section 11AC of the Act read with Rule 25 of the Rules upon 

/appetlant No. 1 with option of reduced penalty as envisaged under provisions of 

Section 11AC(1)(b) of the Act, (ii) Penalty of Rs. 7,97,187/- under Rule 26(1) of 

the Rules upon Appellant No. 2 and (iii) Penalty of Rs. 50,000/- and Rs. 35,000/-

has been imposed upon the Appellant No. 3, Broker and Shri Yogesh R. Sanghvi, 

Broker respectively. 

3. Being aggrieved with the impugned order, the Appellant No.1 to 3 have 

preferred the appeals on various grounds as below :- 

Appellant No. 1:- 

(i) The allegation of illicit removal of excisable goods on the basis of entries 

found in the private records / note books etc. seized under Panchnama dated 

12.09.2012 at the premises of Appellant No. 3 under Panchnama dated 

06.10.2012; from Shri Yogesh R. Sanghvi under Panchnama dated 06.10.2012 and 

from Shri Ashish Trivedi under Panchnama dated 12.03.2013; that these seized 

records had not been proved as 'authenticated documents' to sustain the charge 

of so called illicit removal as no such direct material evidences have been placed 

on records viz. Central Excise Records maintained by the Appellant No. 1, 

weighment slips  had been taken on record to sustain the entry of weight shown 

in the said private note book as well as no material evidences had been placed 

on record regarding means of transport. 

(ii) The relied upon documents had been provided in the form of "CD" and 

not in hard form as required to meet with the principles of natural justice read 

with provisions of Section 33 of the Act; that the private records! note books 

were not available for defending the case and they rely on the decision in case 

of M!s. Shivam Steel Corporation reported as 2016 (339) ELT 310; that when the 

relied upon documents supplied in form of "CD" not found in accordance with 

the conditions laid down under Section 36B of the Act read with Section 65B of 

the Indian Evidence Act, such documents cannot be accepted as 'evidence' to 

frame a charge against such person of party; that no such evidence has been 

placed on record that the relied upon documents had been supplied in CD form 

in accordance with the provisions of Section 36 of the Act and hence the 

impugned order passed beyond Show Cause Notice is not proper and legal to 

demand and confirm the Central Excise duty. 

Page 4 of 19 
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(iii) The adjudicating authority failed to establish that they had clandestinely 

procured the raw materials and manufactured the excisable goods from such 

illicit procurement of raw material and sold the said excisable goods illicitly; 

that in absence of clandestine procurement of raw material, manufacture of 

excisable goods from such raw material, the charge of clandestine removal of 

the excisable goods cannot be justified in the eyes of law. 

(iv) The case had been made out only on basis of assumption and presumption 

grounds as the adjudicating authority failed to establish that the coding name 

mentioned in the said seized private diaries/record was pertaining to Appellant 

No. 1 and no such question has been asked by the Central Excise officer 

establishing that the coding name "Kiran" was name of Appellant No. 1 inasmuch 

as their name start with the wording "Aashis"; that without such verification of 

the genuineness of the name of the re-rolling unit mentioned in the so called 

seized diaries, it is not justifiable that the so called coding name as deciphered 

by the broker is the name of Appellant No. 1; that quantity of illicit removal had 

been worked out only on the basis of entries found in the seized private diaries 

but not established the quantity on the basis of weighment slips etc. 

(v) That transporters have stated in their statement that all such disputed 

transactions had been carried out by him through his above truck so far as the 

charge of iLlicit removal was framed against the Appellant No. 1; he also stated 

that he received payments of freight for such transportation in cash, sometimes 

from the Appellant No. 2 and sometimes from the purchaser but this fact had 

not been corroborated by the independence evidences viz, specific recording a 

statement of the said broker as welt purchaser; that no such investigation had 

been carried out at the end of the buyer/purchaser; that the said truck owner 

had not stated that such quantities mentioned against such entries found in the 

said seized private records from Appellant No. 3 and Shri Yogesh R. Sanghvi, had 

been loaded from the factory premises of Appellant No. 1 and therefore, the 

statement of the owner of trucks cannot be taken as corroborative evidences to 

establish the charge of illicit removal of the excisable goods. 

(vi) The entries/notes on which basis Annexure-E was prepared, were not the 

authenticated one and the same were not got perused by Appellant No. 1; that 

the comparison of such entries! notes:  with the sales summary/ register of 

Appellant No. 1 is no sufficient without any corroborative evidences viz, daily 

stock account maintained by them wherein such particular of removal of 

excisable goods are being shown; that no such records pertaining to receipt and 

consumption of raw material are taken on record; that the goods removed by 

them on payment of Central Excise duty and confession statement of partner is 

Page 5 of 19 
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not alone the evidence to prove the charge. 

(vii) The so-.called financial transactions taken place in so called illicit removal 

had not been proved by providing corroborative evidences on record in much as 

money flaw back had not been placed on record to charge the illicit removal of 

Central Excise goods without payment of Central Excise duty; that the so-called 

transactions corroborated by the adjudicating authority on the basis of the 

private note books! records seized from the broker cannot be said as 

corroborative evidences as the said inquiry was not extended to the end of 

buyer/purchaser and no records were placed on record regarding payment of 

freight charges. 

(viii) That recovery of some documents is not the criteria to establish the 

charge of clandestine removal unless it is proved with corroborative evidences 

viz, illicit receipt of raw material and manufacture of excisable goods from such 

illicit receipt and its illicit removal; that the department failed to establish the 

said transactions with evidences viz, money flow back; that in absence of 

statement/confession of customers/buyers with reference to so called illicit 

removal of excisable goods, such transaction value cannot be ascertained; that 

the Central Excise duty had been worked out on the basis of the sale price 

shown in the said seized private note books / records of the third party and 

therefore, duty demanded on the value shown in the said seized private records 

is not proper/genuine. 

(ix) The case-laws cited by the adjudicating authority are not applicable; the 

adjudicating authority failed to give due respect to the case laws cited by 

Appellant No. 1 and thus failed to observe the judicial discipline in as much as 

he has not proved the clandestine receipt and consumption of raw material, not 

extended the inquiry at the end of buyers to sustain charge of illicit removal 

etc.; that they relied on decision of M/s. Om Aluminum Pvt. Ltd. reported as 

2014 (311) ELT 354 (Tn. Ahd.), M!s. Adani Enterprises Ltd reported as 2015 (324) 

ELT 461 (Mad.) and the Hon'ble CESTAT Ahmedabad Order No. A/11033-

11034/2015 dated 17.07.2015 in case of M!s. Bajrang Castings Pvt. Ltd. which 

were applicable in the present case; that the adjudicating authority has wrongly 

and without authority of law confirmed the duty which they are not required to 

pay and thus they are not liable to pay any penalty as well. 

(x) The confessional statement dated 29.03.2016 of Shri Vipin Jam, 

Authorised Person/Appellant No. 2 can not be considered alone as evidence to 

prove the charge against Appellant No. 1; that he simply perused the statements 

and Panchnama and work sheet pertaining to calculation of Central Excise duty 
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on the basis of entries found in the seized private note books from the brokers; 

that perusing documents are not direct material evidences unless such entries 

are corroborated with the documents pertaining to the illicit procurement of 

raw material, illicit manufacture of the goods; that since they had not cleared 

excisable goods without payment of Central Excise duty, they are not liable to 

penalty. 

Appellant No. 2 :- 

AppelLant 2, Authorized Person of the Appellant No. 1 reiterated the same 

grounds as have been raised by the Appellant No. I in the Appeal Memo. 

Appellant No. 3:  

(i) Appellant No. 3 stated that the impugned order is non speaking and non 

reasoned one inasmuch as the lower adjudicating authority has not dealt with 

the pleas made by them in their written submission as well judgments referred 

by them were completely ignored; that the impugned order is issued in violation 

of principle of natural justice as during personal hearing they requested to 

supply relied upon documents to defend their case; that the Appellant No. 3 is 

not liable to penalty under Rule 26 of the Rules as he had not knowingly and 

intentionally concerned with the clearance of the goods or engaged him in any 

way; that hedischarged his duties by introducing the purchaser and therefore, 

the imposition of penalty under Rule 26(1) of the Rules does not arise inasmuch 

as he being a broker was called in by the purchaser of the M S Bars for purchase 

of the same; that since being broker had introduced and finalized the deal, it 

cannot be said that he being a broker he had played any role which would render 

the M. S. bars liable for confiscation under the provisions of Rule 25(1) of the 

Rules in order to attract penal provisions of Rule 26(1) of the Rules; that he had 

not in any way conspired or colluded with the rolling mill to facilitate the 

evasion of excise duty by them and he never asked the rolling mill to remove the 

goods clandestinely. 

(ii) That he had only brokered the sale and had nothing to do with the sale of 

the excisable goods; that he had not asked the seller to sale his goods illicitly 

but only introduced the purchasers to the seller i.e. rolling mill, represented by 

Shri Ashish Trivedi; that brokers have dealt with the goods just as Link between 

buyer and seller of the good; that they were not required to get themselves 

registered with the Central Excise authorities and they h had not violated any 

rules or regulations; that even if it is admitted that he had indulged in 

clandestine removal of goods and whatever written in documents are details of 

such illicit transactions, then one has to have the evidence from sellers 
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regarding such sale, transport of such goods; that this case is not covered under 

sub-rule (1) of Rule 26 as he has not dealt with excisable goods in any manner 

whatsoever and he only introduced the purchaser; that for a penalty on any 

person under Rule 26(1), it is prime condition that either he acquired possession 

of any excisable goods with the knowledge or belief that the goods are liable to 

confiscation under the Act or Rules or has been in any way concerned in 

transporting, removing, depositing, keeping, concealing, selling or purchasing or 

has in any other manner dealt with any excisable goods with such knowledge or 

belief; that he rely on the decision in the case of Godrej Boyce Et Mfg. Co. 

reported as 2002 (148) ELI 161 followed in A. M. Kulkarrni - 2003 (56) RLT 573 

(CEGAT-Mumbai) and decision of Ram Nath Singh - 2003 (151) ELI 451 (Tn.-

Del.); that any person to be penalized under the provisions of rule should also be 

shown to have been concerned in physically dealing with excisable goods with 

the knowledge or belief that the goods are liable to confiscation under the Act! 

Rules; that he is not liable to personal penalty of Rs. 50,000/- as imposed under 

Rule 26(1) of the Rules. 

4. Personal Hearing in the matter was attended by Shri N. K. Maru, 

Consultant on behalf of Appellant No. 1 and Appellant No. 2 and reiterated the 

grounds of appeals and submitted that the case laws of Hon'ble CESTAT's Order 

No. A/11033-11034/2015 dated 17.07.2015 in the case of M/s. Bajrang Castings 

Pvt. Ltd. and Aum Aluminum Pvt. Ltd. reported as 2014(311)ELT354(Tri-Ahd) 

have held that third party evidences cant be retied upon if not corroborated in 

the case of the appellant; that there is no money flow back established by the 

department in this case; that demand can't be upheld in absence of evidences 

to prove any evasion of duty. 

4.1 Personal Hearing in the matter was attended by Shri Madhav Vadodariya 

appeared on behalf of Appellant No. 3 and reiterated grounds of appeals and 

submitted that the impugned order should be set aside and no penalty should be 

imposed on Shri Himanshu Nandlal Jagani i.e. Appellant No. 3, because there is 

no corroborative evidence; that principles of natural justice have not been 

followed by the Department, inasmuch as all RUDs have not been supplied to 

them. 

Findings: - 

5. I have carefully gone through the facts of the case, impugned order and 

written as well as oral submissions made by the Appellants. The issue to be 

decided is whether the impugned order, in the facts of this case, confirming 

demand and imposing penalty is correct, legal and proper or otherwise. 
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6. I find that the officers of Central Excise, Bhavnagar conducted 

coordinated search operations at various places including of brokers and 

recovered incriminating documents like diaries, notebooks, files, loose papers 

etc. It is on record that statements of Shri Himanshu Nandlal Jagani and Shri 

Yogesh R. Sanghvi, both brokers were recorded by confronting them with 

recovered records and the entries recorded in the notebook/diaries resumed 

under Panchnama proceedings revealed manufacture and clandestine clearances 

of M. S. Round/TMT Bars to buyers against cash transaction without CE invoices 

and without payment of CE duty. Appellant No. 3 has in a detailed manner 

explained the codes used and the transactions recorded in the said 

notebooks/diaries. 

6.1. In the grounds of appeal, it is submitted that the adjudicating authority 

while passing the impugned order has ignored the submissions made by them. On 

perusal of the impugned order, it is noticed that the adjudicating authority has 

categorically mentioned the defense submissions at various sub-para(s) of the 

impugned order, and had also discussed the same giving his findings. Thus, this 

argument put forth by the appellants is devoid of merits. - 

6.2 I find that demand of Rs. 7,97,187/- comprises of three Annexures viz. 

Annexure - A involving duty of Rs. 6,10,551/- (based on records resumed from 

the factory premises of Appellant No. I and other places), Annexure - HJ 

involving duty of Rs. 1,14,357/- (based on records resumed from the Premises of 

Appellant No 3, Broker) and Annexure - YS involving duty of Rs. 72,279/-

(based on records resumed from the Premises of Shri Yogesh R. Sanghvi, Broker). 

I find that before recording statement of Appellant No. 2, Authorised Person of 

Appellant No1, all documentary evidences recovered from the premises of 

appellant No.1, Appellant No. 3 and Shri Yogesh R. Sanghvi (Broker) were placed 

before him. Appellant No. 2 in his confirmatory statement dated 29.03.2016 

recorded under Section 14 of the Act had also gone through all Panchnamas 

drawn at the premises and all the statements tendered by Appellant No. 3 and 

Shri Yogesh R. Sanghvi, Broker, Shri Aashih B. Trivedi, Sales Manager of 

Appellant No. 1, Shri Jatin A. Nathvani, Proprietor of M/s. Om Enterprise dated 

11.03.2015, Loading supervisor of Appellant No. 1, transporters etc. Appellant 

No. 2 was also given full opportunity to peruse incriminating documents, 

statements ad duty calculation worksheet before giving testimony about the 

truth and correctness thereof. He was duly shown duty calculation Annexures 

HJ, YS and X prepared on the basis of investigation showing transactions carried 

out through Appellant No.3 and Shri Yogesh R. Sanghvi, both brokers of 
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Appellant No.1. I find that the documentary evidences and statements of the 

brokers, sates manager, transporters have been discussed and reproduced in a 

very elaborate manner in the impugned order and many transactions recorded 

in the seized private records were found tallying with the statutory 

records/transactions of Appellant No.1 which proves authenticity of transactions 

and detaiLs contained in1reLied upon documents and relevance of those for duty 

Liability on Appellant No. 1 

9.1 Before, proceedings, I would Like to reproduce some relevant and 

important paragraphs of the impugned order, which are important to decide 

these Appeals as under :- 

(a) Para 3.3.6: Shri Ashish B. Trivedi, Sales Manager of the Appellant No. 1 in 

his statement dated 08.03.2016 admitted that 

"that he explained all entries in respect of which goods have been purchased from A/I/s. 

Kiran Ispat Udyog in which Some are cleared by M/s. Kiran Is pat Udyog vide Central 

Excise Invoices and some are without issuance of Central Excise Invoices and without 

payment of duty; that he accepted that all those goods for which Central Excise Invoice 

had not been issued are removed from the Noticee No. 1 without payment of duty and 

without issuance of invoices; that the payment of this type of sale of goods had been 

received by the Noticee No. 1 in cash." 

(b) Para no. 3.3.7 : Shri Jatinbhai Anantrai Nathvani, Proprietor of M/s. Om 

Enterprise Bhavnagar (buyer) in his statement dated 11.03.2016, inter alia, 

admitted that, 

f'/ 
- 

"that, he stated about all the entries in respect of which goods have been purchased 

from 14/s Kiran Is pat Udyog, in which some were purchased from 14/s Kiran Is pat 

Udyog under Central Excise Invoices and some are without cover of Central Excise 

Invoices & without payment of duty; that, he tallied all the entries of the goods 

purchased from IvJ/s Kiran Ispat Udyog with the Sale register of A/I/s Kiran Is pat 

Udyog & M/s lain Steels and stated that, the goods mentioned in this document for 

which no sale bill had been issued by A/I/s Kiran Ispat Udyog had been purchased 

without payment of duty and without cover of Central Excise Invoices; that, the 

payment of this type of purchase of goods (without cover of Invoices) had been made to 

MIs Kiran Is pat Udyog, in Cash" 

(C) Para No. 3.3.8 :Statement dated 29.03.2016 of Shri Vipin Jam (Appellant 

No. 2) was exhaustive wherein he, inter aliQ, admitted as below: 

"Q. No. 8: As you stated in reply to question no. 7 above that besides these five 

entries, none of the entries have been tallied with your Sales Registers. 

Had you cleared the goods mentioned in rest of the entries without 
issuance of Central Excise Invoices and without payment of duly? Is it 

true? Please also state from which firm the said goods have been 

removed. 

Answer: Yes, the goods mentioned in remaining entries have been removed from 

M/s Kiran Is pat Udyog, Silior." 

"Q. No. 12: Please peruse a sheet "Annexure-HJ" prepared on the basis of 

documents prepared on the basis of documents at Sr. No. 12 and 14 
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seized under Panchnama dated 12.09.20 12 from office premises 

of Sh. Himanshu N. Jagani, Broker of M.S. Bar and offer your 

comments if any. 

peruse the sheet "Annexure-HJ" prepared on the basis of 

documents No. 12 & 14 seized under Panchnama dated 

12.09.2012 at office premises of Sh. Himanshu N. Jagani, Borker 

of M.S. Bar / cross cheák all the entries mentioned in this sheet 

with Document No. 12 & 14, and found it tally and correct. In token 

of same, / put my dated signature on this sheet." 

"Q. No. 18: Please peruse Annexure 'YS' prepared on the basis of documents 

mentioned at Sr. No. 5('i,) & 5(ii,) (two note books) seized under 

Panchnama dated 06.1012012 from residentia! premises of Shri 

Yogesh San ghavi situated at Sihor and tallied the same with the 

original documents. 

Answer:! peruse Annexure 'YS' prepared on the basis of documents mentioned 

at Sr. No. 5(1) & 5(u) i.e. two notebook (Page No. 1-84 & 1-102) 

seized under Panchnama dated 06.10.2012 from residential 

premises of Shri Yogesh San ghavi situated at Sihor. On talliing 

the same with the original documents, I found them tallied. In token of 

perusing and tallying the same, / put my dated signature on 

Annexure 'YS'." 

"Q. No. 24: On the basis of the diary submitted by Shri Dwarka Prasad, 

Loading Supervisor of MIs  Kiran Is pat Udyog, Sihor and MIs lain 

Steels, Sihor under his statement dated 12.03.2013 and Sales 

Registers for the F. Y. 2012-13 of MIs Kiran Is pat Udyog, Sihor 

and Mis lain Steels, Sihor, a sheet has been prepared. Please 

peruse the sheet and state why there is a difference between the 

quantity of goods loaded and actual sales (combined sale of both 

the units) as per the sale register of MIs Kiran Is pat Udyog, Silior 

and P4/s lain Steels, Sihor. 

Answer: Since, the matter is very old, I could not re-collect the same. The 

reasons of difference of the goods loaded nzight be that besides the 

loading at our firms MIs  Kiran Ispat Udyog, Sihor and MIs lain 

Steels, Sihor, Shri Dwarka Prasad was also loading the goods at 

any another units. 

(d) Para 29: on third party evidences: 

"29. The Noticee No. 1 and 2 further argued that the Show Cause Notice has 

been issued based on third parties' evidences. Ifind that third parties are nothing but 

the brokers involved in sale and purchase of goods in question. The brokers were 

involved n both licit as well illicit removal made by the Noticee No. 1. The anti-

evasion branch has carried out systematic investigation. The documents seized from 

Noticee No. 1, 3 and 4 were scrutinized thoroughly and after verification of records 

of seized ocuments with the statutory records maintained by the Noticee No. 1, the 

entries which match and invoices were issued, the same were not taken into account 

while demanding the Central Excise duty. The entries which mentioned in the seized 

documents do not match with the statutory records were for clandestine removal of 
goods without invoice and without payment of Central Excise duty. These facts were 

deposed by the Noticee No. 2, 3 and 4 in their confessional statement. Thus 

documentary evidences supported by confessional statements recorded by Central 

Excise officers are sufficient to prove the case of illicit removal of goods by the 

Noticee No. 1 with the active help of Noticee No. 2, 3 and 4. I find that though they 

are third party evidences, but it has been admitted by the concerned persons and 

corroborated by other evidences. Further, the harmonious reading of all the evidences 
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together, it is found that the evasion has taken place and various parties have 
indulged in it, therefore, the evidences though third party, can be admitted as 
evidences. In the instant case, third party evidences i.e. seized documents have been 
Jiiily admitted by the concerned persons and transactions depicted therein are 
matched with the data of the Noticee No. 1 as well as of other stake holders. Thus, 
though seized documents are in nature of third party evidences, it cannot be brushed 
aside only on the very ground. Further, when the third parly evidences are 
corroborated and admitted, the same has have vital evidential value and to be 
appreciated accordingly as per Indian Evidence Act, 1872. In the cases of evasion 
and looking to the well orchestrated modus operandi, it can be assumed that such 
third part-ij evidences are sufficient enough. Thus this is not the case framed based on 
third party evidences but incriminating documents were also found at factory 
premises as well office premises of the Noticee No. 1. Thus, the arguments advanced 

by the Noticee No. 1 and 2 are not tenable and liable to be set aside." 

6.4 I find that on being confronted with the incriminating documents seized 

during the searches, both the brokers in their respective statements, Sates 

Manager of Appellant No. I Shri Ashish Bharatbhai Trivedi during the 

investigation have admitted that Appellant No. 1 had cleared goods without CE 

invoices and without payment of Central Excise duty and they knew because 

they acted as brokers in such transactions and entries were available in their 

private records. Shri Ashish B. Trivedi also in his capacity as Sales Manager of 

Appellant No. 1 has admitted transactions without invoice. Shri Jatin A. 

Nathvani, Proprietor of M/s. Om Enterprise in his statement recorded under 

Section 14 of the Act on 11.03.2016 has also admitted to have purchased non 

duty paid goods without cover of invoices from Appellant No. 1. 
- 

6.5 It is seen that these are substantial evidences duty corroborated which 

have not been retracted at any stage and therefore, as per the settled Legal 

position sanctity of the same cannot be: undermined by arguments only. I also 

find that authenticity of records seized from the premises of Appellant No. 1, 

Appellant No; 3 (broker), and Shri Yogesh R. Sanghvi, broker have been duly 

corroborated and tallied with records seized from other premises before 

quantifying Central Excise duty liable to be paid by Appellant No. 1. Para 

3.1.6.4, Para 3.2.9 and Para 3.3.6 of the impugned order are conspicuous 

example of such correlation of evidences. 

6.6 As seen from Para 3.3.7 of the impugned order, I find that Proprietor of 

M/s. Om Enterprise admitted to have procured/purchased the goods from 

Appellant No. 1 without bills and therefore, there is corroboration from the 

buyers of the goods also which has to be considered to be substantial piece of 

corroboration. 

6.7 Appellants No. 1 has argued that demand of duty cannot be confirmed on 

the basis of dairies and records recovered from the third party like brokers Shri 
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Himanshu N. Jagani (AppeRant No. 3 ) and Shri Yogesh R. Sanghvi, and hence, 

demand made on the basis of third party documents is not sustainable. In this 

regard, I find that the diaries maintained by the brokers recorded licit, as well. 

as illicit transactions of Appellant No. 1. I also find that many transactions 

recorded in private records tallied with invoices were actually issued by 

Appellant No 1. Thus, truthfulness of diaries/notebooks and other private 

records recovered from the brokers during search is clearly established, also 

because both brokers have admitted to have dealt with the goods belonging to 

the Appellant No. 1 without invoices and also sold such goods without invoices. 

Notwithstanding above, I also find that demand has been computed on the basis 

of three Annexures, two based on the searches carried out at the premises of 

brokers and one at the premises of Appellant No. 1. I also find that alt links 

involved in the case, i.e. brokers, Appellant No. 1, Sales Manager of Appellant 

No. 1, buyer, transporters etc. have corroborated evidences gathered during 

searches and therefore, demand cannot be said to be based upon third party 

evidences only. The case in fact, is not based only on third party documents but 

duly corroborated by host of other evidences also. I find that multiplicity of 

party would itself negate the concept of:the third party. In the instant case, the 

evidences of clandestine removal have been gathered by the investigating 

officers successfully from many places and therefore, it cannot be called third 

party evidences but corroborative and supporting evidences against Appellant 

No. 1. 

6.8 Further, Appellant No. 2 and Authorized Person of Appellant No. 1 has 

in his statement dated 29.03.2016 recorded during final part of the 

investigation, on being confronted with vital documentary and oral evidences 

along with duty calculation Annexures A, HJ and YS, admitted that they cleared 

excisable goods without payment of duty and no CE invoices raised for such 

transactions. This statement of Appellant No. 2 dated 29.03.2016 has not been 

retracted till iate and hence, have sufficient evidentiary value, which cannot be 

belittled. The combined appreciation of all such corroborative evidences reflect 

that CE duty evasion has indeed taken place and Appellant No. 1 has indulged in 

it. I, therefore, find that all these are required to be considered vital and hard 

evidences and are sufficient to prove the case against appellants. In this regard, 

I also rely upon the decision of principal bench of the Hon'ble CESTAT in the 

case of Om Prakash Agarwal reported as 2017 (346) ELT 125 (Tn-Del) wherein it 

has been held as under 

"5. I note that in both the proceedings almost identical set of facts were 

involved. The allegation was that based on evidences collected from the 

suppliers' side, unaccounted receipt and further manufacture of dutiable 
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items by the appellant was sought to be sustained. Admittedly, the case is 

not only based on the material evidence collected from the supplier end 

and also as corroborated by the responsible persons of the supplier 's end.  

The receipt and use of the such unaccounted raw materials for further 

manufacture has apparently been admitted by the appellants and due duty 

short paid has also been discharged during the course of investigation itself 

The appellants great emphasis on non-availability of the further 

corroboration by way of details of transport, money receipt, etc. In the  

present case, the evidences collected from the supplier 's site is categorical  

and cannot be disputed. The private records of the suppliers have been  

corroborated and admitted for the correctness of their contents by the  

persons who were in-charge of the supplier units. When such evidence 

was brought before the partner of the appellant's unit, he categorically 

admitted unaccounted clearance of dutiable items. However, he did not 

name the buyers to whom such products were sold. In such situation, it is  

strange that the appellant has taken a plea that the department has not 

established the details of buyers and transport of the finished goods to such  

buyers. Itis seen that the records maintained by the suppliers, which were  

affirmed by the persons in-charge cannot be brushed aside. It is not the  

case of the appellant that the suppliers maintained such records only to  

falsely implicate the appellant. In fact, the supply of unaccounted raw 

materials has been corroborated by the partner of the appellant's firm. In 

such situation, it is not tenable for the appellant to, now in the appeal stage, 

raise the point by requirement of cross-examination, etc. Admittedly, none  

of the private records or the statements given have been retracted or later 

contested for their authenticity. In the appeal bejbre the Tribunal, the  

appellant is making a belated assertion that the statement by the partner of 

the appellant-firm is not voluntary. Various case laws relied upon by the 

appellants are not of any support in the present case. In the cases involving 

unaccounted manuJàcture, the evidence of each case are to be appreciated 

for conclusion. As noted already, the third party's  records at the supplier 's 

side as affirmed by the person in-charge and further corroborated by the  

appellant cannot be discounted only on the ground of further evidences like  

transportation and receipt of money has not been proved. In a clandestine  

manufacture and clearance, each stage of operation cannot be established 

with precision. On careful consideration of the grounds of appeal and the 

findings in the impugned order, I find no reason to interfere with the 

findings recorded by the lower authority. Accordingly, the appeals are 

dismissed." 

[Emphasis supplied] 

6.9 During personal hearing, the consultant has referred to the case of 

Bharat Shah and Others decided by the Hon'ble CESTAT vide Final Order No. 

A/13877-13931/2007 whereby 55 cases were remanded back to the original 

adjudicating authority. I find that the facts and circumstances involved in those 

cases are different, inasmuch as in those cases invoices were issued in the name 

of ingot manufacturers, whereas inputs were actually diverted to re-rollers, who 

allegedly wrongfully utilized Cenvat credit which is not the issue in the present 

appeals. 

6.10 Appellant No. 1 has also cited Final Order No. A/11033-11034/2015 dated 

17.07.2015 of the Hon'bte CESTAT in the case M/s. Bajrang Castings Pvt. Ltd. 

and Others in support of their contentions. I find that the order of Hon'ble 

CESTAT held as under ;- 
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"5. In view of above proposition of law, a diary recovered from  

the broker and few statements atone cannot be made the basis 

for denyinq CENVAT credit to the Appellant in the absence of 

cross-examination of the third party witness given. Further, 

there is no evidence of alternative purchase of raw material by 

the Appellant for manufacture of goods cleared on payment of 

duty during the relevant period. .....  

[Emphasis supplied] 

6.10.1 On going through the grounds of appeals, as aLso the written submissions 

made before the Lower adjudicating authority, as discussed at Para 10 to 12 of 

the impugned order, I find that no request for cross-examining any of the 

witnesses has been made by the appellants in the present case and therefore, 

the order of the Hon'ble CESTAT in the case of M/s. Bajrang Castings Pvt. Ltd 

and others supra is not appLicabLe to the instant case. 

6.11 It is settLed law that in cases of cLandestine removal, department is not 

required to prove the case with mathematicaL precision. My this view is duty 

supported byjudgments of the Hon'bLe Supreme Court in the cases 1983 (13) 

ELI 1631 (SC) Ut 2009 (235) ELI 587 (SC). 

6.11.1 The statements, if not retracted, are legal and vaLid in the eyes of law 

and have to be considered as corroborative evidences as heLd in the cases of 

(i) Naresh J. Sukhawani [1996 (83) ELI 258 (SC) (ii) Rakesh KUmar Garg [2016 

(331) ELI 321 HC-Delhi]. I find that Statement of Director! authorized persons 

of assessee admitting cLearances of goods without payment of Central Excise 

duty and without issuing invoices inculpatory and specific and not retracted is 

admissibLe as heLd in the case of M!s. Hi Tech Abrasives Ltd. reported as 2017 

(346) ELI 606 (Tri.-Det.) 

"14. On careful consideration of the facts and circumstances as 
outlined above, I find that the statement of Director is the basis 
for the demand. The statement is inculpatory and is specific. The 
Director clearly admitted that the documents/private records 

recovered by the officers con taihed details of procurement of raw 
materials as well as clearance of finished goods with and without 
payment of duty. This fact is further strengthened by the 

observation that many entries in the private documents are 
covered by the invoices issued by the assessee on which duty 

stands paid. The Director has clearly admitted the truth of the  
charts as well as clandestine clearance of qoods covered by the  
entries in the private notebooks which are not covered by the 

invoices. Such statement is admissible as evidence as has been  
held by the Apex Court in the case of Systems Et Components Pvt.  
Ltd. (supra). The activities of clandestine nature is required to be 
proved by sufficient positive evidence. However, the facts 

presented in each individual case are required to be scrutinized 
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and examined independently. The department in this case has 

relied upon the confessional statement of the Director which is 

also supported by the mentioned entries in the private records. 

There is no averment that the statement has been taken under 
duress. The assessee also does not appear to have asked for cross-
examination durinq the process of adjudication. 

15. In view of the foregoing. I find that the Commissioner 
(Appeals) has erred in taking the view that there is not enough 
evidence of clandestine removal of goods. Even though the 

statement of Shri Sanjay Kejriwal, who is said to be the author of 

the private records recovered has not been recorded, it stands 
admitted by Shri Tekriwal, Director about the truth of the 
contents of the private notebooks. Consequently, I find no reason 
to disallow this piece of evidence. 

16. The evidence of clandestine clearance has been brought on 
record only as a result of investigation undertaken by the 

department. The evidences unearthed by the department are not 

statutory documents and would have gone undetected but for the 

investigation. Therefore, this is a clear case of suppression of facts 

from the department and certainly the extended period of 
limitation is invocable in this case and hence the demand cannot 
be held to be time-barred." 

[Emphasis supplied] 

6.12 I also rely on the decision in the case of M/s. Haryana Steel ü Alloys 

Ltd. reported as 2017 (355) ELI 451 (Tri.-Del.) wherein it has been held that 

notebooks (diaries) seized from the possession of appellant's employee at the 

time of search showing entries for accounted as well as unaccounted goods 

which have been explained in detail and disclosed by GM of the factory tally 

with invoices/gate passed is trustworthy; that statement of employee running 

into several pages and containing detailed knowledge to be considered 

reliable. I also rely on the decision in the case of M/s. Rarnchandra Rexins 

Pvt. Ltd. reported as 2014 (302) ELI A61 (S.C.) wherein similar view has been 

taken by the Hon'ble Supreme Court. 

6.12.1 I am of the considered view that the admitted facts need not be 

proved as has been held by the Hon'ble CESTAT in the cases of Alex Industries 

reported as 2008 (230) ELI 0073 (Tri-Mumbal) and M/s. Divine Solutions 

reported as 2006 (206) E.L.I. 1005 (Tn. (Chennai). Hon'ble CESTAT in the case 

of M/s. Karori Engg. Works reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also 

held that Admission/Confession is a substantial piece of evidence, which can be 

used against the maker. Therefore, the Appellant's reliance on various case 

laws are not applicable in light of the positive evidences available in this case as 

discussed above and in the impugned order. Hon'ble CESTAI in the case of 

M/s. N R Sponge P Ltd reported as 2015 (328) ELT 453 (Tn-Del) has also held that 

when preponderance of probability was against the Appellant, pleading of no 
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statements recorded from buyers, no excess electricity consumption found, no 

raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use. 

7. In view of above facts, I find that the contentions raised by the 

appellants are of no help to them and the Department has adduced sufficient 

oral and documentary corroborative evidences to demonstrate that the 

Appellants were engaged in clandestine removal of the goods. I, therefore, find 

that the confirmation of demand of Central Excise duty of Rs. 7,97,187/- by the 

lower adjudicating authority is correct, legal and proper. 

7.1 It is natural consequence that the confirmed demand is required to be 

paid along with interest at applicable rate under Section 11AA of the Act. I, 

therefore, uphold the impugned order tothis extent. 

8. I find that this is a case of clandestine clearances of the goods and hence, 

the impugned order has correctly imposed penalty equal to duty of Rs. 7,97,187/-

under Section IIAC(1) of the Act on Appellant No. 1. 

8.1 Appellant No. 2 i.e. Authorized Person of Appellant No. 1 has contended 

that the lower adjudicating authority has failed to establish as to how he has 

abated the so-called evasion of Central Excise duty and thus wrongly imposed 

penalty on him under Rule 26(1) of the Rules. I find that the facts of this case 

very clearly establish that he was key person of Appellant No.1 and was 

responsible for clandestine removal of the goods manufactured by Appellant No. 

1. He, as authorized person, was looking after day-to-day affairs of Appellant 

No. 1 and had concerned himself in various irregular activities related to 

excisable goods including manufacture, storage, removal, transportation, selling 

etc. of such goods, which he knew and had reason to believe that they were 

liable to confiscation under the Central Excise Act, 1944 and the rules made 

thereunder. Looking to the involvement of Appellant No. 2 in the case and 

gravity thereof, I find that imposition of penalty of Rs. 7,97,187/- upon him 

under ule 26(1) of the Rules is proper and justified. 

8.2 As far as penalty upon the broker i.e. on Appellant No. 3 is concerned, it 

is contended that his role was limited as middleman or link person and not 

concerned with goods and therefore, penalty is not imposable upon him. I find 

that he was the key person and had been dealing with the goods on behalf of 

Appellant No. 1 without cover of CE invoices and supplied the same without 
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cover of invoices. Incriminating documents establishing the clandestine 

clearances of the goods were also found from premises of the Appellant No. 3 

during the search proceedings on 12.09.2012. The details of clandestine 

transactions recorded in his diary/notebooks contained details of the goods, 

truck no., cash payments, etc. Thus, his rote is elaborately discussed in the 

impugned order and in fact inquiry has been originated based on documents 

recovered from his premises and therefore, he cannot now plead that his role 

was limited as a Link person between buyers and seller. I find that his role was 

very very crucial in the whole episode of clandestine removal of goods. 

Therefore, I find that penalty of Rs. 50,000/- under Rule 26(1) of the Rules has 

been correctly imposed upon him by the lower adjudicating authority and 

hence, there is no need to interfere with the impugned order. 

9. In view of above, I uphold the impugned order and reject all appeals filed 

by the appellants. 

9.1 311c1,dI'3i I'I c1 f1 3[Eftt5T fUckI 31-F)chl d'[ f5t1T i1IclI I 

9.1 The appeals filed by the Appellants stand disposed off in above terms. 

By R.P.A.D.  

3iIc1c1 (3i4ki) 

To, 

1. M/s Kiran Ispat Udyog, 

Plot No. 504, 

G.I.D.C.-II, 

Sihor, Bhavnagar. 

2. Shri Vipin Jam, Authorized person of 

M/s Kiran Ispát Udyog, 

Plot No. 504, 

G.I.D.C.-II, 

Sihor, Bhavnagar. 

3. Shri Himanshu Nandlat Jagani, Broker 

38, Vihar Complex, Forth Floor, 

Near Sahkari Hat, 

Waghawadi Road, Bhavnagar. 
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Copy for information and necessary action to:- 

1) The Chief Commissioner, GST •& Central Excise, Ahmedabad Zone 

Ahmedábad for his kind information. 

2) The Commissioner, GST a Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) The Additional Commissioner, GST a Central Excise, Bhavnagar 

Commissionerate, Bhavnagar 

4JThe Assistant Commissioner, GST a Central Excise Division-Il, Bhavnagar. 

Guard File. 

6) F No. V2/245/BVR/2017 7) F.No. V2/348/BVR/2017 
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