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Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot

05.03.2020
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/ST / GST, Rajkot/Jamnagar/Gandhidham :

Ffierahal s TTAET] &7 719 U4 9d7 /Names&Address of theAppellant&Respondent -

M/s. Adani Power(Mundra) Limited, Adani Corporate House, Shantigram.Nr. Vaishno devi
CircleAhmedabad-383421

I SE (YY) T I HTg AH TG TF T ITLE THAFRT /TR & AHeT AT q1aL FX qohat g1/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way.

AT F _, FIT_SIE Qo UF HATHRT e 4 AEaE F yiq_ordfie, F3 S e afafaaq 1944 $t o7 358 F
st ug faw afarfeaw, 1994 $ a1y 86 % aTavia MU ad STg ¥ 9T Tl § 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

FRfTazer gearses § qraferg st arae dhar s, FedtT o¢ I+ UH diefiy =raTfaERT i @y fiz, F =iw | 2,
m‘,%om RACF SIS [ IS & UF ATt

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise FApgea(l? Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs,
1,000/- Rs.5000/ -, Rs.10,000/ - where amount of dur{demand/ interest/ penaltﬁ/ refund is upto 5 Lac., 5 Lac fo 50 Lac and
above 50 Lac respechvefy in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of tlie place where the bench of any nominated public sector bank of the place where the bénch of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Agpgpellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied b%a
cogg of the order appealed against (one of which shall be certified copIy) and should be accompanied by a fees of Rs.
1000/ - where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is” more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs10,000/ - where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupeés, in the

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place

7 ~“whereé the bench of Tribunal is situated. /- Application made for grant of stay shall be accompanied by a fee of Rs.500 /I-)
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Comnussioner, Central Excise (Appeals) (one of which shall be a certiﬁedp copy) and copy of the order
}Fassed b?l the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Eﬁcise/ Service

ax to file the appeal before the Appellate Tribunal.
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T ST U S AT AN AL BN/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penaFty are in dispute, or penalty, where penalty alone
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 18 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not appll\%/ to the stay application and appeals pending
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

ATTE TLHTT FIGALLO S

Revis\lonépphcation to Government of Indja: . .

TH S S RIS (Ferterad qrael ¥, $ug I ok Gfaam,1994 F 9o 35EE ¥ qgHuigs ¥ sSvdeay aiag,
HTLT FCHI, AT e SHTe, Toa HaATey, Tored 3w, =it Aforer, shvae 19 9o, g9g amt, 72 Resti=110001, # BT s
A revision application lies to the Under Secretary, to the Government of India, Revision ABphcatlon Unit, Ministry of
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

A wrer 3 et g 3 e, gt g Bl wre ) el s & e g F arored % ke o el e s a1 iR
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one
ware%muse t0 another"during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

AT  gre? Bl O a1 & 1 733le w7 @ wie F Rt § g sy wre o ol s ey sae e v ge (e wamad,
ST T 3 FTEC (4T g v & #7 fral & et 2/

In case of rebate of dul?l of excise on Foods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country or territory outside India.

T IeqTE 47 HT o 3T wieg & arey, a9 1 71T fRate frar wmar 21/

AT R , g
In case of goods exported outside India eprort to Nepal or Bhutan, without payment of duty.
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Al
Credit of any duty allowed to be utilized towards pa)ément of excise duty on final jl'oducts under the provisions of this Act
or the Rules made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

IYIIG SNeA $t &1 wfaat yux dear EA-§ ¥, ST &Y Fearg Ieara goF (adier) Frammaedt 2001, ¥ Faw 9 F spia RiAfe &, =9
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@WW?@W, 1944 # &< 35-EE % w3 Ratig o f1 sereft 5 areg % o) 9v TR-6 7t aid gerw 6 s

3
The abéve application shall be made in duplicate in Form No. EA-8 as sgeciﬁed under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a co(Fy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head 0f Account.

qALTET s ¥ ary Retotag Rt o 6 saraf s =iz ‘L .
Gfﬁmmwmmmaﬂ"&wg‘ra‘rmmO/-mwﬁm ST 31T T ST TR U ATE €99 F SOTET 3 af €94
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.

Tl TH AU F FE T AL T THTILLE T VT I Sger 6 oY 6 T e, S4 &0 § Foham s anfed =9 g2 & i 3y
%ﬁﬁ%m%ﬁﬁq—gaﬁ%% Wmﬁwﬁaﬁ?ﬁ?mﬁwwﬁ@mmﬁuwﬁwm%mmél/Incase,
if the order covers varjousnumbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner, not
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is ﬁﬁed to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/ - for each.

TUTEINAT rared goF afafdaw, 1975, F aqge-l ¥ FER g9 Ry TF e e f vy awx PFuifa 6.50 w9d &
AT ok fefFe 97 AT AR / . .

One copy of application or O.1.O, as the case may be, and the order of the adjudicating authority shall bear a court fee
stamp ofy Rs.6.50 as prescribed under Schedule-I interms of the Court Fee Act,1975, as amended.

AT g5, el IATE. §oo TE Farae arfielia =gt (& faftn fRymreeht, 1982 ¥ afte wa sr daffug wraat
AT en AT T B A o) S St Rt oy A

Attention is also invited to the rules covering these and ot{wr related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

a'gmﬁ‘vﬁirvrf%rﬁqﬁgm §aﬁamﬁ%aﬁ"%m,%wwﬁmmaﬁ%mmﬁﬁwﬁwém\
www.cbec.gov.in THTZ |

Fo‘?‘, the elaborate, detailed and létest provisions relating to filing of appeal to the higher appellate authority, the appellant
may refer to the Departinental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

M/s.” Adani Power (Mundra) Limited (hereinafter referred to as
“appellant”) filed appeal No. V2/61/BVR/2019 against letter F.No. V/18-2/Ref/
2019-20 dated 19.7.2019 (hereinafter referred to as “impugned letter”) issued

by the Asst. Commissioner, Central GST Division, Surendranagar (hereinafter
referred to as “refund sanctioning authority”).

2. The brief facts of the case are that the appellant was co-developer of
Special Economic Zone at Mundra and was also operating a power plant in the
said SEZ. The Appellant had procured stores, spares and consumables on
payment of Central Excise duty. The Appellant filed refund claim of Rs. 2213/-
before the refund sanctioning authority which was returned on 19.7.2019 on the
ground that refund claim does not pertain to their jurisdiction and requested to
file refund claim in proper jurisdiction.

3. Aggrieved, the appellant preferred the present appeal on the following
grounds, inter alia, contending that,

(i)  The refund claim was submitted to proper jurisdictional authority. As per
Rule 47(5) of the SEZ Rules, 2006, refund claim is to be submitted to
jurisdictional Customs/ Central Excise authorities; that they procured goods
from a unit situated under Bhavnagar Commissionerate and accordingly they
. submitted refund claim before the Asst. Commissioner, Central Excise Division -
| Surendranagar and relied upon CESTAT, Kolkatta’s order passed in the case of
Adani Power Ltd.- 2018 (364) E.L.T. 319 (Tri. - Kolkata).

(ii) That their refund claim was returned by the refund sanctioning authority
without issuance of Show Cause Notice or without giving them opportunity to

éxplain their case and thus the impugned letter is liable to be set aside.

(iii) That the Appellant had procured various inputs required for authorised
operations‘ i.e. for generation of electricity in thermal power plant situated
within SEZ on payment of Central Excise duty; that as per SEZ Act, 2005 and
rules made thereunder, they were not required to pay any Customs or Central
Excise duty on the goods imported /procured indigenously for carrying out their

authorized operations.

(iv)  That they are eligible for interest for delayed payment of refund from the

date of filing of refund claim till date of payment of refund amount.

4. Hearing in the matter was scheduled on 6.11.2019, 30.1.2020, 14.2.2020
and 21.2.2020, however, no one appeared on behalf of the Appellant. 1,
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therefore proceed to decide the appeal on the basis of records available before
me. '
5. | have carefully gone through the facts of the case, the impugned order,

and grounds of appeal memorandum. The issue to be decided in the present
appeal is whether the refund sanctioning authority has correctly return refund

claim filed by the Appellant on the ground of lack of jurisdiction or otherwise.

6. On going through the records, | find that the Appellant was co-developer
of Special Economic Zone at Mundra and was also operating a power plant in the
said SEZ. The Appellant had filed claim before the refund sanctioning authority
for refund of Central Excise duty paid on stores, spares and consumables used in
power plant within SEZ. The refund sanctioning authority returned the refund
claim on the ground of lack of jurisdiction by observing that refund of SEZ
unit/developer is to be processed by jurisdictional Central Excise authorities as
per Notification dated 5.8.2016 issued by Ministry of Commerce and Industries
but Appellant’s unit situated at Mundra SEZ as well as Appellant’s registered
office situated at Ahmedabad were outside his jurisdiction. On the other hand
the Appellant has contended that refund claim is to be submitted to
jurisdictional Central Excise authorities as per Rule 47(5) of the SEZ Rules, 2006
and since they had procured goods from ‘a unit situated under Bhavnagar
Commissionerate, they correctly filed refund claim before the refund
sanctioning authority and relied upon case law of Adani Power Ltd.- 2018 (364)
E.L.T. 319 (Tri. - Kolkata).

7. I find that sub-rule (5) was inserted in Rule 47 of the SEZ Rules, 2006 vide

notification dated 5.8.2016 issued from F.No. D.6/40/2012-SEZ issued by the

Ministry of Commerce and Industry, which is reproduced as under:
“(5) Refund, Demand, Adjudication, Review and Appeal with regard to matters
relating to authorised operations under Special Economic Zones Act, 2005,
transactions, and goods and services related thereto, shall be made by the
Jurisdictional Customs and Central Excise Authorities in accordance with the
relevant provisions contained in the Customs Act, 1962, the Central Excise Act,
1944, and the Finance Act, 1994 and the rules made there under or the

notifications issued there under”.

7.1 1 find that jurisdictional Central Excise authorities envisaged in Rule 47(5)
of the SEZ Rules, 2006 supra can only be Central Excise authorities having
jurisdiction over respective SEZ unit/developer and can never be jurisdictional
Central Excise authorities of suppliers. This is due to reason that SEZ Rules are

applicable to SEZ unit/developer and any reference to jurisdictional Central

“
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Excise authorities in the SEZ Rules, 2006 would be SEZ unit/developer and by no
stretch of imagination it can be suppliers. In the present case, it is not disputed
that refund sanctioning authority is not having jurisdiction over Mundra where
SEZ is situated. Considering the legal and factual position, | am of the bpinion
that the refund sanctioning authority has correctly returned the refund claim of
the Appellant for lack of jurisdiction citing Notification dated 5.8.2016 referred

supra.

8. | have also examined case law of Adani Power Ltd.- 2018 (364) E.L.T. 319
(Tri. - Kolkata) relied upon by the Appellant. In the said case, refund claim was
rejected on the ground that SEZ unit is considered as situated outside India and
hence, claim cannot be entertained by jurisdictional Central Excise officers. In
that backdrop, the Hon’ble CESTAT, by referring to the provisions of Notification
dated 5.8.2016, held that jurisdictional Central Excise officers having
jurisdiction over SEZ can deal with the refund claim of the Appellant therein.
Thus, facts of the said case law are different and distinguishable from the facts
involved in the present case and hence, the said case law is not applicable in the

present case.

9. In view of above, | uphold the impugned letter and reject the appeal.

10.  3rdieTehal SART &ot 3 TS e AT TR SRiE o W fohar ST e |

10.  The appeal filed by the Appellant is disposed off as above. O’Y

VA

(GOPI NATH)
Commissioner(Appeals)

Attested

Y,

(V.T:SHAH)
Superintendent(Appeals)

By RPAD
To, HaTH,
M/s Adani Power (Mundra) Ltd X T aree () R,
Adani House, Shantigram, . _ £
Near Vaishnodevi Circle, e §134, Aifaas,
Ahmedabad. Iooedy gFF F U,

R EAACIGY
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