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(Jlci), <I' TYlRcl / 

Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot 

T aTt/ d'Ilt/ i't dc'1 c"/ tcti./'1- ,'1I'h&, 

.,ciik / 'itcicii. / 1TgR, d cfiTt4ci 5TtRT: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, 

Central Excise/ST / GST, Rajkot/Jamnagar/Gandhidham 

/Name&Mdress of theAppellant&Respondent 

M/s. Adani Power(Mundra) Limited, Adani Corporate House, Shantigram.Nr. Vaishno devi 

CircleAhmedabad-383421 
3tcicilcll{cl clJ4 3rTt5)'IJ / 9TtffUFE T3011sfi 1cii 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in 
the following way. 

(A) ftirr js cicii   tst i'ui iMbi mrfiirT spfisr, oPi  cci siTh-ftPT ,1944 ult SITU 35B 
srffk, 1994 tSITU86 fcid , torrff / 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Fmance Act, 1994 an appeal lies to:- 

{fui  4 cI iTP1SJS 1TflHI S(c"t', 
TfI/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) 'i'ilrs ci R  la) cidl  Tl3 W11S't 515TTT riii 41'ii Sjcl,olr n* sr'41sftit nmrrfftrvr 
rsr, nlHIcTl 11II, - oottcii.1l 'i1T1t( 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaurnali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) T W5T3TMT(SfcP   (c"S ( Hl, 
911 EA-3 i I . SI fi1T ci iii I * i1 T(1 91ci ITTiT, ci 'dcl I c 5"f t l II , &l Il ftITT sfr: 

n1dlU TtZ1T ci[?9T,  5 nii'a IT 3I I5ir5 iia TUt IT 50 ciia i' TS iOTIT 50 cld IT ctiST: 1,000/ 
Ii, 5,000 / - l 3TTIT lo,QOO/-  IT ltSflttSr cid  5S t 9f,dcli4 tkrñftsr stei  IT TSI1IT SIfilr sr11elPi 
rlTfeur ft sine, cii-,s 1'inu n-rr 1ifl ft ilci -it   g , cii IeiRci 4't 5I'4. RI fO1T "ildi 'iflfi 
f15i'ta IT ITS1TT, 'S *t '3d SiRe i -1'ii dTf OT8T ST1fIIT  IMt P1SI ft fflei f -Tsr TT-PTT 5USl (S sliT) s 

f IJ, SI-'T STP.T 500/- l '. IT l9?tsT ftsr Scci T'4cil PiT I / 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10 000/- where amount of dutydemand/interest/penalty/refurid is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respective(y in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector hank of The place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

5tl lTTIkH4Icfl, l994,lW9)l) ci4ci 
1S.T.-5I TfftO1TrTfTsrf  3rfsl3Pt1ITitq4)T 9llWF5t*dn1dl (3.lk 

'31l 9 4u1ld f4 T) SlIT f'-lIi 101 10r t(l iI{1 f W[T, cii tITIT t RTT , ouci 4't ITlIT 3T ciH  prr 5 
erpe siT '3dd 101,5 ciie siT 50 iiu 5111 3lt511 50 ciue  wrrsr: 1,000/- TU, 5,000/- '-i4 3VTIT 
10,000/-  il 111 fllsirrftsr  "iiI ecii 'ta., lsrrc-cs irr ssrsnr, rsrfsi si rmnsrrthiSTur * si,e, SIZTiT11 

did 51 11iTft dIIl1'S r 'T1T cifl .dilci '4 ai'a gi.i flIiTT civil lTfaiI TSIT51, liT 3d 
Sinai 'lTf 01t 4sifl1r si'flcftq 'IT1IfI110]T Sinai fSI1r 110151 10Sr ( s,) frt sssir-q srpr 500/- 

"idl 4R.lI bIT 1/ 

The appeal uiider sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of ifs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amocsnt of service tax & interest demanded & penalty levied is more than five laldis but not exceeding Rs. Fifty Lakhs, 
Rs.TO,000/- where the amount of service tax & mterest demanded & penalty levied is more than fifty Laths rupees, in the 
'foi:m of crosed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
'where the bench of Tribunal is situated. I  Application made for grant of stay shall be accompanied by a fee of Rs.5001-. 

(i) 

(B) 



(1) 3tkzpr,1994 t %iT%T 86 9 -t1TT3t (2) (2A) 5t81 s' i41 3%t,  iIc, 1994, 1ZIr 9(2) 
9(2A)cicl ti1ftq ifi nwrsrs1zll, l 1.1o4i4 %jc't 3T5lT5WiJ%5 (3), l'ij %jc'1 

5W ('Af {Ok l) O1ii) 
1 3 1   i/ 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a cony of order of Commissioner 
Central Excise or Conmiissioner, Central Excise (Appeals) (one of which shall be a certified copy) and cozy of the order 
2assed by the Conimissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central uxcise/ Service 
lax to file the appeal before the Appellate Tribunal. 

(ii)   i  p   ç.ftq OifffiTJ () i,4 f lPl?F %'f' 3fftf1 1944 
%rPT 351 5i1%f, r ¶ffir 1994 5IT 83 , 

1I4 lI5 %c-4/lqI TiT 10 '1I%rT (10%), 'ii flh1 iTll1ao TaTrr19T, 'ic4 

'lI5 %Jci t5rtEtW6 ici4ci "ii 1'  ip jc'' fl 
(i) %1TT11 
(ii)   iil i5ffT4j4çTff 
(iii) -ie ii i-irfl ftrr 6 sTi- 
- f 'I I %I H (' 2) 3ffftfrr 2014 sPffeft rfr 
z"I•1 3ff13p I/ 

For an appeal to he filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an apoeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or nenalty, where penalty alone 
is m dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. ib Crores, 

Under Central Excise and Service Tax, Duty Demanded" shall include: 
(i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 

before any appellate authority prior to the commencement of the Finance (("o.2) Act, 2014. 

5flR%  3W: 
Revision avplication_to Government of India: 

si%r 11ifo iTrTt r ioii -b srfftirr 1994 trm 35EE iftrsnt  
irR -  i'tir, rftrur sie.i tIT, ¶ 4Icq,  isi- ftrmi, 5tiff 4er, iiftr c  'iirr, iee n0, liFt-ii000i, filiiTr li.lI 

A revision application lies to the Under Secretary, to the Government of India Revision Application Unit, Ministry of 
Finance, Department of Revenue 4th Floor, Jeevan Deep Buildin Parliament treet, New D'elhi-110001 under Section 
35EE of the CEA 1944 in respect o the following case, governed by st proviso to sub-section (1) of Section-5B ibid: 

 HI1 I1I1 HIHc1 t, i6r *ii,frff Hic'l *i(I'j 4IIH1 T 'ki.i i1Tfh41 i'ii<ail rr1  (i) f 1 'itTC itl s-r1 IH rr 4w in 4).i, fr4t 'u'.si rr 
HIHc I/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factoiy or in a 
warehouse 

(u) wifdi qiwtr I%c-'fa 
I 4I4'i I / 

In case of rebate of duty of excise on oods exported to any country or territory outside India of on excisable material used 
in the manufacture of tfie goods whic are exported to any country or territory outside India. 

(ili) 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

> 'lcHI '10-115 -I (iv) sj ori 
98 t 51flT 109 51<1 5  %1TI1 ssir e i I I 1 f q in i is 4 rftn 

RI/ 
Crdit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act 
or the Rules made there under such order is passed by the Commissioner (Appess) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

(v)   sri 1ii'i si EA-8f   (ltffF(fl HIqc4)200i 
3T1HUI3 

1944 t%ITrT35-EE ciii %j'ttITanr iiTTR-6hifl  

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Apneal. it should also be accompanied by a cony of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Secion 35-EE of CEA, 1944, under Major Head of Account. 

(vi)
I( H 'II cicici <'lH 9T1 IT 371t Ii 4s 200/- T 

1000 -, 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) s1'  
rf1 'rt ftr'iicti /Incase, 

if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is fifled to avoid scriptoria work if excising Rs. I lakh fee of Rs. 100/- for each. 

(E) ivnihiI'1-flir -qi tris sj  srff(1zpi, 1975, siIIt-I   s1r%r r5 i ci 3lT%i srft fff%i1ftr 6.50 
cII 'h-iI TfTTI / 

One copy of application or o.LO. as the case may be, and the order of the adjudicating authority shall bear a Court fee 
stamp of'Rs.6.0'as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F) 41ci I %TI, ci'li 'lcql 'i I'l  3F1t4tii 'ZiflTffh6iU1 (l I 4 f) flci ci l41, 1982 3FzI irsrff%rtr iuiipf 
/ 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(G) Iicft41Zr rTffflWt t 5f&T TI1OF  &1I9c1, fki 4k .-I41cicIH 9T51T?t fftt(, 5fTff t1TTffzr ciHIS1. 
www.cbec.,gov.in ff a I / 
For the elaporate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may refer to the Departmental website www.cbec.gov.in  

(C) 

0 

0 



AppeaL No: V2/61/BVR/2019 

:: ORDER-IN-APPEAL::  

M/s. Adani Power (Mundra) Limited (hereinafter referred to as 

"appeflant") filed appeal No. V2/61/BVR/2019 against letter F.No. V/18-2/Ref/ 

2019-20 dated 19.7.2019 (hereinafter referred to as "impugned letter") issued 

by the Asst. Commissioner, Central GST Division, Surendranagar (hereinafter 

referred to as "refund sanctioning authority"). 

2. The brief facts of the case are that the appellant was co-developer of 

Special Economic Zone at Mundra and was also operating a power plant in the 

said SEZ. The Appellant had procured stores, spares and consumables on 

payment of Central Excise duty. The Appellant filed refund claim of Rs. 2213/-

before the refund sanctioning authority which was returned on 19.7.2019 on the 

ground that refund claim does not pertain to their jurisdiction and requested to 

file refund claim in proper jurisdiction. 

3. Aggrieved, the appellant preferred the present appeal on the following 

grounds, inter Qua, contending that, 

(1) The refund claim was submitted to proper jurisdictional authority. As per 

Rule 47(5) of the SEZ RuLes, 2006, refund claim is to be submitted to 

jurisdictional Customs! Central Excise authorities; that they procured goods 

from a unit situated under Bhavnagar Commissionerate and accordingly they 

submitted refund claim before the Asst. Commissioner, Central Excise Division - 

Surendranagar and relied upon CESTAT, Kolkatta's order passed in the case of 

Adani Power Ltd.- 2018 (364) E.L.T. 319 (Tn. - Kolkata). 

(ii) That their refund claim was returned by the refund sanctioning authority 

without issuance of Show Cause Notice or without giving them opportunity to 

explain their case and thus the impugned letter is liable to be set aside. 

(iii) That the Appellant had procured various inputs required for authorised 

operations i.e. for generation of electricity in thermal power plant situated 

within SEZ on payment of Central Excise duty; that as per SEZ Act, 2005 and 

rules made thereunder, they were not required to pay any Customs or Central 

Excise duty on the goods imported !procured indigenously for carrying out their 

authorized operations. 

(iv) That they are eligible for interest for delayed payment of refund from the 

date of filing of refund claim till date of payment of refund amount. 

4. Hearing in the matter was scheduled on 6.11.2019, 30.1 .2020, 14.2.2020 

and 21.2.2020, however, no one appeared on behalf of the Appellant. I, 
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AppeaL No: V2/61/BVRI2OI9 

therefore proceed to decide the appeal on the basis of records available before L 

me. 

5. I have carefully gone through the facts of the case, the impugned order, 

and grounds of appeal memorandum. The issue to be decided in the present 

appeal is whether the refund sanctioning authority has correctly return refund 

claim filed by the Appellant on the ground of lack of jurisdiction or otherwise. 

6. On going through the records, I find that the Appellant was co-developer 

of Special Economic Zone at Mundra and was also operating a power plant in the 

said SEZ. The Appellant had filed claim before the refund sanctioning authority 

for refund of Central Excise duty paid on stores, spares and consumables used in 

power plant within SEZ. The refund sanctioning authority returned the refund 

claim on the ground of lack of jurisdiction by observing that refund of SEZ 

unit/developer is to be processed by jurisdictional Central Excise authorities as 

per Notification dated 5.8.2016 issued by Ministry of Commerce and Industries 

but Appellant's unit situated at Mundra SEZ as well as Appellant's registered 

office situated at Ahmedabad were outside his jurisdiction. On the other hand 

the Appellant has contended that refund claim is to be submitted to 

jurisdictional Central Excise authorities as per Rule 47(5) of the SEZ Rules, 2006 

and since they had procured goods from a unit situated under Bhavnagar 

Commissionerate, they correctly filed refund claim before the refund 

sanctioning authority and relied upon case law of Adani Power Ltd.- 2018 (364) 

E.L.T. 319 (Tri. - Kolkata). 

7. I find that sub-ruLe (5) was inserted in Rule 47 of the SEZ Rules, 2006 vide 

notification dated 5.8.2016 issued from F.No. D.6/40/2012-SEZ issued by the 

Ministry of Commerce and Industry, which is reproduced as under: 

"(5) Refund, Demand, Adjudication, Review and Appeal with regard to matters 

relating to authorised operations under Special Economic Zones Act, 2005, 

transactions, and goods and services related thereto, shall be made by the 

Jurisdictional Customs and Central Excise Authorities in accordance with the 

relevant provisions contained in the Customs Act, 1962, the Central Excise Act, 

1944, and the Finance Act, 1994 and the rules made there under or the 

notifications issued there under". 

7.1 I find that jurisdictional Central Excise authorities envisaged in Rule 47(5) 

of the SEZ Rules, 2006 supra can only be Central Excise authorities having 

jurisdiction over respective SEZ unit/developer and can never be jurisdictional 

Central Excise authorities of suppliers. This is due to reason that SEZ Rules are 

applicable to SEZ unit/developer and any reference to jurisdictional Central 
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To, 
M/s Adani Power (Mundra) Ltd 
Adani House, Shantigram, 
Near Vaishnodevi Circle, 
Ahmedabad. 

3T?T1t qT (oc'&i) 141i~., 

3TTft l'H, 1i1d1IJ1, 

Appeal No: V2/61/BVR/2019 

Excise authorities in the SEZ Rue, 2006 would be SEZ unit/developer and by no 

stretch of imagination it can be suppliers. In the present case, it is not disputed 

that refund sanctioning authority is not having jurisdiction over Mundra where 

SEZ is situated. Considering the legal and factual position, I am of the opinion 

that the refund sanctioning authority has correctly returned the refund claim of 

the Appellant for lack of jurisdiction citing Notification dated 5.8.2016 referred 

supra. 

8. I have also examined case Law of Adani Power Ltd.- 2018 (364) E.L.T. 319 

(Tn. - Kolkata) relied upon by the Appellant. In the said case, refund claim was 

rejected on the ground that SEZ unit is considered as situated outside India and 

hence, claim cannot be entertained by jurisdictional Central Excise officers. In 

that backdrop, the Hon'ble CESTAT, by referring to the provisions of Notification 

dated 5.8.2016, held that jurisdictional Central Excise officers having 

jurisdiction over SEZ can deal with the refund claim of the AppelLant therein. 

Thus, facts of the said case law are different and distinguishable from the facts 

involved in the present case and hence, the said case Law is not applicable in the 

present case. 

9. In view of above, I uphold the impugned Letter and reject the appeal. 

10. 3chc1c1l'U c * *3 1LK&I 3d c1 i1L .1Idl I 
0 

10. The appeal filed by the Appellant is disposed off as above. 

(GOPI NATH) 
Commissioner(AppeaLs) 

Attested  

(\7 
(V.TSHAH) 

Superintendent(Appeals) 

By RPAD 
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AppeaL No: V2/61/BVR/2019 

1) Tr e  31Ictd, cftç- ic1I, i, dj,,1Id 

r ,iIa14I çTI 

2) 31J -d, c1,j-c 'cfl tTEF Ia-c14 .3JC4 1Ic1O1dR 31Icfc1k4, 

iIc1o1dR 3T? c1I 

3) *iii 31Icfd, cN-c, 1 c1I .3c-LIJC o-ço1dI'( d1UC4, 

-ii 

dJI 4Jc1I 
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