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3Tfr9T -H4I /Ro-.3.J. (tr..) I?,olich th.?°.R° iit tlt 3fhf 31Tt T. 

o(3/Ro1Thf aljcb 31o. -J ,(Ul , T. 111 3PTf r' ç-J 

31Isllc, 5iE if 1ir 3T tPT 1SSW 1 5'tZ[ 3cYIc 1c'-cf' 3ZFJf 1'&d 4  URT 

cltd 1rr  

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director 
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as 
Appellate Authority for the purpose of passing orders in respect of appeals filed under 
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3TtR 3iI-1'i-c-iI .1cfd 3-IId/ 3Ykl'fcl/ flI.l"t 3Th*tc-t, *fZr 3c'-B lc'li/ Ii4k / '1I1o1dk 

/ th'EITfl WT  11tc1 31TI +iS1d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham 

tr iicir & 1lcI  Ft lIJ-I U cii /Name & Address of the Appellants & Respondent :- 

MIs Parth Polly Woven P. Ltd., GIDC - II, Plot No. 160 1/2,Sabalpur, Junagadh 

i 3fl f(3TtTr f1IT c.lId rfIr jT'1 3fç-j I1TiEV / 41c4,UI 
3ftf 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

-1i le4 ,-c1 3cYIc 1e4 cl$c c'1 * ITtt 3TtThf, °-cI 
1944 iflE Uffr D35B  /) 3RM1T Q Ic-d 3TfI1fPT, 1994 E mzr 
dTE 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) ,ij1' ciui àic'ictiol Wi11-1lT T4E JlTTlE -1li-U lch, çl4 3c41c1"l lc t? .11dflc,,l 3ftRJ 
oIkIl Ic  cI 1'1 t3, c1IcI, 2, 31R. . dl, o1 1Fr, )  iiE 1Tf1 li 
The special bench of Customs, Excise & Service '?'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3q.)c-çJ Y1.t.icl 1(a) id1' 1V 3{rWl 3R11?IT 'TW H-1E 3Ttflt 14(d-H lch, *Z1 3 -'4Ic lc 1 

.lctIc4 c1Idl lR1Tt19T°T (1-èc.) it qfrJr itZf c*,I, , Cjc1 dcl, dlIc 1T[ 3RIT 
3lV,- oOIE, c( c) 31R1'r iif / - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2d Floor, Bhaumah Bhawan, Asarwa Ahrnedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

12.04.2018 

(A) 3cYlc lc-ct 

86t 

of CEA, 1944 



(iii) 31))cL4 TfTUT 1"9T 31'41f k-dd t1V o-chi jç(.11 lr4 (311r)  2001, 
frfu 6 3TfF fl1ftr fQ  fiT9 EA-3 c1) tii. 1l"-H 1T11T I 

%- i1t H1Z, 11 .3c-'lI lc'i 41 J-HJI l J-iidl 3ft{ c'1I d1.iI p9f;1-f tIT 5 
Zff 3Wt c,  5 IiIT qir  ?TF 50 1ffl lTT deli TTT 50 NT  31lET' d 

1,000/- tf
,_

5,000/- tf 3TTlT 10,000/- Tf T tThr iJ1I ]cf cf1 11 e1d1 cbj fifi1tr 
F dcUo1, 11I?Id 3i4c-t ilTTlfPW 0T 41 iiu -tcb i- fr l-T- 

 11if RF ITt IId i ITF_m fT Z1T1T iifv I TtF FF lliTdTf, 
 cg) 3-i lNiIt 1F lTtV ii ItId 3f-11cI o- ItI11iJI l llsI fTF 

(-~. 31t) tttr 311 ITF 500/- tfl iFI k'-b 1[1 -U ld{f I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescnbed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.51300/-, 
Rs. 10,000/- where amount of duty demand/mterest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3iL0c'1 IT?itfTF 0T ia 3Ttltf, tT 311PT, 1994 4't -1T{1 86(1) 3TT1Ff 1c1Ict'l 

1994, kc tRTr 9(1) dd 1tfr 41 S.T.-5 IT RI cf1 rr r* ir 
Tr f 3flf 3Jtf 4;i 3iH4t cf J   (3 

v) 3 c41J-j cfiJ-j c1 fJf jf 1T c11 J-lidl ,IIjl cf1 J-fl'it 3ftU e1dII1l 

dI.fl l-c1l, •bl( 5 T1 ZIT 3f[f ciH, 5 IT t'-W Zff  50 11 '&'-1I rich 3fTlT 50 .i'4I. 
3T1l II ci-ir: 1,000/- 5,000/- t1 3ITT 10,000/- jp ,  w1: 

do-f chI f4WT 1FF FF ddk1, IIc-t 3I4)c'-f lT1TFUT c11 lNsfl k +1Ic4i 
clii-] i1 -iic1olct 1ki 31Tf )I1ct cl TtE C,clkl fTr Z1T1T '€I1V I ld 
TR r 4TllTT, Ti4i IT ITtV II -iIcl l4cId 1 Tf1P 1iT *t HI 11[ I 

ar 3flr (-è 31th) flTT 3Trrtr flT 500/- r r 11f r i r ti 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour ol the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

tii:r 31rPT, 1994 4) IT1[ 86 4 't-Tm3 (2) i (2A) 3TH#11  4  dJ4 3]t cHcM 

lciic), 1994, 1fTT 9(2) tT 9(2A) c1c1 1t-lThT lY S.T.-7 41 511 IT1t L!c 31i iT1 

31TlT, o-clil cYiC, fI 3{T1T 3HZlT (3Tt1r), 4ic-chi 3c'liC, lc'cb ii t11ft11 31TT 4 

 cj  (3Pt ch 'T1t t11t1d tft 'ill*LT) 31 31T11fT Rt 4-lI1ch 3-iklctd 31lT 34NctcI, 

3c-'-ii, tc.ch/ , lc1icM, t 3lic'ud1 c.dIidII1IciitJI t 3lTT  11 ?,oI cIIC1 31T1 4 

Tdl I/ 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii) J-] =ç .3r']iC ]c'4 T .tc1ic*  lc4IdI I1cf(UI () i1 31'lft jpT1f t c-ch1 

3c-'-lk, lc'ch 31f 1ZPf 1944 4) IR1 35t9 31[f, t 4t fccl'1 3T 1PT, 1994 4 1i'  83 

3T9[ cflcb. cj- ff c]IdI c  d13
, 

l 31Tf ff 3141c'IdI lTfiFtUT i?t 3141c'l 4/t 1i-dT c1Iic, 

c Jd] 10 Ttt1[ (10%), li dud] 1 ldl'Icli f1II~cl , ff iId-lc1i, i1I ide] lJlolI 

¶diI~,d , FF didio-I ¶IgZIT li1.!, Pf]f f u iiui trr cl uft 

3ç']Ic, TIF c1Icb( 1 3-]-11;tl-1:I "i-]]d] 1 d]i 1" i  fie-i rc) 

(i) 11311 

(ii) 5fff c   dj 'Jield 

(iii) Ii iP1T d-Hd rnT 6 3fPT ?'JI 

Ui1chi -J T[TlXtf 1Tf 3Tf l  3Tf e]Jd T'1 tI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



3t11: 
Revision app1iation to Government of India: 

i 31Tf t .1'I1ITUT zrrtr  JIHeI'I , IT 3ciUC, lf 3111RTT, 1994 c flT 

35EE 3fl1T 31 TF N, tlTU1 31TT fr i-iii, -ci 

dMt i ' r hi   I -iiTbooi, t 1Tr Trr T1vI / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

i-IIei 1l -I) o1cI1 TflT/t t, '15I 1cbI1 II  t ¶IFII 4NIl f JR dI 4IdIH 

'tir zi f) r 'iiil rr fl li'i  4g  oi1c giui rr f11 

4R dI TF {TT d-ilc'1 14-l'1-*'I ¶t lJll IT ¶II5 IT dI J-ilel o4I,1 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(iv) irr Ili fuj f Q.l'tcl Je3 TIt 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(v) 3ç [ dIdIo1 Ii  1o1! TtT ITT, 1TIt TI TTf t o9lc'I IIid dl4I I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

1ff1Tr 3cfld 3c'-lldo1 lc1i jd)dIrf IIL! 5it Tt ti  3TII4J1 I T* If1r 

TTifr dtkl d-fl- 41 dl$' 3flT l 3Tf ft 31kld (3ltItr) Tu Ir 3TfffrPT (r 2), 

1998 c1) iW 109 Tr IrII T d  dI 3Tr uIIl q t  tift fi II 
Credit of any duty allowed to be utilized towards payment of excise duly on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the l-'inance (No.2) 
Act, 1998. 

34('c.c1 3ITf ifT t ¶,lIIli WII t-1&lI EA-8 , ft it ca-ç.l 3c-Uc,o1 (3TtI1f) IIi!ce), 

2001, Ilii 9 3TMlf III~% , 'ti 3lTf 11uI 3 m-u iMir 4'i 5uil iITtv_I 

34fci 3TRT 1TT '-i 3TTt 3FItlT 3TlT 41 t yI1i çjdj 4 5Ti r4Tf1fl ITT t 

3c'.lI le.ct 31t11f, 144 ilil Urn 35-EE   ft11IftT  4 1T&Z1 l*[ 

TR-6 rf çdoi t IT T1vI / 
The above appiication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE 61 CEA, 1944, under 
Major Head of Account. 

ojTUT 31TT T1  tlfti ]ci 4  31ct4d1l l 51T4't 1TfV 
çjdo ff c*iil  1l 3Wt c ff Tt 200/- dIdIo1 ¶ii '1W 3jf Zff -1c'ldo1 

1 ct,  e1I fr 1000 -/ f dJdo-  fzTr 3$I  I 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ks. 1000/- where the amount involved is more than 
Rupees One Lac. 

31Tf c4  J-Jc4 31Tfr E& .1a-tIcf lft ic-,i1Ict, '9c 3TIf f1V le1' T dlc1Id, 1Fd 

T 'iiIlI tiiITh  lcl  l IT Z1U1 31Ikik 
iTh 3111lf ?J tT +Hc1,I.e 4"l ii 3TIT 1T lIdI I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant Ii ibunal or 
the one application to the Central Uovt. As the case may be, is filled to avoid scriptoria work if 
excising Ms. 1 lakh fee of Rs. 100/- for each. 

(E) iftfii a-1IIIeI1 1ch 3TZTR, 1975, 3l1+tl-I 3TTlTT 1c4 3Tf t! T1f 3Uf 4 
cii tIT 1ftr 6.50 F lIle1I iii lii rii1vi / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms cii 
the Court Fee Act,1975, as amended. 

lii Ie4, c .3c'1IC le4i lIcb  3i11)c),   (rz SIl) 1l, 1982 
1 1f J1Ii1eIf cf-' I-1Id cttc1 Ii 41 3frt lIo1 3lIcbid 1Ef 'iildl I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

3t.t i')ili wrfrr it aT'1lr dIic'I f Icl cTh.4ct, I -dci 3Thl ici ci - 1T1Tff fv, 

314'tlTff iThi *ul.c. www.cbec.gov.in  it ~  TIIt I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website wwrw.cbec.gov.mn  

(C) 

(i)  

(ii)  

(iii)  

(iv)  

(D) 

(F)  

(G)  
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ORDER IN APPEAL 

M/s. Parth Poly Woven P.Ltd., Plot No. 1601/2, GIDC-ll, Sabalpur, Junagarh (hereinafter 

referred to as "the appellant") has filed two appeals against the 010 No. 01 to 04/SUPDT/AR-

JND/2016-17 dated 27.03.2017 & 010 No. 05 to 06/SUPDT/AR-JND/2016-17 dated 30.03.2017 

(hereinafter referred to as "the impugned orders") passed by the Superintendent, Central 

Excise, AR-Junagarh (hereinafter referred to as "the adjudicating authority"). Being periodically 

demand involving same issue, both the said appeals are being taken up commonly in this single 

order. 

2. Briefly stated, the facts are that six Show Cause Notices during the period from 

02.03.2012 to 09.10.2015 were issued to the appellant alleging that:- 

During the period from February, 2011 to July, 2014 & August, 2014 to July, 2015, 

the appellant had wrongly availed CENVAT Credit totally amounting to Rs.2,01,035/-

& Rs.27,109/- of service tax paid on outward transportation services; 

• Said services, being used for transportation of finished goods beyond the place of 

removal,, are not covered in the definition of input service, as defined under Rule 

2(l) of CENVAT Credit Rules, 2004; 

• Outward transportation on final products is a post manufacturing activity; 

• Said rule has specifically been amended vide Notification No. 10/2008-CE (NT) dated 

10.03.2008 by which the words "clearance of final products from the place of 

removal" have been replaced by the words "clearance of final products upto the 

place of removal". 

• The clearance is at factory gate viz. Place of removal as defined under Section 

4(3)(c) of the Central Excise Act, 1944; 

• Accordingly, the combined reading of above Rules/Section, credit thereof cannot be 

allowed to the appellant; 

• Freight charges incurred from the place of removal to the point of delivery do not 

constitute the assessable value of excisable goods; 

• If the sale has taken place at the destination point in terms of the sale 

contract/agreement, the credit of the service tax paid on the transportation up to 

such place of sale would be admissible, if it can be established by the said party of 

such credit that the sale and the transport of property in goods occurred at said 

p ice. 

The aforesaid SCNs, therefore, inter-a/ia demanded CENVAT Credit wrongly availed and 

utilised along with interest and further proposed penalty from the appellant. 

3. The Adjudicating authority, vide the aforesaid impugned orders, confirmed the demand 

of wrongly availed CENVAT Credit along with interest thereon and imposed equal penalty 

thereon on the appellant. 

4. Feeling aggrieved, the appellant filed the present appeals on the following grounds:- 

• The transactions are on FOR basis and therefore in view of the settled law, the 

transactions can very well be said to have been completed at the customer's premises. 

The Hon'ble Board as well as the Hon'ble Appellate Authorities have settled the law that 

if the transactions are on FOR basis, the place of removal could be the place at the 

customer's premises, which the appellant, by way of producing lorry receipts, ledger 

accounts, contracts etc. has proved beyond doubt that the transactions are on FOR basis 

and therefore the credit is clearly allowable; 
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• Earlier identical SCN dated 19.12.2014 was adjudicated vide 010 dated 20.02.2015 and 

appealed but after considering the facts and the relevant document was set aside with a 

direction to allow the credit if the transactions are found to be on FOR basis. Meanwhile 

another SCN was also issued to the appellant on the identical issue, but the same was 

also adjudicated & confirmed by the Commissioner (Appeals). 

• In case of M/s. Applied Auto Industries Pvt. Ltd., wherein the Hon'ble CESTAT, 

Ahmedabad held that if the transaction are on FOR basis, the credit of service tax paid 

on outward transportation is available even after the amendment in the definition of 

the word "input service" after 01.04.2008. 

• The department had full knowledge of the fact of availment of such credit and therefore 

the proviso to Section 11A(1) is not attracted and consequently the demand is barred by 

limitation; 

5. The appeals were filed before the Commissioner (Appeals), Rajkot. The undersigned has 

been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of 

appellant vide Board's Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under 

Secretary (Service Tax), G.O.I, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing on the basis of 

Board's Circular No. 208/6/2017-Service Tax dated 17.10.2017. 

6. Personal hearing was granted to the appellant on 22.03.2018, wherein Shri Paresh 

Sheth, Advocate appeared on behalf of the appellant and reiterated the same as mentioned in 

his appeal memorandums. He also submitted that the credit of service tax paid was an input 

service in view of the various decisions and the clarifications issued by Hon'ble CBEC, and that 

the issue under consideration was disputable and the Hon'ble Board as well as the judicial 

authority were in favour of the assessee and therefore it could not be said that there was an 

intention to evade payment of duty. He also referred the following decisions:- 

- ITC Ltd Vs. CCE, Bangalore-Il, as reported in 2017 (51) STR 294 (Tn-Bang.); 

- CCE, Hyderabad Vs. Pokarna Ltd., as reported in 2013 (292) ELI 316 (Tri.-Bang.); 

- Madras Cements Ltd. Vs. Addl. CCE, Bangalore, as reported in 2015 (40) STR 645 

(Kar.). 

7. I have carefully gone through the facts of case, the grounds mentioned in the appeals 

and the submissions made by the appellant. The question to be decided in both the appeals is 

whether the appellant is eligible for the CENVAT Credit of the service tax paid on outward 

transportation of goods or otherwise. 

8. I find that the definition of 'input service' as provided under Rule 2(l) of the CCR, 2004 

means any service used by the manufacturer, whether directly or indirectly, in or in relation to 

the manufacture and clearance of final products upto the place of removal, and outward 

transportation upto the place of removal. From the aforesaid definition, I find that the service 

should be used by the manufacturer which has direct or indirect relation with the manufacture 

or clearance of final products upto the place of removal and also the inclusive clause restricts 

the outward transportation upto the place of removal. 

9. I also find that the place of removal has been defined under Explanation (c) to Section 4 

(3) of the Central Excise Act, 1944, according to which, "Place of Removal" means "a factory or 

any other place or premises of production or manufacture of the excisable goods; a warehouse 

or any other place or premises wherein the excisable goods have been permitted to be 

deposited without payment of duty; a depot, premises of a consignment agent or any other 

place or premises from where the excisable goods are to be sold after their clearance from the 

factory, from where such goods are removed". 
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10. I also find that the Board, vide Circular No. 97/8/2007-ST dated 23.08.2007 has clarified 

the issue regarding admissibility of the CENVAT Credit in respect of service tax paid on the 

goods transport by road. The relevant text in Para 8(2) of said circular reads as under:- 

"However, there may be situations where the manufacturer/consignor may claim that 

the sale has tiken place at the destination point because in terms of the sale contract 

/agreement (i) the ownership of goods and the property in the goods remained with the 

seller of the goods till the delivery of the goods in acceptable condition to the purchaser 

at his door step; (ii) the seller bore the risk of loss of or damage to the goods during 

transit to the destination; and (iii) the freight charges were an integral part of the price 

of goods. In such cases, the credit of the service tax paid on the transportation up to 

such place of sale would be admissible if it can be established by the claimant of such 

credit that the sale and the transfer of property in goods (in terms of the definition as 

under Section 2 of the Central Excise Act, 1944 as also in terms of the provisions tinder 

the Sale of Goods Act, 1930) occurred at the said place." 

11. I also find that the aforesaid Circular was modified by the Board, vide Circular No. 

988/12/2014-ST dated 20.10.2014 issued from F.No.267/49/2013-CX.8, the relevant portion of 

which envisages as under:- 

"3) The operative part of the instruction in both the circulars give similar direction 

and are underlined. They commonly state that the place where sale takes place is the 

place of removal. The place where sale has taken place is the place where the transfer 

in property of goods takes place from the seller to the buyer. This can be decided as per 

the provisions of the Sale of Goods Act, 1930 as held by Hon'ble Tribunal in case of 
Associated Strips Ltd Vs Commissioner of Central Excise, New Delhi [2002 (143) ELT 131 ( 

Tn-Del)]. This principle was upheld by the Hon 'ble Supreme Court in case of M/s. Escorts 

JCB Limited v. CCE, New Delhi[2002 (146)  E.L.T.  31 (S.C.)]. 

4) Instances hove come to notice of the Board, where on the basis of the claims of 
the manufacturer regarding freight charges or who bore the risk of insurance, the place 

of removal was decided without ascertaining the place where transfer of property in 

goods has taken place. This is a deviation from the Board's circular and is also contrary 

to the legal position on the subject. 

5) It may be noted that there are very well laid rules regarding the time when 

property in goods is transferred from the buyer to the seller in the Sale of Goods Act, 

1930 which has been referred at paragraph 17 of the Associated Strips Case (supra ) 

reproduced below for ease of reference - 

"17. Now we are to consider the facts of the present case as to find out when did 

the transfer of possession of the goods to the buyer occur or when did the 

property in the goods pass from the seller to the buyer. Is it at the factory gate as 

claimed by the appellant or is it at the place of the buyer as alleged by the 

Revenue? In this connection it is necessary to refer  to certain provisions of the 

Sale of Goods Act, 1930. Section 19 of the Sale of Goods Act provides that where 

there is a contract for the sale of specific or ascertained goods the property in 

them is transferred to the buyer at such time as the parties to the contract intend 

it to be transferred. Intention of the parties are to be ascertained with reference 

to the terms of the contract, the conduct of the parties and the circumstances of 

the case. Unless a different intention appears; the rules contained in Sections 20 

to 24 are provisions for ascertaining the intention of the parties as to the time at 

which the property in the goods is to pass to the buyer. Section 23 provides that 

where there is a contract for the sale of unascertained or future goods by 

description and goods of that description and in a deliverable state are 

unconditionally appropriated to the contract, either by the seller with the assent 

of the buyer or by the buyer with the assent of the seller, the property in the 

goods thereupon passes to the buyer. Such assent may be expressed or implied 

and may be given either before or after the appropriation is made. Sub-section 

(2) of Section 23 further provides that where, in pursuance of the contract, the 

seller delivers the goods to the buyer or to a carrier or other bailee (whether 
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named by the buyer or not) for the purposes of transmission to the buyer, and 
does not reserve the right of disposal, he is deemed to hove unconditionally 
appropriated the goods to the contract." 

6) It is reiterated that the place of removal needs to be ascertained in term of 
provisions of Central Excise Act, 1944 read with provisions of the Sale of Goods Act, 
1930. Payment of transport, inclusion of transport charges in value, payment of 
insurance or Who bears the risk are not the relevant considerations to ascertain the place 

of removal. The place where sale has taken place or when the property in goods passes 

from the seller to the buyer is the relevant consideration to determine the place of 

removal." 

12. In view of the above, I find that the availability of CENVAT Credit in respect of Service 

Tax paid on outward transportation would depend upon the condition that the appellant has to 

establish that the sale and the transfer of property in goods occurred at said place. This can be 

decided as per the provisions of Section 19 of Sale of Goods Act, 1930, which envisages as 

under:- 

"Property passes when intended to pass.— 

(1) Where there is a contract for the sale of specific or ascertained goods the 

property in them is transferred to the buyer at such time as the parties to the contract 

intend it to be transferred. 

(2) For the purpose of ascertaining the intention of the parties regard shall be had to 

the terms of the contract, the conduct of the parties and the circumstances of the case. 

(3) Unless a different intention appears, the rules contained in sections 20 to 24 are 

rules for ascertaining the intention of the parties as to the time at which the property in 

the goods is to pass to the buyer." 

13. In this regard, I find that though the appellant has produced a copy of contracts, 

invoices, lorry receipts, & ledger accounts etc. for some of the transactions to substantiate their 

claim that the transactions were on F.O.R. basis., yet such nature of transaction by itself as well 

as these documents, produced by the appellant, does not conclusively prove the test of "where 

the sale has taken place or when the property in goods passed from the seller to the buyer1'. I 

also agree with the adjudicating authority that "F.O.R. (Free on Road)" is a term used in 

commercial parlance which can only convey that the consignor agrees to arrange for 

transportation of goods to the destination point and hence, can be viewed as a term of 

delivery, which, per se, cannot be viewed as a relevant and decisive factor to hold admissibility 

of CENVAT Credit on outward transportation. I also find that the appellant has merely acted as 

an arranger of transportation facility on behalf of the customers and paid such transport 

charges to the transporter. But, it does not mean that the sale has taken place or the property 

in goods passed from the seller to the buyer, at the destination i.e. buyer's place. 

14. In this regard, the appellant has argued that the adjudicating authority has erred in 

confirming the demand on the ground that the documentary evidences submitted along with 

the submission does not prove beyond doubt that the transactions are on FOR basis and the 

observation in Para 38 (Para 33 of the first order) is also improper and bad in law and is liable to 

be set aside. However, the appellant has failed to explain as to how the findings of the 

adjudicating authority are bad in law. 

15. I also find that the burden to prove the place of removal is lies on the appellant, and 

according to both the aforesaid Circulars dated 23.08.2007 & 20.10.2014, the appellant was 

required to demonstrate terms or conditions of the contract of the sale to substantiate that the 

sale has taken place or property in goods passed from the appellant to its buyers /customers at 

such other place other than factory gate. In this regard, though the appellant has produced 

copy of agreement with some of the customers and claimed that agreements in respect of 

some of the customers are produced to avoid multiplicity of documents. However, the 
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adjudicating authority has held that this is not the case where some specimen copies would 

suffice the purpose to explain their stand; that in many cases, the goods have been supplied 

based on oral orders; that on perusal of some purchase orders, place of delivery of the goods is 

not mentioned. In view of the above all, I do not hesitate to hold that the appellant has failed 

to discharge burden to claim eligibility of CENVAT Credit. Accordingly, I do not find any merit in 

both the appeals. 

16. I also agree with the appellant's view, raised in grounds of appeal that while 

determining the place of removal, the payment of transport, inclusion of transport charges in 

value, payment of insurance or who bears the risk are not the relevant consideration. But, to 

claim CENVAT Credit on outward transportation, it is a mandatory requirement for the 

appellant to prove that the sale has taken place or property in goods passed from the appellant 

to its buyers /customers at such other place other than factory gate, which the appellant has 

failed, as discussed in foregoing Paras. 

17. Regarding the judgments, upon which the appellant has relied upon, I find that since the 

appellant has failed to establish that the sale and the transfer of property in goods occurred at 

buyer's place, they are not applicable in the present case. 

18. In view of the above, I also find that once the credit is held to be inadmissible, the 

penalty is also recoverable from the appellant. In this regard, the appellant argued that the 

issue under consideration was disputable and the Hon'ble Board as well as the judicial authority 

was in favour of the appellant and therefore it could not be said that there was an intention to 

evade payment of duty. I do not agree with the contention of the appellant in as much as on 

going through my aforesaid findings, it is clear that the place of removal cannot be considered 

as buyer's place. Hence, the appellant has violated the conditions of the provisions of Central 

Excise Act, 1944 and rules framed there under. The appellant has also failed to comply with the 

requirement as shown in both the aforesaid circulars dated 23.08.2007 & 20.10.2014, as 

discussed hereinabove. Accordingly, the appellant is liable for penalty under Rule 15 of CENVAT 

Credit Rules, 2004. 

19. In view of the above, I disallow both the appeals filed by the appellant by upholding the 

impugned orders. 

20. The appeals filed by the appellant stands disposed off in above terms. 
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