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lh/ 4p dflt/  ett,  j/ 

I'3tk / '31141'1 4k / IIllI41 TU M fIcI 1T" d$,I fc1: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Coinnissioner, 

Central Excise/ST / GST, Rajkot/Jamnagar/Gandhidham 

.. fl,1&  riTznaT9T /Name&Address of theAppe].lant&Respondent :- 

1. Ws Perfect Auto Services , GIDC-I, Plot No. 81,82 & 91,, Dolatpara, Rajkot Road, Junagadh, Bhavnagar. 

2. MJs.Shri. Suryakant H. Patel (Director M/s Perfect Auto Services),, GWC-1, Plot No. 81,82 & 91, Dolatpara, 

Rajkot Road,, Junagadh, Bhavnagar. 

3. M/s.Shri. Keval S. Patel (Director M/s Perfect Auto Services),, GIDC-I, Plot No. 81,82 & 91, Dolatpara, 

Rajkot Road,, Junagadh, Bhavnagar. 
TT(11W) flTt °Hs.))i 44'im iq,j'U / ,ls)q.v., ci 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in 
the tollowing way. 

(A) T tj c'ij T  4(4fiq r$4igI1uI I41{, S111$4$I .1944 t RT 35B 
ii4ci fiisPq.i, 1994 91i 86 d 4fi4H1t  

Appeal to Customs, Fvcisp & Service Tax Appellate Tribunal under Section 35 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(1) q 4t.i 1qi.  d441ef1q -4t 44IIuI ftE, 2, 

The special bench of Customs, Fwise & Service Tax Appellate Tribunal of West Block No. Z  RI( Purani, New Delhi mall 
matters relating to classification and valuation. 

(u) 's TU. i iiir fta frwr ç * qiqt 4lcfli  
Øe.)#t i- Oo$t4t.jt -qi1, / 

To the West regional bench of Customs, Fe & Service Tax Appellate Tribunal (uliAT) at. 2" Floor, Bhauxnali 
Bhawan, Asarwa Ahinedabad-380016m case of appeals other than as mentioned in para 1(a) above 

ii4flq qiflq.,, ft  ( 1q.iift, 2001, T W 6 aici4ci T1ffi 
EA-3T l.t.qi WT9T,f  I T1cqi TW ,T1iT1T 

ffTTT TT ''it, 5 W1 T * 9W  W7TT  T 50 91W arr 'O 'TZ P  l,00 
5,000/- 'T 9T 10,)0/-  '4 r Itf1 wr i r TIi 
1i TT9T  i tTi 91W l 1j__ 9i J1 ujktst Jt 1T  1TT tT ¶ttj 

T& t u.i, tT t BW WI9T tT WIT T 991 ,'flc4ls -qiqtlthptui 9191TT t I T9 dust ( 9Tt) 
fIt! icf-'t WTW 500/- 9T Puftici t 3rir9T P1T I / 

The appeal to the Appellate Tribunal shall be filed in quadruphcate in form EA-3 / as prescnl,ed under Rule 6 of Central 
Excise lAppealj Rules 2001 and shall be accompanier against one which at least shotild be accompanied by a fee of Rs. 
I .i./- Rs.5000/- Rs.[0,000f- where amount of dutydemand/interest/penalty/refund is upto 5 Lac, 5 Lac to 50 Lac and 
a. • e 50 Lac respectively in the form of crossed batik draft in favour of Asst. Regstrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of Theplace where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. SW!-. 

ø4k4jg  9Tfl9, j1W 4,l4q1j1994*t  8TT 86(1)    1qs.'  l4qe gi 4, 194, t1ilW 9 R)  
11fWS.T-5 tt.fl if  i4li 'T1 (-s'i. * 

}11 r* lYTr ,rTranqt fq5 
91W lT kl 95 91W Tt 'iT 50 91W 9'i 9'iT 0 91W 'T * 'i'i: , 00/- , 5,000/- 'i'i'iT 

rTuT 1'iT 911i t j.dci 'ftfk -ql.liIlq$.i t 91191 f91r I 191T sii ( ) 51tt 6Ii4.t-'T lOW 500/- 
qtTHu1fki 991'i9T.ii I! 

The appeal under sub section (1) of Section 86 of the Finance Act.  1994, to the Appellate Tribunal Shall be ified in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(i) of the Service Tax Rules, 194, and Shall be accompanied by a 
c. • of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of l<s. 
lii/- where the amount of service tax & interest demanded & penalty Levied of Es. 5 Lakhs or less, Rs.wU/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceedin&Rs. Fifty Laths, 
Rs.10,000/- where thepjmt of service tax & interest demanded & penalty levied is more than fifty La[hs rupees, in the 
form of crossed banli draftitr-favour of the Assistant Registrar of the bench of nominated Public Ce.10 Bank of the place 
where the ben (qfrthiMaFls lt9atecL / Application made for grant of stay shall be accompanied by a fee of Rs.500,r-. 

' -....-.. / _;.'- 

(B)  



(i) 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

passed by the Coxmnissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Exdse/ Service 
Tax to file the appeal before the Appellate TribunaL 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

Central Excise or Commissioner, Central Excise (Appeals) (one ot which shall be a certthedcopy) and copy of the order 

1r iit,1994 RT 86 1-!1TTf (2) *(2A) ai41i,  fqqi4, 1994, 9(2) 

j/ qict ai'flcflq riiqjfut tfrt / 

rr iftr *rr ( * t it 'ufi t 'Tt) 3* d r i'esdtipa T 'apa, 7( 
9 (2A) 9 faPO S.T.-7 * W 'acM i4 STW4T m (W), 4*q 

(ti) ftiii ..c1l1 'aci' T t 1Ib d14lc4 4lilUi (sc I41cI l4t5i * 'acMlc diff141 1944 
1t 35t a'a4ct fulq Ris, 1994 I %IRT i'a4ci qi a,ii apflt.flq 
.lIvii * ftw 'ac'i 10 '10%), TT r14 L 'tI fr  , 

'aec iIi 
(i) RT11 'a4cir 
(ii) di  
(iii) ik i1qijq  jqij 6 
- ffl  ( 2) tt1204   1L) 

aI~Tt ak  
For an appeal to be filed before the CESrAT, under Section 5F of the Central F.*ise Act, 1944 which is also made 
applicable to Service Tax under ietion 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty. where penalty alone 
is in dispute, provided the amount of pre-deposit payable would be subiect to a ceiling of Rs. 10 Crores, 

Unaer Central Excise and Service Tax, l)uty Demanded" shall indude: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit bken, 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Son shall not apply to the stay application and appeals pending 
before any appellate authority prior to the conimencementof the Finance (No.2) Act, 2014. 

1RtF tt1I'(. iOsvi d4Ill: 
Revision pphcation t Government of India 
W ii *f qj ii'i  fIs4lIci k 'acM}' j5 i&tPii4,1994  tRT 35EE liw 

Usiu aec.f 1*t 'i "iisf 'fl.i W4t, iTt 14-110001, T ¶T 'TT 
'I 

A iinrision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of 
Finance, Department of Revenue 4th Floor, Jeevlin Deep Building, Parliament Street, New lYelhi-110001 under Seclion 
35EE of the CEA 1944 in lesped o the following case, governed by nrst proviso to sub-section (1) of Section-5B ibidi 

f#  

* arf ; 41 it 'i 
(i) tsT t& '4RI irr 415RU1 'I'sI.I 

wi ir*iI 
In case  of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) flq1y f1ui *4s TiTiT %TT1q 3cMIc (ft) T**, 

In case of rebate of duty of excise on to any country or territory outside India of on excisable material used 
in the manufacture of the goods whice any country or territory outside India. 

(iii) iTf 'aMl tfiTfTiTilTl / 
In case of goods exported outside India export to Nepai or Bhutar without payment of duty. 

F11 T'aeii t& uuM1 
(iv) (41'ticl) aliI144i (9 2),1915 TU 109 U iitk W1TT'Tftr 

dit o any duty allowed to be utilized towards payment of excise duty on final products under the orovisions of this Act 
or the Rules ma1e there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under 

rvr  3 Ta1cl4O Tft'I1 i ir4tti ii1 TiT 
'ac'ii4 I.1'i'i, 1944 15t BTU 35-EE T ctctI5lk1 P44t T1 

Theab&re application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Frriqp (Appeals) 
Rules, 2001 withm 3 months from the date on which the order sought to be appealed against is communicated ar iball be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Sedion 35-RE of CEA, 1944, under Major Head of Account. 

5UI dflq,i T4fc1 I4WcI taiq4l *'lT1 
ij 200/-r iTITiT11 afrT 

1000 
The revision application shall be accompanied by a fee of Rs. 200J- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

*t     5I   T tRT'VT jII T 1Z 

ia'fl(lq 9TViT4 I / lncase, 
lithe order covers variousnumbers of order- in Original, fee for each 0.1.0. should be taid in the aforesaid manner, not 

withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is tilled to avoid scriptoria work if excising e. 1 iski' fec of 100/-for each. 

(E) qqlsjsit1c1 j'qjn 9j5 aIlPii, 1975, c  i itIT eiI 1 1T9 'lIl t q ftutfln 6.50 
iIIciq jihi14 91TPiT'iTrTIJ / 

One copy of aj,plication or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee 
stamp of Rs6.5Jas prescribed under Schedule-I mlerms of the Court Fee Act,1975, as amended. 

(F) P[ 'ail lqI  ao1L{li  (T fi) fts44ul, 1982 *  
1I !1 3fft ft 5l1W si'1f 1iT ITTf / . 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Frc'se and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(0) PWk  4I1c1 * * 5Ib1 f0  itt Q.1c1f  fTt 4)i4I j1I1fl44 jJ% 

etailed and ltest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may refer to the I5epartmental website www.cbec.gov.in  

(C) 

(v)  

(vi)  

(D) 
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:: ORDER IN APPEAL:: 

The appeals listed below have been filed by the following appellants no. 1 to 

appellant no. 3(hereinafter referred to as "the appellants") against Orders-In-Original 

No. BHV-EXCUS-000-ADC-16-2018-19 dated 27.03.2019 (hereinafter referred to as 

"the impugned order") passed by the Additional Commissioner, CGST HQ, Bhavnagar 

(hereinafter referred to as "the adjudicating authority"). 

Sr. No. Appeal File No. Appellant Appellant No. 

01 V2/32/BVR/2019 M/s. Perfect Auto Services, G.l.D.C.-1, Plot 
No.81,82,92, Dolatpara, Rajkot Road, Junagadh 

Appellant No.1 

02 V2/33/BVR/2019 Shri Suryakant H. Patel, Director of M/s. Perfect Auto 
Services, G.l.D.C.-1, Plot No.81,82,92, Dolatpara, 
Rajkot Road, Junagadh 

Appellant No.2 

03 V2/31/BVR/2019 Shri Keval S. Patel, Director of M/s. Perfect Auto 
Services, G.LD.C.-1, Plot No.81,82,92, Dolatpara, 
Rajkot Road, Junagadh 

Appellant No.3 

2. Brief facts of the case are that an inquiry was initiated against the Appellant No.1 

by Anti-Evasion Section, Central Excise, HQ, Bhavnagar which revealed that the 

Appellant No.1 was having "authorized service station" for their principal viz. Maruti 

Suzuki and Tata etc.; that the Appellant No. 1 was collecting handling charges from 

their customers to whom they were selling car but was not paying service tax on the 

cargo handling service rendered in the form of handling charges; that the Appellant 

No.1 received incentive and discount from their principal for promoting the sale and 

provided service under the category of Business Auxiliary Services but had not paid 

service tax; that the Appellant No. 1 paid commission to their Directors i.e. Appellant 

No. 2 and Appellant No. 3 during the period from 2008-09 to 2012-13, in addition to the 

remuneration; that the Appellant No. 1 was liable to pay service tax for the year 2012-

13, under reverse charge mechanism in terms of Notification No. 30-2012-ST dated 

20.06.2012 as amended by Notification No. 45/2012-ST dated 07.08.2012 however, the 

Appellant No. 1 had not paid service tax; that the Appellant No. 2 and Appellant No. 3, 

were liable to pay service tax on the commission for the period from 2008-09 to 2011-

12, however, the Appellant No. 2 and Appellant No. 3 failed to discharge service tax. 

2.1 The Show Cause Notice No. V/15-08/DEM-ST/HQ/2014-15 dated 21.04.2014 

was issued for recovery of service tax of Rs. 63,38,604/- from Appellant No.1 under 

proviso to Section 73(1) of the Finance Act, 1994 (herein after referred to as "Act") read 

with Rule 7(2) of the Service Tax Rules, 1994 (herein after referred to as "Rules") along 

with interest under Section 75 of the Act and proposing penalty under Section 77, 

Section 77 (c) and Section 78 of the Act on Appellant No. 1; recovery of service tax Rs. 

24,92,600/- each from Appellant No.2 & Appellant No. 3 under proviso to Section 73(1) 

of the Act read with Rule 7(2) of the Rules along with interest under Section 75 of the 

tJ proposing penalty under Section 77, Section 77 (a), Section 77 (b), Section 77 

(e) and Sptiçn 78 of the Act on each of Appe1 ant No 2 & Appellant No 3 

Page No. 3 of 13 
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2.2 The adjudicating authority vide impugned order has adjudicated the above SCN 

and confirmed recovery of the demand of service tax of Rs. 63,38,604/- from the 

Appellant No. 1 under Section 73(2) of the Act read with Rule 7(2) of the Rules by 

invoking extended period along with interest under Section 75 of the Act; imposed 

penalty Rs. 10,000/- under Section 77 of the Act, penalty Rs. 10,000/- under Section 

77(c) of the Act, penalty Rs. 63,38,604/- under Section 78 of the Act on the Appellant 

No. 1; confirmed recovery of the demand of service tax of Rs. 24,92,600/- from each of 

Appellant No. 2 and Appellant No.3 under proviso to Section 73(1) of the Act along with 

interest under Section 75 of the Act; imposed penalties on each of them, Rs. 10,000/-

under Section 77 of the Act, Rs. 10,000/- under Section 77(a) of the Act, Rs. 10,000/-

under Section 77 (b) of the Act, Rs. 10,000/- under Section 77(e) of the Act and Rs. 

24,92,600/- under Section 78 of the Act. 

3. Aggrieved, the appellant preferred these appeals, inter-a/ia, on the grounds as 

under: 

Appellant No.1  

(I) that the handling charges were included in the value of vehicle on which they 

paid VAT/sales tax; that handling charges are collected for the parts and 

components used while repairing or servicing of vehicles which are procured from the 

ware house/ depots of their Principal; that since the Appellant No. I have to incur octroi and 

other local taxes, freight, loading and unloading charges etc. on procuring such parts 

and components, they charge handling charges from their customers; that in terms of 

Master Circular of CBEC bearing No. 96/7/2007-ST, no service tax to be levied on 

transaction value of sale of goods and they placed reliance on decision in case of 

Ketan Motors Ltd. reported as 2014 (33) STR 165 (Tn. Mum); that since being an 

authorized service station of automobile companies, they can provide services for the 

vehicles manufactured by a particular automobile company. In view of the above, 

services provided in respect of the vehicle cannot be held to be taxable services and 

they placed reliance on case law of Dynamic Motors reported as 2012 (26) STR 145 

(Tn-Del.); that the handling charges are collected as part of value of goods in 

composite activity of sale and services and the invoice issued is for sale of goods as 

well as for collection of service charges, no service tax can be levied, especially when 

the goods are made subject to payment of sales taxNAT on the value inclusive of 

handling charges; that they relied upon the judgment in the case of Automotive 

Manufacturers Pvt. Ltd. reported 2015 (38) STR 1191 (Tn-Born.). 

(ii) that 'incentive and discount' are in the nature of trade discount given by their 

Principal for meeting or exceeding sale target set out by them; that in agreement with 

the Principal, there is no specific provision showing exact quantum of the incentive 

d discount; that early payment incentive received by the Distributor on distribution 

of the Principal and retained by them is not liable to service tax as there is 
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no service involved; that they relied upon case law of P. Gautam & Co. reported as 

2011 (24) STR 447 (Tri-Ahmd.); that the Appellant No.1 is authorized service center 

of the manufacturer and the incentives are offered as per rates fixed by such 

manufacturer. In that case service tax demand on the sale/target incentive on sale of 

vehicles and spare parts is unsustainable and they placed reliance on the judgment in 

the case of Sal Service Station Ltd. reported as 2014 (35) STR (625) (Tri-Mumbai). 

(iii) that the amounts received by the Directors are their share of profit and not for 

any service, the same cannot be made liable to service tax; that service tax confirmed 

on the profit share received by the Directors who are nothing but employees of the 

Appellant No. 1; that on remuneration paid to directors, no service tax shall be 

payable if there is employer employee relationship between the parties. They relied 

upon the judgment in the case of Allied Blenders & Distillers Pvt. Ltd. reported as 

2019 (1) TMI 433-CESTAT Mumbai; that as per provisions of the Companies Act, 

2013 'whole-time director' of any company is nothing but an employee of the said 

company and any remuneration / commission etc. paid to them is salary only; that a 

whole-time director can be compensated by way of not only remuneration but also by 

way of commission based on net profits of the company; that they placed reliance on 

the judgment in the case of Ramaben A. Thanawala vs Jyoti Ltd. & Ors. reported 

AIR 1958 Born 214, (1957) 59 BOMLR 671; that it isa well-settled position in law iat 

the Act would prevail over the Rules or Notifications issued thereunder. Whefl the 

activity of employment itself is excluded from the definition of "service" i',ier the 

Finance Act, 1994, there is no question of taxability of such service under Aification 

No.30/2012-S.T. dated 20.06.2012; that the whole-time/managing/execu .e directors 

are under a contractual employment. Hence, it cannot be considered a '4 service and 

the question of taxability under reverse charge mechanism does not e e. 

(iv) that Section 17 (1) of the Income Tax Act, 1961, defines th., word 'salary'. In 

the said sub-section (1) of section 17, at clause (iv), it has been r'ovided that salary 

includes 'any fees, commissions, perquisites or profits in lieu of r  in addition to any 

salary or wages' and therefore, commission paid to any directc s nothing but a part 

of salary only; that in a number of judicial pronouncements unJr the Income tax law, 

it has been held that commission paid to directors for the wor1  done in their capacity 

as whole-time directors is to be treated as an incentive in Jdition to salary and the 

same didn't come within the purview of commission 'r brokerage or fee for 

professional or technical services; that they relied upon fotowing case laws: 

- Nashik Metals (P.) Ltd. V/s. Income Tax Officer, Ward-2 ( Pune - [2014] 50 taxmann.com  
185 (Pune - Trib.) 

Jahangir Bin Factory (P.) Ltd. V/s. DClT [2009] 126 TTJ '7 (KOL.) 
Rent Works India Pvt. Ltd. v. Commissioner of Central Ecise, Mumbai-V - 2016 (43) SIR. 

(Tri.-Mumbai). 

tve General Circular No 24/2012 daV 09 08 2012 of the Ministry of 

oror.ate Affairs it was clarified that only in respect of payments made to non-whole 
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time directors (who are not employees of the company working regularly for the 

company), service tax liability arises to the companies; that as long as there is an 

employer-employee relationship, mode of payment will not alter the nature of service 

provided by a director; that they placed reliance on Circular No. 11 51096109-S.T dated 

31.07.2009, which clarified that remuneration I commission paid to whole-time 

directors, being compensation for their performance, would not be liable to service 

tax. This clarification would apply even w.e.f. 01.07.2012 and the impugned order, 

demanding service tax on the profit share of the Directors, is liable to be set aside, 

being against the provisions of Section 65B (44) read with Section 66B of the Act. 

(vi) that the extended period of limitation is not invokable in the present case as 

there was no suppression of facts with an intent to evade payment of service tax 

since, they filed ST-3 returns regularly and the department carried out audit, thus, all 

the activities carried out by the Appellant No. I is well within the knowledge of the 

department; that it is improper to allege suppression, willful misstatement on the part 

of the Appellant No. 1. When the assessee is audited by the service tax authorities, 

suppression etc. cannot be alleged on the assessee, they placed reliance on the 

following case laws: 

Pragathi Concrete Products Pvt. Ltd. - 2015 (322) ELT 819 (SC). 
Rajkumar Forge Ltd. - 2010 (262) ELT 155 (Born) 
Batliboi&Co. Ltd. -2000 (117) ELT 460 (Tn-Born) 

- SipaniFibres Ltd. - 2007 (212) ELT 374 (Tn -Bang) 

(vii) that no penalty can be imposed under Section 77 of the Act as none of the 

conditiors specified therein have been met; that the allegation that the Appellant No. 

I failed to 2rovide any information to the department or produce documents or appear 

before the department on inquiry appears to be not tenable. In fact, there is no 

allegation in the show cause notice to this effect; that there is also no allegation that 

the Appellant b.1 has issued invoices not in accordance with the provisions of the 

Act or the Rules made there under. Thus, clause (e) is also not applicable. Thus, it is 

clear that none of the conditions of Section 77 are satisfied and therefore the 

proposal to levy penalty under Section 77 is without basis and does not stand. 

(viii) that in view of above submissions penalty under section 78 is not sustainable 

and they relied on case law of the Hon'ble Supreme Court in case of Akbar Badruddin 

Jiwani reported as 1990 (047) ELT 0161 SC. 

(ix) that there was a bonafide belief on part of the Appellant No. 1 that the activities 

of loading/unloading and hmndIing do not form part of the GTA service, therefore, 

there was reasonable cause for failure, if any, on part of the Appellant No. I to pay 

service tax and to file service tax returns, that Section 80 of the Act invokable in the 

prQsent case and penalties cannot be imposed under Sections 76, 77, 78 of the Act. 
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Appellant No.2 & 3  

(I) that the amounts paid by the Appellant No. 1 to Appellant No. 2 & 3 (Directors) is 

their share Profit; that service provided by the directors are in the nature of service 

provided by an employee to the employer and same is excluded from the ambit of 

service tax net; that even if the service tax is levied, the liability thereof shall be on 

service recipient under reverse charge mechanism. In the present case, service tax has 

been confirmed on the profit share received by the Appellant No. 2 & 3 who are 

employee of the Company. The Appellant No. 2 & 3 submits that on remuneration paid 

to them, no service tax shall be payable if there is employer employee relationship 

between the parties. They relied upon the judgment in the case of Allied Blenders & 

Distillers Pvt. Ltd. vs. CCEST, Aurangabad, 2019 (1) TM 433-CESTAT Mumbai; that 

Appellant No.2 & 3 also contended the allegation of penalty & invocation of extended 

period on the same ground as submitted above by the Appellant No.1. 

4. Personal Hearing in the matter was attended by Shri Sanket Gupta, Advocate on 

behalf of the Appellants, he reiterated the submissions of appeal memo and stated that 

the commission paid to the directors is part of salary under Income Tax also and 

therefore the service tax is not chargeable and accordingly the penalty and interest on 

the firm and as well as the directors are not imposable and therefore, appeal may be 

allowed. 

5. I have carefully gone through the impugned order, appeal memoranda, records 

of personal hearing and written as well as oral submissions made by the appellants. 

The issue to be decided in the present appeals is whether in the facts and 

circumstances of the case the impugned order passed by the adjudicating authority 

confirming the demand along with interest and imposing penalty is correct, legal and 

proper or not. 

6. On going through the records I find that the Appellant No. I was authorized 

dealer and having authorized servic€ station of Maruti Suzuki India Limited (hereinafter 

referred to as 'MSIL') and purchased vehicles, accessories thereof, parts & components 

from MSlL on principal to principal b.sis. I find that the adjudicating authority held that 

the Appellant No. 1 had collected l':dndling charges from their customer to whom they 

sold the car and the said handling charges have been shown in the invoices raised by 

the Appellant No. 1. 

6.1 The appellant argued th': they collected handling charges for the parts and 

components used while repairing or servicing of vehicles which procured from the 

warehouse/depot of the principI; that since, the Appellant No. 1 has to incur expenses 

for octroi, other local taxes, fre:ght, loading & unloading etc. on procuring such parts and 

components, they charged handling charges from the customers. I find that the 
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Kotak, Accounts Manager/Chief Accountant of the Appellant No.1 in his Statement 

dated 18.4.2014 deposed as under: 

"Q. No. 5 On going through the profit and 1os3 account of your company for last five years, it 
has been observed that the company has shown income under heading "Handling charges". 
Please clarify what is the meaning of Handling charges? What work undertaken under name and 
style of Handling charges? 

Ans. No. 5 With regards to handling charges, I state that we are collecting handling charges from 
our customers to whom we are selling the Car. / produce here various Bills raised by our 
company for selling the cars which shows handling charges  

6.2 Thus, as deposed by the Accounts Manager of the Appellant No. 1, the handling 

charges coHected by the Appellant No. 1 pertained to services rendered in connection 

with delivery of cars to customers. Thus, the said handling charges were in no way 

connected with selling of parts and components used for repairing of cars as contended 

by the Appellant No. I .Once consideration is charged and recovered, over and above 

price of vehicle, it cannot be said that the activity carried out by them is only for sale of 

vehicles. I find that the Appellant No. I rendered services related to handling of vehicles 

and collected handling charges from their customers, and therefore, relation of 'service 

provider" and "service receiver' stands estabUshed and amount so charged was 

consideration for providing such services. The Appellant No. 1 is thus, liable to pay 

service tax on said handling charges under the category of 'Cargo Handling Service' as 

rightly held in the impugned order. 

6.3 The Appellant No.1 has contended that the recovery of handling charges are part 

of sales and any expenditure incurred by a dealer before sale is part and parcel of the 

taxable turnover liable to sales taxNAT, therefore, no service tax can be levied, 

especially when the goods are made subject to payment of sales taxNAT on the value 

inclusive of handling charges and they relied on case law of M/s. Dynamic Motors 

reported as 2012 (26) STR 145 (Tri.-Bom.), M/s. Ketan Motors Ltd. reported as 2014 

(33) STR 165 (Tri.-Bom.) and M/s. Automotive Manufacturers Pvt. Ltd. reported as 2015 

(38) SIR 1191 (Tri.-Bom.). I find that the AppeUant No. 1 argued that they paid the VAT 

on entire amount of sale, inclusive of handling charges. I find that the impugned SCN 

alleged that the Appellant No. 1 had separately mentioned handling charges in their 

invoice issued to the customer but they have not added handling charges while 

calculating VAT. I find that the adjudicating authority also held that the Appellant No. 1 

failed to produce substantial documents that they are paying VAT on handling charges. 

I have examined the said case law of M/s. Automotive Manufacturers Pvt. Ltd., wherein 

the Hon'ble Tribunal relied on case laws of M/s. Dynamic Motors and M/s. Ketan Motors 

Ltd. After examining the facts and circumstances of the present case, I am of the 

considered opinion that the facts of the case of M/s. Automotive Manufacturers Pvt. Ltd. 

are not similar to the facts and circumstance of the present case. I find that the demand 

,
,qfTservice tax in that case was on 'handling charges' incurred in connection with 

I
,, 
 procurpient of goods, which are included in the value of the goods sold and sales 
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taxNAT liability was discharged by the assessee on the value inclusive of the handling 

charges, whereas, in the present case VAT/Sales Tax is not assessed on value 

inclusive of handling charges recovered by the Appellant No.1 .Thus, facts of said case 

laws are different and distinguishable from the facts of the present case and hence, the 

said case laws are not applicable. 

6.4 In view of the above, I find that the Appellant No. 1 has provided taxable services 

for which they charged/received consideration in form of handling charges. I, therefore, 

find that the adjudicating authority has correctly held that the Appellant No. I is liable to 

pay service tax on handling charges along with interest. 

7. Regarding confirmation of demand on commission paid to Directors on reverse 

charge basis, the Appellant No. 1 contended that as per Income Tax provisions, 

commission paid to directors for the work done in their capacity as whole-time directors 

is to be treated as an incentive in addition to salary and the same didn't come within the 

purview of commission; that as per provisions of the Companies Act, 2013 the whole-

time director is nothing but a whole-time employee of the company and commission 

/remuneration paid to them is salary only. I find that the directors i.e. Appellant No. 2 & 3 

of the Appellant No. 1 were whole-time directors of the company, for which 

remuneration were paid to them by the Appellant No. 1. The Appellant No. I also paid 

commission to the directors during the period from 2008-09 to 2012-13. I find that the 

Central Government has expanded the provisions of payment of service tax under 

reverse charge mechanism to include services rendered by a director vide Notification 

No. 30/2012-ST. dated 20.06.2012 as amended by Notification No. 4512012-S.T. dated 

07.08.2012, which is reproduced bebw: 

Sr. 
No. 

Description of a service Percentage of payable 
by the providing by the 
service 

Percentage of service 
payable by the 
receiving the service 

1 2 3 4 
5A in respect of services provided or agreed 

to be provided by a director of a company 
to the said company 

NIL 100% 

7.1 I find that it is clearly provided in the Notification supra that the services provided 

or agreed to be provided by a director of a company to the said company is chargeable 

to service tax on reverse charge mechanism and therefore, the Appellant No. I is 

liable to pay service tax on the commission paid to their Directors on reverse charge 

bases with effect from 07.08.2012. 

8. I find that MSIL has given discount/incentive to the Appellant No. I for achieving 

the sales target, as per dealership agreement. I also find that the discount passed on by 

MSIL is directly concerned with volume of sale and since the transactions are on 

principal to principal basis, the discount/incentive received by the Appellant No. 1 from 

L-ttSL cannot be considered as commission income and same is not subject matter of 

/ tevy\of Service Tax in view of negative list of  services specified under Sectin 66D(e) of 
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the Act since this is nothing but trading of goods. Further, amount received by the 

Appellant No. 1 from MSIL in the form of incentiveltrade discount in achieving the 

targeted sale is not to be considered to be amount received towards performing any 

service as defined under Section 66B (44) of the Act since discount concerned with 

sale of goods and ownership of the goods transferred from MSIL to the Appellant 

No. 1 is at the time of sale of goods to the Appellant No. 1. Hence, I am of the 

considered view that amount received by the Appellant No. 1 in the form of 

incentive/discount from MSIL as per the contractual terms towards achieving the 

targeted sales of products of MSlL is considered as trade discount and cannot be 

considered as amount received towards promotion or marketing of goods on behalf of 

MSIL and therefore, the Appellant No. 1 is not liable to pay service tax of Rs. 

15,99,257/- on the incentive/discount received by the Appellant No. I under the 

category of "Business Auxiliary Service'. My views are supported by the Hon'ble 

CESTAT, Mumbai in similar case of Sai Service Station reported as 2014 (35) SIR 625 

(Tn. — Mumbai), wherein it has been h&d as under: - 

14. In respect of the incentive on account of sales/target incentive, incentive on sale of vehicles 
and incentive on sale of spare parts for oromotinq and marketinq the products of MUL, the 
contention is that these incentives are in the form of trade discount. The assessee respondent is 
the authorized dealer of car manufactured by MUL and are qetting certain incentives in respect of 
sale target set out by the manufacturer. These tarqets are as per the circular issued by MUL.  
Hence these cannot be treated as business oijxilian service.  

18. In respect of salesñarqet incentive, the Revenue wants to tax this activity under the category 
of business auxiliary se,vice. We have gone throuqn the circular issued by MUL which provides 
certain incentives in respect of cars sold by the assessee-respondent. These incentives are in the 
form of trade discount. In these circumstances. we find no infirmity in the adjudication order 
whereby the adjudicatinq authority dropped the demand. Hence, the appeal filed by the Revenue 

has no merit. 

(Emphasis supplied) 

8.1 In view of above, I have no Option but to set aside the impugned order confirming 

demand of service tax of Rs. 15,99,257!- including order for recovery of interest and 

imposition of penalty of Rs. 15,99,257/-. 

9. The Appellant No. 2 and 3 have contenoed that amounts received by them is their share 

Profit; that service provided by the directors are in the nature of service provided by an 

employee to the employer and same is exduded from the ambit of service tax net; that 

even if the service tax is levied, the Usbiiity thereof shall be on service recipient under 

reverse charge mechanism. 

9.1 I find that the Appellant No. 1 pa;d commission to their directors during the period 

from 2008-09 to 2012-13 apart fromsaary. For the period from 07.08.2012 to March, 

2013, the Appellant No. 1 is liable to pay service tax on commission paid to Appellant 

No.2 and 3 on reverse charge basis as hd by me in para supra. For confirmation of 

demand on Appellant No. 2 and 3 for the pe.rod from 2008-09 to 06.08.2012, I find that 

the.djudicating authority at pars 32. the impugned order has found that the 

Allart No 2 and 3 have provcled services to t Appellant 
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No.1. In backdrop of said findings I examine Board's Circular No. 115/09/2009-ST dated 

31.07.2009 relied upon by the Appellant No.2 and 3, relevarr para of the said Circular is as under 

"2. Both the matters have been examined by the Board and the clarifications are as under. - 

(I) 
(ii) The Managing Director/Directors (Whole-time or Independent) being part of Board of 
Directors perform management function and they do not perform corisultancy or advisoiy 

function. The definition of management consultant service makes it clear that what is envisaged 
from a consultant is advisory service and not the actual performance of the management function. 
The payments made by Companies, to Directors cannot be termed as payments for providing 
management consultancy service. Therefore, it is clarified that the amount paid to Directors 
(Whole-time or Independent) is not chargeable to service tax under the category 'Management 
Consultancy service'. However, in case such directors provide any advice or consultancy to the  
company, for which they are beinq compensated separately, such service would become 
chargeable to service tax." 

(Emphasis supplied) 

9.2 As can be seen from the above clarification, payment made to Director of a 

Company for performance of management function is not liable to service tax. 

However, if any advice or consultancy is provided by such directors to the Company 

for which they are compensated separately then they are liable to service tax. In the 

present case, as held by the adjudicating authority, the Appellant No. 2 and 3 provided 

advisorv/consultancy services to the Appellant No. 1. Under the circumstance, I 

concur with the findings of the adjudicating authority that the Appellant No. 2 & 3 are 

liable to pay service tax on commission received by them from the Appellant No. 1 

during the period from 2008-09 to 06.08.2012 under the category of 'Management 

Consultancy Service'. I, therefore, uphold confirmation of service tax demand upon 

Appellant No. 2 and 3. 

10. As regards imposition of penalties, I find that the Appellant No. 1 is an 

established company managed by pofessonals and always had knowledge by virtue 

of Income Tax laws that their Directors can work for other companies as well by 

rendering them their services as Directors and are statutorily treated as distinct 

persons from the employer-employee relationship. I find that negative list regime is very 

unequivocal, and except the categories mentioned therein, no activity is entitled for 

exemption from levy of service tax leaving no scope to harbor any doubt whatsoever. 

Therefore, it transpires that though there was no ambiguity in law, the Appellants on 

their own interpreted the law and not brought the relevant material facts to the notice of 

the department at any point of time. Hence required ingredient of suppression of these 

facts, mis-statement etc. for imposing penalty under Section 78 of the Act, is found to 

be existing in the case of Appellant No. 1 to 3 and such suppression was not without 

intention to evade the tax. I placed reliance upon case law of the Hon'ble CESTAT, 

Chennai, in the case of TVS Motor Co. Ltd. reported as 2012 (28) S.T.R. 127 (Tn. - 

Chennai). Thus, in such cases where assessee did not declare the correct facts and 

deliberately mis-construed the facts leading to evasion of service tax on their part 

ntamount to suppression of facts with an intent to evade service tax. Therefore, I find 

noinficrny in the impugned order invoking exte'ided period and imposingpenalty under 
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Section 78 of the Act on the Appellant No. I to 3 along with applicable interest under 

Section 75 of the Act. 

10.1 I find that the Appellant No. I faHed to declare the correct information in their ST-

3 returns and Appellant No. 2 & 3 failed to file their ST-3 returns for taxable services 

provided by them for the relevant period and therefore imposition of penalty on the 

Appellants under Section 77 of the Act is also justified. 

10.2 I find that the Appellant No. 2 & 3 provided taxable services but failed to obtain 

registration under Section 69 of the Act, filed to keep and maintain records for such 

taxable services in terms of Rule 5 of the Service Tax Rules, 1994 and filed to issue 

invoices for the such taxable services in terms of Rule 4A of the Service Tax Rules, 

1994 and therefore, imposition of penaIies under Section 77(a), 77(b) and 77(e) of the 

Act on the Appellant No. 2 & 3 are also justified. 

11. In view of above, I partially allowed appeal filed by the Appellant No. 1 and set 

aside the service tax demand of Rs. 15,9 2571- and penalty of Rs. 15,99,257/- imposed 

under Section 78 of the Act and uphold the impugned order to the extent of confirmation 

of service tax demand of Rs. 47,36,347/- along with interest and penalty of Rs. 

47,36,347/- imposed under Section 78 of the Act. also uphold the impugned order in 

respect of Appellant No. 2 and 3 and reject the appeals filed by the Appellant No. 2 & 3. 

c1 Nj 1 dI 3 eT;3c-n I14 I .ildfl 

11.1 The appeals filed by the appellant stand disposed off in above terms. 

(GGPl NiTF 
Commissioner (Appeals) 

By Reqd. Post AD.  

To, 
01 M/s. Perfect Auto Services, 

G.l.D.C.-1, Plot No.81,82.92, 
Dolatpara, Raikot Road, 
Junagadh 

3-H& 3Tit.- 

8,32. 92, iiclYl&l, S, 

02 Shri Suryakant ft Patel, 
Director of M/s. Perfect Auto 
Services, G.I.D.C.-i, Plot 
No.81,82,92, Doiatpara, Rajko'c 
Road, Junagadh 

03 Shri Keval S. Patel, Director of 
MIs. Perfect Auto Services, 
G.l.D.C.-1, Plot No.81,82.92, 
Dolatpara, Rajkot Road, 
Junagadh 

at1r.- I, ti' 8, 82, 

tFTLT1. s1c1ldlC 

rc>i, 31T? 

T. 'r.3 1, . 8, 82, 

2. !Ylk 5, Id1 
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