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Arising out of above mentioned O!0 issued by Additional/)oint/Deputy/Assistant Commissioner, Central Excise/ST / GST.
Rajkot / Jamnagar / Gandhidham :

sdterdai&yufAaTal =1 479 74 747 / Name&Address of theAppellant&Respondent -
M/s.Balaji Multiflex Pvt Itd, Plot no. g-1612, GIDC , Metoda, Kalavad Road, Rajkot
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
wav.
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Agoeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B ¢of CEA, 1944 / Under Section
8670f the Finance Act, 1994 an appeali lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2= Floor,
Bglaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1ia}
above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 d shall be accompanied against one which at least should be
accompanied by a fee o Rs. 1,000/- _ Rs.5000/- 5.10,000/- where  amount of
dutydemand/mterest/g;enalty/refund is upto S Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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~The appeal under sub section gl of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
iléd. in quadxugllcate in Form S.T.5 as prescribed under Rule 9(lf)_lof the Service Tax Rules, 1994, and Shall
.be atcompanied by a coy;y of the order appealed against (one of which shall be certified copg') and should be
accompanied by a'fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied
{ Rs..3 Lakhs'or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is

" interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour. of the Assistant Registrar of the bench of nomihated Public Sector Bank of the rp]ace where the bench
e

of Tribyrfal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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‘he appeal under sub section (2} and (2A) of the section 86 the Finance Act 1994, shall i 7

prcscngcd under Rule 9 (2} &9(2A) of the Service Tax Rules, 1994 and shali be accosmpanbigdﬁ{)e\?;ncg;; ()Sﬁ.);@i
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. )
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on pavment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penaliy afone is in Jdispute. provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores. .
Under Central Excise and Service Tax, “DDuty Demanded” shall include :

(1} amount determined under Section 11 D;
1) amount of erronecns Cenvat Credit taken;
1i1) amouni payable under Rule & of the Cenvat Credit Rules

- provided further that the provisions of this Section shali not apply 0 the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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A revision appiication lies to the Under Scerctary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th ¥Floer, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1941 in respect of the {ollowing case, governed by first proviso to sub-
section (1} of Section-358 ibid:
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In case of any loss of goods, where the loss occuis in transit from a factory to a warehouse or to another factory
or from onc warehouse to another during thie course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

g ¥ qreT Bl g o g FT HS 39 7E A SRR § wop R Wie T 99 T FR T o Fogz () B RiRa
T ATV F 9127 [0l T2 71 7= F1 70075 1 747 23 / . . L :

in case of rebate of dutv of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of th€ goods which are exported to"anv country or territory outside India.

% T o T T 0 BT e avEy, sed a1 e A7 are Sy By e 2/
In case of goods exported outsidelndia export to Nepal or Bhutan, without pavment of duty.

ST 37T F 3 ug }gﬁr%rm 5 3 7 wtafrs v ey B arayTl F g e A 2 o T e
qTs 7.

A AT (A F 3T (Fe 2),1998 <7 4177 109 ¥ 3197 forg #1 1% AT 773 FAT SRTATATS 77 AT 27F ¥ WA w5
T o o
Cl‘edxit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998,
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The above appli shé nade in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
tlﬂfpﬁgi’s\;_‘f& elsl,caz%odll S\x-ﬁlllli?xe glxnon_tbs from the date cn which the oprder sought to be gfpealed a aétlnstbls
tommunicated and shall be accompani=d oy two copies each of the O10 and Ordér-In-Appeal. It should also _be
accompanied by a copy of TR-6 Challan cvidencing pavment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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Thkej revision a 1icau’(lm' shall be acco { by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an s. 1000/ - where the am nvoived is more than Rupees One Lac.
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Attention is also invited to the rules co -erinyg these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal {Procedure} Rules, 1982,
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Appeal No: V2/50/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Balaji Multiflex Pvt Ltd, Rajkot (hereinafter referred to as
“Appellant”) filed appeal No. V2/50/Raj/2020 against Order-in-Original No.

32/DC/KG/2019-20 dated 28.2.2020 (hereinafter referred to as ‘impugned
order’) passed by the Dy. Commissioner, Central GST, Division-ll, Rajkot

(hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that during audit of the records of the
Appellant, it was observed that the Appellant had availed Cenvat credit of
service tax paid on repair and maintenance of wind mills during the period
from April, 2016 to March, 2017; that said windmill were installed for
generation of electricity at a location far away from the factory premises of
the Appellant; that services availed for windmill has no nexus with
manufacturing activities of the Appellant and hence, not covered under the
definition of ‘input service’ in terms of Rule 2(l) of the Cenvat Credit Rules,
2004 (hereinafter referred to as ‘CCR,2004’).

2.1 The Show Cause Notice No. V.84(4)-11/MP/D/Supdt/2017-18 dated
22.5.2017 was issued to the Appellant calling them to show cause as to why
Cenvat credit of service tax of Rs. 29,603/- should not be demanded and
recovered from them along with interest under Rule 14 of the Cenvat Credit
Rules, 2004 (hereinafter referred to as ‘CCR,2004’) and proposed penalty under
Rule 15 of CCR, 2004.

2.2 The above Show Cause Notice was adjudicated by the Adjudicating
Authority vide the impugned order who confirmed demand of wrongly availed
Cenvat credit of Rs. 29,603/- and ordered for its recovery along with interest

under Rule 14 of CCR, 2004 and imposed penalty of Rs. 29,603/- under Rule 15
ibid.

3. Aggrieved, the Appellant has filed the present appeal, inter alia, on
following grounds:

(1) The impugned order passed by the adjudicating authority is not
sustainable on facts as well as law.

N,

Ih\at they were engaged in the manufacture of excisable joods which
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Appeal No: V2/50/RAJ/2020

were cleared from their factory situated at Rajkot on payment of duty; that they
were vailing cenvat credit of various input services including the services used
for repair and maintenance of two wincmills located in Jamnagar district; that
Windmills being an engineering/tachnical equipment, they require maintenance
and repair, and therefore the appeilant was availing Cenvat credit of service tax
paid on maintenance and repair services utilized for Windmills also in terms of
CCR, 2004; that electricity so generated were feed to grid line of GETCO who
issued them certificates showing number of units of electricity generated by
them; that they were allowed to utilized specified number of units of electricity
at their in relation to manufacturing and other related operations; that they had
not sold electricity generated through their windmills to GETCO but utilised the

same for manufacturing activities.

(i)  That the entire activity of instaillation of a Windmill at a suitable location,
generation of electricity over there, transfer of such electricity power tc the
manufacturer’s factory and utilization of such electrical energy in the factory
for manufacture of excisable goods has to be considered as one continuous
activity. Hence, they were ehg.bac o avail Cenvat credit of service tax paid on
repair and maintenance of such wind mills, even though same were not installed
in their factory premises and relied upon following case laws:

7017 (52) S.T.R. 361 (Bom.)
T.

Endurance Technology Pvt. itd. -
i 162 (Mad.)

)) Ashok Leyland Ltd. - 2016 {307} &.L.

} Parry Engineering & Electre: nics Pvi Ltd - 2015 (40) STR 243 (Tri-LB)

} Order - in - Appeal No. RAJ-E u-.;': 000-APP-235-16-17 dated 10.04.2017
nassed by the Commissioner (Appeals), Rajkot in their own case.

v)  That the adjudicating authority has erred in not following the judicial
discipline as appeal of the appeliant involving the same dispute for prior pericc
was decided in their favour by the Commissioner (Appeals) and therefore; the
adjudicating authority was bound to foliow the decisions rendered by the
commissioner (Appeals); that they had also relied upon above case laws before
the adiudicating authority but same were not considered; that it is a settled
i=gal position that a decision given by higher appellate authority is binding and it
is not open to subordinate officer to doubt its correctness, and the subordinate
authority is required to follow it tiil it is cvarturned by contrary view of higher
appellate authority; that in the present case decisions rendered by the
Commissioner (Appeals) were not uipturned by the higher forum and therefore,
the adiudicating authority had ro jurisdiction to decide contrary a}d\rel‘ied upon

- Page 40of 10
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Appeal No: V2/50/RA1/2020

the judgement of the Hon’ble Supreme Court passed in the case of Kamlakshi
Finance Corporation Ltd. - 1991 (55) E.L.T. 433 (5.C.).

) That the Adjudicating Authority has erred in imposing penalty of Rs.
29,603/- on the appellant under Rule 15 of CCR, 2004; that penalty is a quasi-
criminal matter and therefore, it could be resorted to only in cases where
malafide intention or guilty conscious of an assessee was established. Since it is
required to be established that action of an assessee was deliberate in the
matter of penalty, this measure is to be resorted sparingly. In the facts of the
present case where no suggestion or allegation of any violation of any nature,
hence there is no justification in imposition of penalty in law as well as in facts.
The matter of penalty is governed by the principles as laid down by the Hon’ble
Supreme Court in the land mark case of Hindustan Steel Limited reported in
1978 ELT (J159) wherein the Hon’ble Supreme Court has held that penalty

should not be imposed merely because it is lawful to do so.

4. Hearing in the matter was conducted in virtual mode through video
conferencing with prior consent of the Appellant. Shri Amal Dave, Advocate
appeared on behalf of the Appellant and reiterated the grounds of appeal and
requested to allow their appeal.

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submission made by the Appellant at the time of
hearing. The issue to be decided in the present appeal is whether the impugned
order confirming demand for wrong availment of Cenvat credit of Rs. 29,603/-

and imposing penalty of Rs. 29,603/- is correct, legal and proper or not.

6. On going through the records, | find that the Appellant had availed Cenvat
credit of service tax of Rs. 29,603/- paid on repair and maintenance of wind
mills during the period from April, 2016 to March, 2017. The adjudicating
authority denied the said Cenvat credit on the ground that windmills were
installed for generation of electricity at a location far away from the factory
premises of the Appellant and that services availed for windmill has no nexus
with manufacturing activities of the Appellant and hence, not covered under the

definition of ‘input service’ in terms of Rule 2(l) of ‘CCR, 2004’.

6.1 The Appellant has contended that they had availed Cenft credit of
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service tax paid on repair and maintenance wind mills; that electricity
generated at wind mills were feq to grid line of GETCO and equal units of
electricity were utilised in their factory for manufacturing activities and that
they had not sold electricity gencrated through their windmills to GETCO; that
the entire activity of generation of electricity at wind mills, transfer of such
electricity to Grid line of GETCO and utilization of such electrical energy in their
factory for manufacture of excisable goods has to be considered as one
continuous activity and hence, they had correctly availed Cenvat credit of
service tax and relied upon case (aws of Endurance Technology Pvt. Ltd. - 207
(52) S.T.R. 361 (Bom.), Ashok Leyland Ltd. - 2019 (369) E.L.T. 162 {Mad.) and
Parry Engineering & Electronics Pvt Ltd- 2015 (40) STR 243 (Tri-LB).

7. | find that the Appellant had availed services for repair and maintenance
of wind mills and had availed Cenvat credit of service tax paid on such services.
it is on record that the electricity so generated from the said wind mills was fed
into grid of GETCO and equa! number of units of electricity were received by
them in their factory for manufacture of their excisable goods. Though, wind
mills were installed at a far away {ocation from the factory where repair and
maintenance service was availed but there is no bar in availing services beyond
factory premises. The electricity generated from wind mills were exclusively
utilized by the Appeliant in their factory and not sold by them, and therefore,
the repair and maintenance service availed by the Appellant has nexus with the
manufacturing activities of the Apoellant, |, therefore, hold that repair anc
maintenance service was ‘input service’ for the Appellant and Cenvat crecit cf
service tax was correctly availed by them. | rely on the decision renderec by thz
Hon’ble Madras High Court in the case of Ashok Leyland Ltd. reported as 2019
(369) E.L.T. 162 (Mad.), wherein it has been held that,

“25. As already pointed out, there is no dispute that the electricity generated by
the windmills are exclusively used in the manufacturing unit for final products,
there is no nexus between the process of electricity generated and manufacture
of final products and there is no necessity for the windmills to be situated in the
place of manufacture. Further, as already noticed, the definition of “input
service™ is wider than the definition of “input”. Furthermore, if one takes a look
at the Rules, more particularly Ruie 2(k), as it stood prior to 1-4-2011, which
defines "input". the following has been specifically inserted.

“within the factory of production™.

However, these words are physically missing in Rule 2(1), which defines “input
service” and it would mean any sorvice used by a provider of taxable service for
providing an output service or « ¢ by the manufacturer, whether directly or
indirectly, in or in relation to the r~wnufacture of final products and ghgarance of

i L. Pagetof i1l
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final products from the place of removal. Though the definition of “input
service” has to be widely construed, and in terms of Rule 3, which allows the
manufacturer of final products to take the credit of service tax inputs or capital

goods received in the factory of manufacture of final products, insofar as any
input service is concerned, the only stipulation is that it should be received by

the manufacturer of final products. Therefore, this would be the correct manner
of interpreting Rule 2(1) of the Rules.

26. In the light of the above, we are of the considered view that the decision in
the case of Ellora Times Ltd. (supra) does not lay down the correct legal position
and we agree with the decision of the High Court of Bombay in Endurance
Technology Pvt. Ltd. (supra), which has been followed by the Larger Bench of
the Tribunal in Parry Engg. & Electronics P. Ltd.”

8. The Appellant has contended that the adjudicating authority erred in not
following the judicial discipline, as relied upon Order-in-Appeal passed by the
Commissioner (Appeals), Rajkot in their own case as well as decision rendered
by the Hon’ble Mumbai High Court in the case of Endurance Technology Pvt Ltd
were not considered by the adjudicating authority on the grounds that said case
orders were accepted by the Department on monetary limits and not on merits. |
find that the adjudicating authority discarded their contention by observing in
the impugned order as under:

“11.3 Since the Department has accepted the above said Commissioner
(Appeals) order dated 10.4.2017 on monetary grounds only, therefore in the
present case, discussion on merit is still open.”

11.6 Since the Department has accepted the Hon’ble High Court order on

monetary grounds only, therefore in the present case discussion on merit is still
open.”

8.1 I do not agree with the findings of the adjudicating authority. Once the
Department accepted the Order-in-Appeal and decision of the High Court, they
attained finality. Even though the said orders were accepted on monetary limit,
fact remains that said orders have not been reversed or stayed by higher
appellate authority and consequently binding on the adjudicating authority. The
judicial discipline required the adjudicating authority to have followed the said
orders in letter and spirit. It is pertinent to mention that when any order is
accepted on monetary limit, the Departmént may agitate the issue in
appropriate case in other appeal proceedings, but it is not open for the
adjudicating authority to pass order on merit disregarding binding precedent.
The adjudicating authority may distinguish relied upon decision, if there is

change .in facts or change in legal position. However, the adjudicaiing authority
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has not brought on record as to how said orders are not applicable to the facts

of the present case.

8.2 My views are supported by the Order passed by the Hon’ble CESTAT, New
Delhi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. -
el.), wherein it has been held that,

“10. It is axiomatic that judgments of this Tribunal have precedential authority
and are binding on all quasi-judicial authorities (Primary or Appellate),
administering the provisions oI the Act, 1944. If an adjudicating authority is
unaware of this basic principle. the authority must be inferred to be
inadequately equipped to deliver the quasi-judicial functions entrusted to his
case. If the authority is aware of the hierarchical judicial discipline (of
precedents) but chooses to transgress the discipline, the conduct amounts to
judicial misconduct, liable in aporopriate cases for disciplinary action.

11. It is a trite principle that 2 final order of this Tribunal, enunciating a ratio
decidendi, is an operative judgment per se; not contingent on ratification by any
higher forum, for its vitality or precedential authority. The fact that Revenue’s
appeal against the judgment of this Tribunal wes rejected only on the ground of
bar of limitation and not in affirmatior of the conclusions recorded on merits,
~does not derogate from the principic that 2 judgment of this Tribunal is per se of
binding precedential vitality qus aciudicating autherities lower in the hierarchy,
such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well settled to justify elaborate analyses and exposition, of this protean
principle.

12. Nevertheless, the primary and the lower appellate authorities in this case,
despite adverting to the judgment of this Tribunal and without concluding that
the judgment had suffered either a temporal or plenary eclipse (on account of
suspension or reversal of its ratio by any higher judicial authority), have chosen
to ignore judicial discipline z2nd have recorded conclusions diametrically
contrary to the judgment of this Tribunal. This is either illustrative of gross
incompetence or clear irrespunsible conduct and a serious transgressmn of
quasi-judicial norms by the primery and the Jower appellate authorities, in this
cese. Such perverse orders further clog the appellate docket of this Tribunal,
already burdened with a huge pendency, apart from accentuating the faith

deficit of the citizen/assesses, ir departmental adjudication.”

8.3 i rely on the decision renderad by the Hon’ble Gujarat High Court in the
case of Claris Lifesciences Lid. reportad as 2013 {298) E.L.T. 45 (Guj.), wherein

't has been held that,

“8. The adjudicating officer acts us 2 quasi judicial authority. He is bound by
the law of precedent and bir ‘-DD offect of the order passed by the higher
authority or Tribunal of superior jurisdiction. If his order is thought to be
erroneous by the Department, the Department can as well prefer appeal in terms
of the statutory provisions contained in the Central Excise Act, 1944.

9. Counsel for the petitioners p.,w‘u to our notice the decision of the Apex
Court in the case of u,ﬂo o Tndici v Aam lakshi Finance Corporation Lid.
eported in 1991 (55) ©.1. 7. 433 (5.C.) in which while approving ;h‘g criticism
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of the High Court of the Revenue Authorities not following the binding
precedent, the Apex Court observed that :-

“6...It cannot be too vehemently emphasized that it is of utmost importance
that, in disposing of the quasi-judicial issues before them, revenue officers are

bound by the decisions of the appellate authorities. The order of the Appellate
Collector is binding on the Assistant Collectors working within his jurisdiction
and the order of the Tribunal is binding upon the Assistant Collectors and the
Appellate Collectors who function under the jurisdiction of the Tribunal. The
principles of judicial discipline require that the orders of the higher appellate
authorities should be followed unreservedly by the subordinate authorities. The
more fact that the order of the appellate authority is not “acceptable” to the
department - in itself an objectionable phrase - and is the subject-matter of an
appeal can fumish no ground for not following it unless its operation has been
suspended by a competent Court. If this healthy rule is not followed, the result
will only be undue harassment to assessees and chaos in administration of tax
laws.

7. The impression or anxiety of the Assistant Collector that, if he accepted the
assessee’s contention, the department would lose revenue and would also have
no remedy to have the matter rectified is also incorrect. Section 35D confers
adequate powers on the department in this regard. Under sub-section (1), where
the Central Board of Excise and Customs (Direct Taxes) comes across any order
passed by the Collector of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal
for the determination of such points arising out of the decision or order as may
be specified by the Board in its order. Under sub-section (2) the Collector of
Central Excise, when he comes across any order passed by an authority
subordinate to him, if not satisfied with its legality or propriety, may direct such
authority to apply to the Collector (Appeals) for the determination of such
points arising out of the decision or order as may be specified by the Collector
of Central Excise in his order and there is a further right of appeal to the
department. The position now, therefore, is that, if any order passed by an
Assistant Collector or Collector is adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking up the issue to the Appellate Collector or the
Appellate Tribunal as the case may be. In the light of these amended provisions,
there can be no justification for any Assistant Collector or Collector refusing to
follow the order of the Appellate Collector or the Appellate Tribunal, as the
case may be, even where he may have some reservations on its correctness. He
has to follow the order of the higher appellate authority. This may instantly
cause some prejudice to the Revenue but the remedy is also in the hands of the
same officer. He has only to bring the matter to the notice of the Board or the
Collector so as to enable appropriate proceedings being taken under S. 35E(1)
or (2) to keep the interests of the department alive. If the officer’s view is the
correct one, it will no doubt be finally upheld and the Revenue will get the duty,
though after some delay which such procedure would entail.”

8.4 | also rely on the decision rendered by the Hon’ble Madras High Court in

the case of Industrial Mineral Company (IMC) repbrted as 2018 (18) G.S.T.L. 396
(Mad.), wherein it has been held that, If\
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“8.  This Court is of the view that when the order passed by the Tribunal has
not been stayed or set aside by the Hon ble Supreme Court, it is the bounden
duty of the Adjudicating Authority te follow the law iaid down by the Tribunal.
Since a binding decision has not been followed by the Adjudicating Authority in
this case, this Court can interfere straightaway without relegating the assessee to
file an appeal.”

9. In view of above discussion, | hold that the Appellant had correctily
availed Cenvat credit of service tax paid on repair and maintenance of wind
mills. The confirmation of demand of Rs. 29,063/- is not sustainable and
required to be set aside and ! do so. Since, demand is set aside, recovery of
interest and imposition of penalty of Rs. 29,063/- under Rule 15 of CCR, 2004
zre also set aside.

10.  1set aside the impugned order and aliow the appeal.

1. ieed gRI ew &) 1 *die &) RUeR SWisd die 3 ear war g1

11.  The appeal filed by the Appéiiant stand disposed off in above terms.
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