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Passed by ShriGopi Nath, Commissioner (Appeals),Rajkot 

TI 310 3lVtrf/tT 3lotrt/ 3'llrt/ 1li 31tf, t'R '4I4 'F/ 'illC' /1 1l .l1IC,., 

ht1V / io-iie  /TT11lTI li •.4ii itJ  irt 311 fTa31f:/ 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant  Commissioner, Central Excise/ST / liST, 

Rajkot / Jamnagar / Candhidham 

ect&bPa TIr 9T11 ITT ' ,i / Name&Address of theAppellant&Respondent - 

M/s.Ster1ing Add1ife India Pvt Ltd, Plot No. 251, Opp. Gandhigram Police Station, 150 Feet Ring Road, 
Near Raiya Circle, Rajkot 

R3t1T5r(3TIT) iTTial d1i 3' 1,1,ft  .1/OTt 31'Il'l ti0 
Any person aggrieved by this Order-in-Appeal rt/ay file an appeal to the appropriate authority in the following 
way. 

(A) iTII3T 3-qj3 9 t,TT-a, t ,.1Il 'lF3Tt1TI,l944 r35BTIT3i'ie 
ITT ( -T 3TfTTI, 1994 rnt trrrt 86 12111+TI aix r ereaff i/ - 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
Sb of the Finance Act, 1994 an appeal lies to:- 

1T,;'l '-<iai -atrftp9-  rpf srs'  4 j  ap   arn sp rr'  at'fI--fIo . otftx.", ftTTI 1r  Tt -"1. TI 2 
as-I 9fl,rrftTr 1TI/ - - 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West FIbeR No. 2, kR. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) ''Th 'lf'/1 ](aJ ii', IpT  wThff 3119r111 pT ifjTff FtI0 i'4I1 IT   31'fl4l xerrf1r 
(11)ttP-n' 31lio 'flu ,,f.-fl0 , oi4l sa 31e'lr ax-ioi- 3 r .eofl 9Tftr 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals otner than as mentioned in para- 1(aj 
above 

ap1o410 rrn fe mar errr 3Pft11 tpppr aaj 1" t..-io 3.-'- p7 (31'fli1PosIi'fl, 2001, (ftrar ö si4i añfi'i  fearrr 
'i'iat EA-3T TT 111f f7T -'11,0 TTr!  9 rr'4 'f  1  Tfl ,-oia 4t mo 

"10101 TZff .si.ii, 'TtT 5 tI3a1T  350 ¶115 "lID TTIT1T 50"ii' a'Trr911  3TnT 50  TT ¶ 5ff'5 ffTTI5f:  1 000/- '4o 
5,000J- .' TTtTI 10,000/- -' ¶rJTaHi -'-too fej iI'-'-I V9I"I-'I ilo, fr t'1i"Io TeTfreT7r 
ti a! T mii -a 1.,'ii ft uiflt.-is NTT IT T11 a aI1-f IT -i -' 'Tr It ii -'Il--Il '9TftT I TTfI111 -'I TT 
.t-iio IT ft T11911 ai TI i-1I ITfTr rr zrsftar - liii i -i 'fli-t 'i ft ui si f'rar -oi-i tr' ( .tr) T Ci oo-'o 'nr T 
TTat 500/- "1" TI IOII '1 iTT es! a 'II 4101 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 
6 of tiential Excise (Appeal) Rules, 2001 and shall be accompanied a_gainst one which at least should be 
accompanied by a fee of •Rs. 1 .000/- Rs.5000/- ks.10,000/- where amount of 
dutydemand/interest/penalty/refund is upto a Lac., 5 Lac to 50 ac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. aoo/-. 

311(4(0 ntlltTf T1'iIT 11TIdr 1lo, fi stfell ,1994f1 ui-u 8f(1)' i(l soia (11-fl, 1994 Nat 9(t) is-i 
'ia TI '1(/t/itr TI31Titt ITT , g-p fi  3parfta atfl'i ft  -'4'i gr, waft '.if 11rarat o'io rn (i-is 

TrIT',tfl 'iiil'iii cj-n oif') 311w T11rnf ¶TITat r-'ita.-' fratTlt,-2tia TITIPT 'iiiiI Tr31T 4SIiIrrn-T5 
TITToT1111rr31TI5 '-IID ..'4"aT5050a TTrr9Tsai 50 otu Tn11Tf(9TTarsr:1000/-'PT 5,000/-.'45r4T 
IQ.000/- -'-.o TI TN aol ft 'iPF 001.1 TI1 u'P'i sp ear '4-jOlt-i 0f'j a-I'll--fl '--'iioif.-'"i ft a'i 

- - --- -i T TIIiT a TITTft11 4-TTT IT TT all aiCii TF ii" TTT Ct i alit 'i2' I -'t rr .piii'i ee#r - 
TI TT9T aflThT 11T 11TfeIaT 3PThThT TTP1TfeITTT ft ulnai ft-Pr T I TTTITI 3tPrJF ( ti ) CI' tie-'--i 'ITT TITle 500/ -rn1  rr 

: - ('l aol 'lI III If 

TFe appeal under sub section LiLof Section 8t of the Finance Act, 1994, to the Appellate Tribunal Shall be 
fild:iirl quadruplicate in Form S.1.5 as prescribed under Rule 9)1J of the Service lax Rules, 1994, and Shall 
be bccrnpanieb by a copy of the order appealed against (one of which shall be certified copy) and should be 
accbrianied by a fees 01 Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 
of Lakhs or less, Rs.a000/- where the amount of service tax & interest demanded & penalty bvied is 
rnremthan five lakhs but not exceeding Rs. Fifty Lakhs, Rs.lO,000/- where the amount of serOice tax & 
interest demanded & pena4ty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
fav-opi of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 

- of Tçs'bunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B)  



R- r .L1O)4F1 rrn c, rr xrr :' ira (2tj br ',rar aol ft Tpft '1ii, 1'i9i'-4"i. 1994, f1io 9(2) T1 
I 7fre tiir'zn aT ,tr"t .c TP"' Jl'-'t -rHal ij-t (11ii) a—i.i ) TTt7T 

-i trPTt ft   T (p 1T 9' 1tTT Tf jfTr) t)O 50{'-f Tr?r 1gO-1'c. 54i'1 P4T 'tIO PTPT'I 
PT 'feUio -if'a t s'eo-i olaT'tar 1sr -f ap'y r'rftp sftp-If ioo .'.fl ifl I / 

The appeal under sub section (2) and (2A) cf the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9)2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Servece Tax to file the appeal before the Appellate Tribunal. 

-) "I0 -'fl  5fi241T  4 .fi4 pfiaaof (f)T 4)T1 sfi'r itia'i -'it irfrlcPTr 1944 ft tn-ri 

TPTPWT )1   TTT 10 OTT Ta- (10'/, iTTT PT .4-lI II faIT'4 PT iii o -ii  Ti 
 Tsft9a-TTI - 

rn-i 11 '1T ai'i"a-1 

(ii) -i 0- OPT ft T PT 
liii)

S 
 

- ircr a-a- a-a- tn-ri a- I2rifra- (h 2) oo 2014k sirr a- fITT4t  a'1)Th rftaoi a- a-wir  
oi t''i i9!) TPTI/ 

For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 33 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10 of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute. peovided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service lax, "Duty Demanded" shall include 
i) amount determined under Section ii D; 
ii) amount of erroneous Cecivat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules . 

- provided further that the provisions of this Section shall not apply to the stay application and aoperus 
pending before any appellate authority prior to the commencement of the Finance )No.2) Act, 2014. 

lR0 k1R )i'i sttka-: 
Reviioappicati.,n_to Gq.yrnmen QfIIdra: 
a-iT 51r2°1 -a ' ll'Jt0Il't f I'I's aioal a-,PTPT T'ITTT )i(°T -ePT,1994 ft 'rri 3SEE a- PT-'c. a- 5t1 -TiTTa-T, 
'ON-i H I -','11Rp1r iioeo is,1-i aorira-, rrin-i Frrir, tsfr a-a-a, -i 4, a-a- P4-ii000i, a-i 
lIHI aI)i:I 

I . 

A revision, application lies to the Under Secretary to the Government pf, India, Revision Application Unit, 
Ministry of linance, Department of Revenue, 4th Tloor, Jeevan Deep Building, Parliament Street, New Delni-
1 10001 under Section 35EE of the CEA 19-14 in respect of the following case, governed by first proviso to sub-
section 1) of Section-35B ibid: 

fr ftft s1t.HHr oioA , -it-a-I I 010 fir: PT'T4) tI-"-41 i Ta-n- 3 '4  

PT 'lTT a- in- TT-olii.o1 a- 0TT, PT IitTPT a-TT )T a- a-I '.4 T iUt )O 

'jTiTg TP'a- -iit0i'1 a: 14) 00 Th/ - 

In case of any li5ss of goods, where the loss occurs in transit from a factory 
or from one \varehouse to another cluru g the course of processing of the 
whether en a factory or in a warehouse 

o t a a- at  l 4i rr PT a-i ItO PTT p i--' i a- OT.( 44 PTa- PT .Trr PT to J( a- 7 (frir) a- o I H i a- 
a-i ai-i a-a- f1I T PT tTa- a-i fil'l-i ftirft: / 
In case of rebte of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the mahufacture of the goods which are exported to any country or territory outside India. 

uI) PT'S "4I I4a- a-i ioaio )'.i' 10-li 000 -a 0I'l, -iou i 4i4 a-i oi--1 1')1m-i ))1-tt Ttn-r i / 
In case orgoods 'exported outsidelnclia export to Nepal or Bhutan, without payment of duty. 

-ira- U "  a- O.,,I 1)1 'T Ti I a PT ')1 -i PT PTT F41IriT Ii H t) '-il T 1 I -II 4 it51 PT a  'T' rl t1 -'t 
lIT til-. ( Ia- a-Trll0-i 5ftt,00 (a-' 2),1998fIliTi1109a- 4t) 1)11-u ftPa- PT TiTtTPT HHI4)IRiPTPT a-Ta-TOol PiTT 
a-IT 

Cecitt of any duty allowed to be utilized towards payment of excise duty on Itnal products under the provisions 
of this Act or the Rules made there under such order is 9assed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the 1-inance (No.2) Act, i998. 

TI PT PTa-PT P'i'l aa-i E,\-8 i, Tirn- 'ia- (5'a)f  I'00.j , ftPT 9 i. iti'In f)!'O''c a, 
1A i 3Wn-Ttl-iftsi  - 1Cii 'p-r'- 

-"n4 "(PT. rF-4f),-4 l4, 1944f1 tiTri 35-RE -+ isa 1)i1)-i [iT ft 5-c1041 a-PT.°T a-a1r PTTR-6 ft ton Pa-P iTT 

The abve application shall be macIc in dualicate in Form No. EA-8 as specified under Rule, 9 of Centrcb 
Appeals) uufes, 2001 within 3 months iforo tree date on wtnch the order sought to be appealed a"e:ico :s 
communicated and shall he accompanied liv two copies each of the 010 and Order-In-Appeal. It shouk also be 
accompanied bt' a copy of 1R-6 Challan evidencing payment of prescnbed fee as prescribed under Secttcr. So-
RE of LEA, 1944, under Mator Head of Account. 

VO -i-iJ)ipet ai-i-i '. P]4 uiii4)ia-t uWI op-a- ft -i10ifi ftnft a-ifftrr I
- , - - ' - 

ita-C Hill '-4.0 iTT iis 'PT PT Ta-a-a-P itT9TTTP 200/- TI Sf'Irlti fi(T11T TiITTT 5117 O1 PTa- 'a-H ri-a- 'l'i PTa- a-TITa-T ft -: 
l000./a-r'-i-l1.oIitTr9

. 

The revesiob application shall be accompanied by a fee of Rs. 200/- where the amount involved iii Rupees Une 
i5ac or less and Rs. 1000/- where the amount involved is more than Rupees One Lao. 

Di 

PTa.l,4 oac' a-TrTT5Iao ,'l'4! -'lint /in 
case.if the order covers variousnumbers of order- in Origirea), fee for each 0.1.0. should be paid in tne aforesaid 
manner, not withstanding the fact that the one appeal to Inc Appellant Tribunal or the one application to the 
Ceqtral Govt As the case may be. is ulled to avoid scriptoria cork if excising Rs. I lakh fee ol Rs. 100/- for 

a- ra-rla-Pi II t 14 a- 10 l97 a- )-- ft I a- rspa- i'i ft 41)1 PT 'PT-I o PT PT 
s.-ii ai1'i / 

One copy 01' applicatidn_or 0.1.0. as the case may be, toed the order of the adjudicating,  authority shall ilear a 
court fee stamp of Rs.6.o0 as prescribed 'Inder Schedule-i in. terms of the Court ee Act, i9;o, as amendeci. 

ftilT J(a- T'TT II 'PiT i-PT Pa-PT "fti rntx* i i )i 1  1)'IHu4)i 1982 a- -I l'i 0 PT -rrr PTa-PT a I H ii 
a-i ala P Tft51r7lft'iPTP'Stt -n)Ti'lt Il'l, 1 I 

Attention is also invited to the rules covering these aid other related matters contained in the Customs, Excise 
and Servtce Appellate Tribunal (Procedure) ules, 1982. 

a- s'1o4o PTIl1 Ti 541 Il'i PTb I s-na-a., F2rya- tip- 'u-iotij.-h 11i 1)1, ?l')111ft la-olOil I40Iv0 

www.cbec.gov.in  TI PT  I / - 
For the elaborate, detailed arid latest provtsions relating tc. filing of appeal to the higher appellate authority, the 
tittprlIant rosy refer to the Departmental wenstte www.c'bec.gov.en 

I tO Via- 1 i-i PT ft1T  
a-s-i-a-'JI a- iNli, ftPT i.N'i-t PT ia-ft 

to a warehouse or to another factory 
goods in a warehouse or In storage 



Appeal No: V2/54-56/RAJ/2020 

:: ORDER-IN-APPEAL::  

M/s. Sterling Addlife India Pvt Ltd, Rajkot (herein after referred  to as 

"AppeLlant") filed appeal No. V2/54-56/ Raj /2019 against Order-in-Original No. 

314151D1AC/2020-21 dated 2.6.2020 (hereinafter referred to as 'impugned 

order') passed by the Joint Commissioner(in situ), Central GST, Division-s, 

Rajkot (hereinafter referred to as 'adjudicating authority'). 

2. The brief facts of the case are that the Appellant was operating a 

hospital providing health service. The investigation carried out against the 

Appellant revealed that the Appellant had engaged various doctors and 

specialists as 'consultant' for providing health care services to patients; that 

the said visiting consultants used medical facilities such as radiology, pathology 

and all diagnostic services availabLe within hospital premises; that the patients' 

bills were raised and fees and charges were recovered by the Appellant and out 

of said amount, fees were paid to such visiting consultants and part of amount 

collected from patients were retained by the Appellant. It appeared that the 

income retained by the Appellant for providing their infrastructure and 

administrative support was liable to service tax under 'Support Service for 

Business or Commerce'; that with effect from 1.7.2012, all services were 

taxable under Section 66B of the Finance Act, 1994 (hereinafter referred to as 

'Act'), except those services specified in negative List under Section 66D ibid 

or exempted by way of Notification; that the Appellant failed to pay service 

tax. 

2.1 The Appellant was issued two Show Cause Notices demanding service tax 

covering the period from October, 2009 to September, 2011 and from October, 

2011 to March, 2013, respectively, which was confirmed by the then 

adjudicating authority. The Appellant contested the issue before the then 

Commissioner (Appeals), Rajkot, which was decided in favour of the Appellant 

vide Order-in-Appeal No. RJT-EXCUS-000-APP-188-14-15 dated 16.9.2014 and 

Order-in-Appeal No. RJT-EXCUS-000-APP-22-1 5-16 dated 29.5.2015, 

respectively. The Department reviewed the said Orders-in-Appeal and filed 

appeals before the Hon'ble CETSTAT, Ahmedabad, but later withdrew the 

appeals on monetary grounds. 
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2.2 For subsequent period, following 2 Show Cause Notices and one 

statement of demand were issued to the Appellant for demanding service tax 

under Section 73(1) of the Act, along 'Nith interest under Section 75 and 

proposing imposition of penalty under Sections 70,76,77 and 78 of the Act 

St. 
No. 

SCN / Statement of Demand 
No. a Date 

Period covered Service Tax 
involved (Rs.) 

1.  !V/5-17/ST/Adj/AC-34/14-15 
dated 19.8.2014 

April, 2013 to March, 
2014 

3,97,913/- 

2.  V(a)/6-34/SCN/AC-25/ST/ 
2016-17dated2.12.2016 

April, 2014 to March, 
2016 

15,29,239/-

— 
3.  V.84(4)-23/MP/D/2018-19 

dated 28.9.2018 
April, 2016 to June, 
2017 

14,93,510/- 

2.3 The aforesaid Show Cause Notices and Statement of Demand were 

adjudicated by the Adjudicating Authority vide the impugned order who 

confirmed service tax demand totally amounting to Rs. 34,65,769/- under 

Section 73(1) of the Act, along with interest under Section 75 and imposed 

Denalty of Rs. 34,65,769/- under Section 78 and Rs. 30,000/- Section 77 and 

late fee of Rs. 40,000/- under Section 70 of the Act. 

3. Aggrieved, the Appellant has filed the present appeals, inter alia, on 

following grounds: 

i) The adjudicating authority has erred in not following the judiciai 

discipline as two appeals of the appellant involving the same dispute for prior 

period was decided in their favour by the Commissioner (Appeals) and therefore, 

the adjudicating authority was bound to follow the decisions rendered by the 

Commissioner (Appeals) who held that an identical case was decided by the 

Appellate Tribunal in case of Sir Ganga Ram Hospital -2018 (11) G.S.T,L. 427 by 

holding that activity of a hospital was not taxable under business support 

services and there was no scope for levying any service tax for the impugned 

activity of a hospital; that it is a settled legal position that a decision given by 

higher appellate authority is binding and it is not open to subordinate officer to 

oubt its correctness, and the subordinate authority is required to follow it :tit[ it 

s overturned by contrary view of higher appellate authority; that in the prest 

case decisions rendered by the Commissioner (Appeals) were not upturned 

the higher forum and therefore, the adiudicating authority had no jurisdiction 

ecide contrary and retied upon the judgement of the Hon'ble Supm e Court 
/ 
I 
I 
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Appea No: V2154-56/RA,J12020 

passed in the case of Kamlakshi Finance Corporation Ltd. - 1991 (55) E.L.T. 433. 

(ii) That the issue regarding the taxability of amounts retained by the clinical 

establishments under the category of "business support services" is settled by 

the Hon'ble Tribunal in the case of Sir Ganga Ram Hospital- 2018 (11) G.S.T.L. 

427 and also relied upon Order No. A/85982-85998/ 2019 dated 29.05.2019 

passed by the Hon'ble Tribunal in case of M/s National Health Education 

Society vs. Commissioner of Service Tax-ifi, Mumbai. 

(iii) That the adjudicating authority has failed to observe that the services in 

question fell under "clinical establishment service" and such services were 

brought under the levy of service tax only w.e.f. 01 .05.2011, but they have been 

exempt from payment of service tax; and therefore the impugned order 

classifying clinical establishment services as business support service is wholly 

illegal and incorrect; that as per Section 65(105)(zzzzo), any service provided or 

to be provided by a clinical establishment even to Doctors and Specialists is 

covered under Clause (ii) of the above Section defining the taxable service. By 

virtue of Clause (i) of this Section, any service provided or to be provided to any 

person by a clinical establishment was a taxable service whereas it is clarified by 

virtue of Clause (ii) that any service provided or to be provided to any person by 

a Doctor (who was not an employee of a clinical establishment) was also a 

taxable service in the nature of Clinical Establishment Services, but both these 

services i.e. those provided by a clinical establishment and also those provided 

by a Doctor could be to "any person", and thus it is clear from the definition 

that recipient of this service could be "any person", and hence recipient of this 

service could be Doctors and Specialists also when the service was provided to 

them by a clinical establishment. Therefore the facilities of Radiology, 

Pathology, Diagnostics, and also other facilities of Nurses, Ward Boys etc. and 

also those of Operation Theatres, equipment and machinery etc. provided by the 

appellant to the Consultants are in the nature of services provided by the 

appellant as a clinical establishment to such Doctors and Specialists, and hence 

this activity is specifically covered as a taxable service under Section 

65(105)(zzzzo) of the said Act. Hence, the impugned order holding such clinical 

establishment services as taxable under business support service category is 

wholly illegal and without jurisdiction. 

(iv) That the facilities such as Radiology, Pathology, Diagnostics etc. made 

available to the doctors and specialists were also services actua rendered to 
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the patients in the hospital, and not to the doctors and specialists as 

contemplated under business support category. The appellant has established 

the hospital for offering services for diagnosis and treatment of patients. if any 

Doctor or Specialist visiting the hospital as a Consultant makes use of any of 

these medical facilities, the use is always for diagnosis, treatment etc. 

respect of the patients. Hence, the adjudicating authority had erred n 

considering that service receivers in this case were not the patients but were 

the doctors and visiting consultants. Confirmation of service tax on this basis 

therefore deserves to be set aside. 

v) Penalty under section 78 of the Finance Act can otherwise not be imposed 

n the present case because there is no suppression with the intent to evade 

payment of duty. The appellant submits that 2 show cause notices for the earlier 

period are already issued and decided in favour of the appellant in the past. 

Therefore, the finding of the adjudicating authority that the appellant has 

suppressed material facts with the intent to evade payment of service tax is 

baseless and unsustainable. The appellant submits that the department had 

knowledge of non.payment of tax on the said activity when 2 show cause notces 

were issued in the past. Therefore, .penalty under section 78 is illegal and the 

impugned order imposing penalty on the appeUant deserves to be set aside in 

the interest of justice. 

4. Hearing was conducted in virtual mode through video conferencing with 

prior consent of the Appellant. Shri Amal Dave, Advocate appeared on behalf of 

the Appellant and reiterated the grounds of appeal memorandum and filed 

additional written submission dated 25.8.2020, wherein submission made in 

aDpeal memorandum are reiterated. 

I have carefully gone throu2h the facts of the case, the impugned order, 

appeal memorandum and submission made by the Appellant at the time of 

personal hearing. The issue to be decided in the present appeal is whether the 

impugned order confirming service tax demand of Rs. 34,65,759! under Sect:: 

73 and imposing penalty under Sections 77(1), 77(2) and 78 of the Act is correct, 

legal and proper or not. 

On going through the records, find that the Appellant was engaged in 

providing health care services er hd engaged various doctors and specialists as 

consuitant' for providing m. vices to their oatients; that the said 

ae6of14 
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Appea' No: V2/54-56/RAJ/2020 

visiting consultants used medical facilities such as radiology, pathology and all 

diagnostic services available within hospital premises; that the patients' bills 

were raised and fees and charges were recovered by the Appellant and out of 

said amount, fees were paid to such visiting consultants and part of amount 

collected from patients were retained by the Appellant. The adjudicating 

authority confirmed service tax demand on such retained amount on the grounds 

that the Appellant had provided their infrastructure and administrative support 

to said consultant, which is covered under 'Support service for business or 

commerce' and such service was neither covered under negative list under 

Section 66D of the Act nor exempted by way of Notification. 

6.1 The Appellant has contended that service in question was classifiable 

under "clinical establishment service", which is exempted from payment of 

service tax; that the facilities such as Radiology, Pathology, Diagnostics etc. 

made available to the doctors and specialists were also services actually 

rendered to the patients in the hospital, and not to the doctors and specialists 

as contemplated under business support category; the adjudicating authority 

wrongly considered visiting doctors and specialists as service receivers instead of 

patients; that the issue regarding taxability of amounts retained by the clinical 

establishments is settled by the Hon'ble Tribunal in the case of Sir Ganga Ram 

Hospital- 2018 (11) G.S.T.L. 427 and vide Order No. A/85982-85998/ 2019 dated 

29.05.2019 passed by the Hon'ble CESTAT, Mumbai in case of M/s National 

Health Education Society. 

7. On careful examination of the facts of the case, I find that the Appellant 

had engaged doctors and specialists for providing healthcare services to 

patients. The Appellant raised bills and recovered fees/charges from such 

patients. The Appellant retained some portion of such fees / charges and made 

payment of remaining amounts to visiting doctors and specialists. Thus, the 

Appellant had provided health care service to patients and not to 

doctors/specialists. Further, there was no provision of service by the Appellant 

to the doctors/ specialists. On the contrary, said doctors/specialists had 

provided service to the Appellant by attending/treating patients and for such 

service, the Appellant had paid consideration to said doctors/specialists and not 

the other way around. I rely on the Order No. A/85982-85998/2019 dated 

29.05.2019 passed by the Hon'ble CESTAT, Mumbal, in the cse of National 

Health and Education Society, wherein it has been held that, 
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11. In order to arrive at a definitive conclusion on the taxability of service, the 
main ingredients which need to be necessarily present, as per this statute, are the 
service, service provider, service receiver and the consideration for the service. 
In the instant case, the alleged service provider is undoubtedly the hospitals/ 
institutions; the service rendered is to the patients; remuneration is received by 
the hospitals/institutions and is paid by the patients. Understandably, the services 
rendered by the hospitals/institutions are at best medical services to the patients 
and by no stretch of imagination 'Business Support Services'. It is immaterial 
that the hospitals are paying a portion of the remuneration received to the 
doctors for the services rendered by them to the hospitals. It is the case of the 
department that the hospitals/institutions are rendering 'Business Support 
Services' to the doctors. In such a case. the hospitals should have charged the 
doctors for the services rendered to them. One cannot take a long drown 
conclusion that a portion of the doctors' fee paid by patients is retained by the 
hospitals/institutions and such retention should be treated as consideration paid 
to the hospitals. We have noticed that none of the agreements indicate any such 
arrangements between the hospitals and doctors. Counsels for the appellants 
submitted that wherever the Hospitals are providing infrastructural services per 
se to the doctors, i.e. without any reference to the patients admitted to the 
Hospitals, they are paying applicable service tax. Under the circumstances, it 
cannot be alleged that the hospitals are providing 'Business Supports Services' 
to the doctors." 

8. I further find that health care services rendered by clinical establishmentt 

were exempted from payment of service tax by virtue of entry No. 2 of 

Notification No. 25/2012-ST dated 20.6.2012. I reproduce the definition of terms 

'clinical establishment' and 'health care service' defined under said NoLificaion 

a under: 

"Clinical establishment" means a hospital, nursing home, clinic, sanatorium or 
any other institution by, whatever name called, that offers services or facilities 
requiring diagnosis or treatment or care for illness, injury, deformity, 
abnormality or pregnancy in any recognised system of medicines in India, or a 
place established as an independent entity or a part of an establishment to carry 
out diagnostic or investigative services of diseases;" 

"health care services" means any service by way of diagnosis or treatment or 
care for illness, injury, deformity, abnormality or pregnancy in any recognised 
system of medicines in India and includes services by way of transportation of 
the patient to and from a clinical establishment, but does not include 
transplant or cosmetic or plastic c.urgery, except when undertaken to restorc or 
to reconstruct anatomy or fine dons of body affected due to congenital defeors. 
developmental abnormalities, injury or trauma" 

E,i find that the AppeU.a!1' 

':linicai establishment' defined 

t.e Appellant to patients are aL 

Thus, the Appellant was eliib 
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8.2 I find that identical issue has been decided by the Hon'ble CESTAT, New 

Delhi in the case of Sir Ganga Ram Hospitals reported as 2018 (11) G.S.T.L. 427 

(Tn. - Del), wherein it has been held that, 

"6. The proceedings by the Revenue, initiated against the appellant hospitals, 
are mainly on the inference drawn to the effect that the retained amount by the 
hospitals out of total charges collected from the patients should be considered 
as an amount for providing the infrastructure like room and certain other 
secretarial facilities to the doctors to attend to their work in the appellants 
hospitals. We fmd this is only an inference and not coming out manifestly from 
the terms of the agreement. Here, it is very relevant to note that the appellant 
hospitals are engaged in providing health care services. This can be done by 
appointing the required professionals directly as employees. The same can also 
be done by having contractual arrangements like the present ones. In such 
arrangement, the doctors of required qualification are engaged/contractually 
appointed to provide health care services. It is a mutually beneficial 
arrangement. There is a revenue sharing model. The doctor is attending to the 
patient for treatment using his professional skill and knowledge. The appellants 
hospitals are managing the patients from the time they enter the hospital till 
they leave the premises. ID cards are provided, records are maintained, all the 
supporting assistance are also provided when the patients are in the appellant 
hospital premises. The appellant hospital also manages the follow-up 
procedures and provide for further health service in the manner as required by 
the patients. As can be seen that the appellants hospitals are actually availing 
the professional services of the doctors for providing health care service. For 
this, they are paying the doctors. The retained money out of the amount 
charged from the patients is necessarily also for such health care services. The 
patient paid the full amount to the appellant hospitals and received health care 
services. For providing such services, the appellants entered into an agreement. 
as discussed above, with various consulting doctors. We do not find any 
business support services in such arrangement. 

9. Under negative list regime w.e.f. 1-7-2012, the health care services are 
exempt from service tax. Earlier the health care services were only taxed for 
specified category of hospitals and for specified patients during the period 1-7-
2010 to 1-5-2011. With effect from 1-5-2011, health care services were exempt 
from service tax under Notification No. 30/2011-S.T. After introduction of 
negative list tax regime, Notification No. 25/2011-S.T. exempted levy of 
service tax on health care services rendered by clinical establishments. We 
have examined the scope of the terms 'clinical establishments' and 'health care 
services'. The notification defines these terms. The term 'clinical 
establishments' is defined as below: 

"Clinical establishment" means hospital, nursing home, clinic, sanatorium or 
any other institution by whatever name called, that offers services or facilities 
requiring diagnosis or treatment of care for illness, injury, defoiiiiity, 
abnormality or pregnancy in any recognized system of medicines in India, or a 
place established as an independent entity or a part of an establishment to carry 
out diagnostic or investigative services of diseases." 

10. The terms 'health care services' is defined as below: 

"health care services" means any service by way of diagnosis or treatment or 
care for illness, injury, deformity, abnormality or pregnancy in any,zçcognized 

V Page9of 14 



Appea' No: V2/54-56/RAj12020 

system of medicines in India and includes services by way of transportation of 
the patient to and from a clinical establishment but does not include their 
transplant or cosmetic or plastic surgery. except when undertaken to restore or 
to reconstruct anatomy or flmctions of both affected due to congenial defects, 
developmental abnoiuialiti es, iniury or trauma." 

ii. These two provisions available in Notification No. 25/20 12 will sho 
that a clinical establishment providing health care services are exempted from 
service tax. The view of the Revenue that in spite of such exemption available 
to health care services, a part of the consideration received for such health care 
services from the patients shall be taxed as business support service/taxable 
service is not tenable. In effect this will defeat the exemption provided to the 
health care services by clinical establishments. Admittedly, the health care 
services are provided by the clinical establishments by engaging consultant 
doctors in terms of the arrangement as discussed above. For such services, 
amount is collected from the patients. The same is shared by the clinical 
establishment with the doctors. There is no legal justification to tax the share of 
clinical establishment on the ground that they have supported the commerce or 
business of doctors by providing infrastructure. We find that such assertion is 
neither factually nor legally sustainable. 

13. In view of above discussion and analysis, we hold that the impugned 
orders against which appellant hospitals filed appeal are devoid of merit, the 
same are set-aside. Upholding the order dated 1-2-2016 of Commissioner, 
Service Tax, New Delhi, we dismiss the appeal by the Revenue. All the 7 
appeals are disposed of in these terms." 

33 In view of the above, I hold that the Appellant is eligible for exemption 

under Notification No. 25/2012-ST dated 20.6.2012 in respect of health care 

service provided by them. 

9. The Appellant has contended that the adjudicating authority erred in not 

following the judicial discipline as two appeals of the appellant involving same 

dispute for prior period was decided in their favour by the Commissioner 

(Appeals), Rajkot and therefore, the adjudicating authority was bound to focw 

the said decisions rendered by the Commissioner (Appeals) as well as relied: 

case law of Sir Ganga Ram Hospital -2018 (11) G.S.T.L. 427 (Tn.). I find that ta 

Appellant had relied upon two Orders-in-Appeal passed in their own case 

orevious period as well as CESTAT's Order passed in the case of Sir Ganga am 

Hospital supra during adjudication proceedings. However, the adjudicating 

athority discarded their contention by observing at para 30 of the impugned 

order that Department appeals were withdrawn from CESTAT on monetary 

grounds and that no order on merit was passed by the CESTAT. 

'.1 do not agree with the findings of the adjudicating authority. Once the 

Department withdrew the appeais from the Hon'ble CESTAT, the Orders-in-

Appeal dated 16.9.2014 and dateri 29.5.2015 attained finality. Even though the 

?iyais were withdrawn from the CESTAT on monetary limit,ct remains 
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said Orders-in-Appeal have not been reversed or stayed by higher appellate 

authority and consequently binding upon the adjudicating authority. The judicial 

discipline required the adjudicating authority to have followed the said Orders-

in-Appeal and Hon'ble CESTAT's Order passed in the case of Sir Ganga Ram 

Hospital supra, in letter and spirit. ft is pertinent to mention that when any 

appeal is withdrawn on monetary limit, the Department may agitate the issue in 

appropriate case in other appeal proceedings, but it is not open for the 

adjudicating authority to pass order on merit disregarding binding precedent. 

The adjudicating authority may distinguish relied upon decision, if there is 

change in facts or change in legal position. However, the adjudicating authority 

has not brought on record as to how said relied upon Orders are not applicable 

to the facts of the present case. 

9.2 My views are supported by the Order passed by the Hon'ble CESTAT, New 

Delhi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tn. - 

Del.), wherein it has been held that, 

"10. It is axiomatic that judgments of this Tribunal have precedential authority 
and are binding on all quasi-judicial authorities (Primary or Appellate), 
administering the provisions of the Act, 1944. If an adjudicating authority is 
unaware of this basic principle, the authority must be inferred to be 
inadequately equipped to deliver the quasi-judicial functions entrusted to his 
case. If the authority is aware of the hierarchical judicial discipline (of 
precedents) but chooses to transgress the discipline, the conduct amounts to 
judicial misconduct, liable in appropriate cases for disciplinary action. 

11. It is a trite principle that a final order of this Tribunal, enunciating a ratio 
decidendi, is an operative judgment per Se; not contingent on ratification by any 
higher forum, for its vitality or precedential authority. The fact that Revenue's 
appeal against the judgment of this Tribunal was rejected only on the ground of 
bar of limitation and not in affirmation of the conclusions recorded on merits, 
does not derogate from the principle that a judgment of this Tribunal is per se of 
binding precedential vitality qua adjudicating authorities lower in the hierarchy, 
such as a primary adjudicating authority or a Commissioner (Appeals). This is 
too well settled to justify elaborate analyses and exposition, of this protean 
principle. 

12. Nevertheless, the primary and the lower appellate authorities in this case, 
despite adverting to the judgment of this Tribunal and without concluding that 
the judgment had suffered either a temporal or plenary eclipse (on account of 
suspension or reversal of its ratio by any higher judicial authority), have chosen 
to ignore judicial discipline and have recorded conclusions diametrically 
contrary to the judgment of this Tribunal. This is either illustrative of gross 
incompetence or clear irresponsible conduct and a serious transgression of 
quasi-judicial norms by the primary and the lower appellate authorities, in this 
case. Such perverse orders further clog the appellate docket of this Tribunal, 
already burdened with a huge pendency, apart from accentuatg the faith 
deficit of the citizenlassessee, in departmental adjudication." 
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9.3 I rely on the decision rendered by the Hon'ble Gujarat High Court in the 

case of Claris Lifesciences Ltd. reoorted as 2013 (298) E.L.T. 45 (Guj.), wherein 

it has been held that, 

"8. The adjudicating officer acts as a quasi judicial authority. He is bound by 
the law of precedent and binding effect of the order passed by the higher 
authority or Tribunal of superior jurisdiction. If his order is thought to be 
erroneous by the Department. the Department can as well prefer appeal in terms 
of the statutory provisions contained in the Central Excise Act, 1944. 

9. Counsel for the petitioners brought to our notice the decision of the Apex 
Court in the case of Union of India v. Kwnlakshi Finance Corporation Lid. 
reported in 1991 (55) E.L.T. 433 (S.C.) in which while approving the criticism 
of the High Court of the Revenue Authorities not following the binding 
precedent, the Apex Court observed that :- 

"6.. It cannot be too vehemently emphasized that it is of utmost importance 
that, in disposing of the quasi-judicial issues before them, revenue officers are 
bound by the decisions of the appellate authorities. The order of the Appellate 
Collector is binding on the Assistant Collectors working within his jurisdiction 
and the order of the Tribunal is binding upon the Assistant Collectors and the 
Appellate Collectors who function under the jurisdiction of the Tribunal. The 
principles of judicial discipline require that the orders of the higher appellate 
authorities should be followed unreservedly by the subordinate authorities. The 
more fact that the order of the appellate authority is not "acceptable" to the 
department - in itself an objectionable phrase - and is the subject-matter of an 
appeal can furnish no ground fbr not following it unless its operation has been 
suspended by a competent Court. if this healthy rule is not followed, the result 
will only be undue harassment lo assessees and chaos in administration of tax 
laws. 

7. The impression or anxiety of the Assistant Collector that, if he accepted the 
assessee's contention, the department would lose revenue and would also have 
no remedy to have the matter rectified is also incorrect. Section 35D confers 
adequate powers on the department in this regard. Under sub-section (1), where 
the Central Board of Excise alid Customs (Direct Taxes) comes across any order 
oassed by the Collector of Central Excise with the legality or propriety of which 
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal 
for the deteiiiiination of such points arising out of the decision or order as may 
be specified by the Board in its order. Under sub-section (2) the Collector of 
Central Excise, when he comes across any order passed by an authority 
subordinate to him, if not satisfied with its legality or propriety, may direct such 
authority to apply to the Collector (Appeals) for the determination of such 
points arising out of the decision or order as may be specified by the Collector 
of Central Excise in his order and there is a further right of appeal to the 
department. The position now. therefore, is that, if any order passed by an 
Assistant Collector or Collector is adverse to the interests of the Revenue, the 
immediately higher administrative authority has the power to have the matter 
satisfactorily resolved by taking . p the issue to the Appellate Collector or the 
Appellate Tribunal as the case univ be. In the light of these amended provisions, 
there can be no justification for IV Assistant Collector or Collector refusing to 
follow the order of the Appeilate Collector or the Appellate Tribunal, as the 
case may be, even where he may have some reservations on its cctness. He 
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has to follow the order of the higher appellate authority. This may instantly 
cause some prejudice to the Revenue but the remedy is also in the hands of the 
same officer. He has only to bring the matter to the notice of the Board or the 
Collector so as to enable appropriate proceedings being taken under S. 35E(l) 
or (2) to keep the interests of the department alive. If the officer's view is the 
correct one, it will no doubt be finally upheld and the Revenue will get the duty, 
though afier some delay which such procedure would entail." 

9.4 I also rely on the decision rendered by the Hon'ble Madras High Court in 

the case of Industrial Mineral Company (IMC) reported as 2018 (18) G.S.T.L. 396 

(Mad.), wherein it has been held that, 

"8. This Court is of the view that when the order passed by the Tribunal has 
not been stayed or set aside by the Hon'ble Supreme Court, it is the bounden 
duty of the Adjudicating Authority to follow the law laid down by the Tribunal. 
Since a binding decision has not been followed by the Adjudicating Authority in 
this case, this Court can interfere straightaway without relegating the assessee to 
file an appeal." 

10. In view of above discussion, I hold that confirmation of service tax 

demand totally amounting to Rs. 31,35,732/- is not sustainable and required to 

be set aside and I do so. Since, demand is set aside, recovery of interest and 

penalty imposed under Sections 70,77 and 78 are also set aside. 

11. In view of above, I set aside the impugned order and allow the appeals. 

12. dRT C3cl1 ftz5T Pqci'i dLl'1ck1 ci'1 t {I '311th 

12. The appeals filed by the Appellant stand disposed off in above terms. 

(GOPI NATH) 
Commissioner(Appeals) 

Attested  

(V.T.SHAH) 
Superintendent(Appeals) 

By RPAD 
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