NATION TR (AT T FIAT, AR T FAT FIAT FATT I L3
g - 0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

ZTAX

B8 . e e, ST T AT /2™ Floor. GST Bhavan.
TAVARKET :

T %% 7 715, / Race Course Ring Road.
TTSAIZ / Rajkot — 360 001
Tele Fax No. 0281 - 2477952/2441142Email: cexappealsrajkot’@ gmail.com

e =% Q’.@'.ﬁl(l $=DIN-20200964SX00004XC6D7

F Exte iR are Cie1F T yrTer A AT/
' Appeal /File No 0.10. No Daie
V2/54-56/RAJ/2020 3/4/5/D/AC/2020-21 02.06.2020
7 ydIe =9l FeAaT(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-095 TO 097-2020
ST FT 3T / FHT Fo e FT AT
Date of Order: 11.09.2020 Date of issue: 21.09.2020
T rdt qr, s (srfie), e ZeT Ty
Passed by ShriGopi Nath, Commissioner (Appeals),Rajkot
T AYT AL/ FATE AT/ ITLH) FETAT AL, Tea 14 39T o[/ TATHT /37 AT,
TITFIZ [ TR/ T Z79T e fortad STy 967 areer 3 i /
Arising out of above mentioned OI0 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :
el Femat&T =TT 71 AT7 7= 797 /Name&Address of theAppellant&Respondent -

M/s.Sterling Addlife India Pvt Ltd, Plot No. 251, Opp. Gandhigram Police Station, 150 Feet Ring Road,
Near Raiya Circle, Rajkot
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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™ e iy, 1994%m86zmﬁaﬁﬁa+am'ﬁmuﬁ? 1/

Agpea} tc Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

i A pATER F Aster ft anr S o, Ty v ope v e i erenfire iy B ) e i e 2,
gr7e T o, 7% Feefy, Ard st =Ry T )

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New

0 Delhi in all matters relating to classification and valuation.
N (ii) W?WL # i ¥ werEr o wfl wfe A o A TR opw U FaTee e A
Fr=n$ q@wa@vﬁgﬂ;%ﬁvﬁ? FEATAT WAR FATAT AFAITRTR- S0 0 7 SFT £ AT AT 1/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor
Btl;laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a]
above

(iii)

T U9 EA-3 F7 =17 IR § 39 0 ST AT AR g 7 m § F AT, FE TU0E 9 R JA 2 7 g oA
SNTTAT 0T JETAT, 90 5 FT AT 399, FH,5 AT #7004 50 AT w0 AF_A4AT 50 Arg w0 F wfspy £ AL wA0n 1,000/ 7L
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T 500/- 7O FT RTHA s TR FAT 2007 1/
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The appeal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Ceéntral Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied . by a ee of Rs. 1,000/- _ Rs.30 06— 5.10,000/-_  where amount of
dutydemand/mterest/é)enalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
formh of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is
situated. Application made fdr grant of stay shall be accompanied by a fee of Rs. 500/-.
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N,
= The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
2+ filediint quadruplicate in Form S.T.S as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall
:  be ‘accampanied by a copfy of the order appealed against (one of which shall be certified copy) and " should be
accompanied by a’fees of" Rs. 1000/- where the amount of service tax & intercst demandec? & penalty levied
of Rs;3 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty [evied is
mare-than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
inferest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominated Public Sector f3ank of the place where the hench
.-“of Tribunal is situated. / Application made for grant of stay shall be accompanied bv a ggc of Rs.500/-.
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The apgeal under sub section (2) and (2A)} cf the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner. Central Excise (Appeals) {(one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. l
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For an appeal 1o be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on pavment of 10 of the dutv demnanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

5@) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken; )
fm) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not zié)plg' to the stay application and appeais
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

Revisi mﬁ‘ tion to G £ Inds

evision application to Government of India: . e . -
T et B TR &7 ﬁmr?%ﬂ I #,EATT 2o0rE o yiE®, 1994 _F 91T 3S5EE ¥ ST dmisar A,
AA FVET, AT WA TR0, B dmerr, T Bramn, ST ofse, oftaw e owaw, dwe w32 BEE-110001, w7 e
AT SETEL . L o .
A_re_visi(on_apphcauon lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
secuon (1) of Section-35B 1bid:

. wr F Gl e ¥ ared |, st e B wieg 5 Bt s S e g v ¥ A m B e s A e
T5fT TR ST [E W AV ST [E TR T ATIR AT PEAT 4217 T ° AT ATV R AT W F AW, TR T 41 e
IV TE ¥ WA T EATH F WTHA 4t/ )

In case of anv 10ss of goods, where the loss gceurs in trapsit from a factory to a warehouse or to another factory
or {rom one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

AT F e BT vy o s F1 AT 3 v wp 5 B & e w5 vm w9 v 5T T o gz () FoameE i,
FT g F AR (AT T T aF = R Sy , A . .
In case of rebate of duty of excise gn goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territorv outside India.

t% T o w1 AT B AT Qv T A, I 9T g R are i ey o 2
In case of goods exported outsideindia export to Nepal or Bhutan, without payment of duty.

TP T ¥ T e U e 3 sph R v vl o o Bt st ¥ aee AT £ T e i s
oy ey gt fas yfSTere (30 2), 1998 €1 91T 109 Tz B fY 7 AT SaaT STy I A 3% R TOA A
mrEyy ] )
Credit of any duty allowed to be utilized towards paviment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2j Act, 1998.

i
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The abovc,ap’plication shall be made in dupiicate in Form No. EA-8 as specified under Rule, 9 of Cenirai |
{Appeals) Rules, 2001 within 3 months {rom the date on which the order sought to be appealed
communicated and shall be accompanied by two copies each of the OlQ and Order-in-Appeal. It snouid aiso
accompanied by a copy of TR-6 Challan cvidencing payment of prescribed fee as prescribed under Sectier 25-
EE of CEA, 1944, undeér Major Head of Account.

Tt st F o frmtates Fatfes opsr £ s £ e i ) 4 . o
ST S TEA F AT =T A7 THN FH 27 AT =75 200/ - 1 GOAE AT 90 A7 7% swe w6 v v T T v £ 47 2
1000 -/ =T g7 Bat 3 : .

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees Une
Lac or less an(?%s 1000/ - where the amount involved 1s more than Rupees One Lac.

FET A v (e FrerEe, 200, F w9 F e R ¢
"H"T?TIQTWJTEWWJT%T’TWW'PF?F% ;
A ATl of=F 7 wRTEET F AT ¥ AW 99 TR-6 A3 ufF F

77 27 v § R g wreel F AT AT ST e v E o vew w g, s e A s i m s pEw o
& AT S vR T | g F P ety s SRS WY 0% s W 3ATY TOEF TR WEET AU WA £/ in
case.if the order covers variousnumbers of order- in Original, {ee for each O.1.0. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Central Govt. As the cas€ mayv be. 1s filled to avoxg scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for

e

TATHATIEA Py vg Atafeaw, 1975, % wepedi-1 5 wepen v g urzer vF o srser 7 gt 17 i .50 AT 8 enare
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One copy of application or O.1.0. as the case may be, and the order of the adjudicating authosity shall bear a
court fe€ stamp of Rs.6.50 as prescribed inder Schedule-l in terins of the Court Fee Act, 1975, as amended.

HT o[, FETT TE op T SATEY wipATT smviaeer (w0 BT Faweelt, 1982 ® athm v e SEtam sl w5
Artention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

=3 ExiEict ‘TTT?J?‘.TA_ }F‘T ai;q:_m'ﬁar« TR 5 EE AT, ﬁ."‘”ﬁ EfdEcisctibIcoiEti T =T, AT AT BTy T
www.cbec.gov.in FT 77 TFT 2| / ) = ) ) .
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
'Qpcllant mav refer 10 the Departumental wepsite www.cbec.gov.in




Appeal No: V2/54-56/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Sterling Addlife India Pvt Ltd, Rajkot (herein after referred to as
“Appellant”) filed appeal No. V2/54-56/Raj/2019 against Order-in-Original No.

3/4/5/D/AC/2020-21 dated 2.6.2020 (hereinafter referred to as ‘impugned
order’) passed by the Joint Commissioner(in situ), Central GST, Division-l,

Rajkot (hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that the Appellant was operating a
hospital providing health service. The investigation carried out against the
Appellant revealed that the Appellant had engaged various doctors and
specialists as ‘consultant’ for providing health care services to patients; that
the said visiting consultants used medical facilities such as radiology, pathology
and all diagnostic services available within hospital premises; that the patients’
bills were raised and fees and charges were recovered by the Appellant and out
of said amount, fees were paid to such visiting consultants and part of amount
collected from patients were retained by the Appellant. It appeared that the
income retained by the Appellant for providing their infrastructure and
administrative support was liable to service tax under ‘Support Service for
Business or Commerce’; that with effect from 1.7.2012, all services were
taxable under Section 66B of the Finance Act, 1994 (hereinafter referred to as
‘Act’), except those services specified in negative list under Section 66D ibid
or exempted by way of Notification; that the Appellant failed to pay service

ES

ax.

2.1 The Appellant was issued two Show Cause Notices demanding service tax
covering the period from October, 2009 to September, 2011 and from October,
2011 to March, 2013, respectively, which was confirmed by the then
adjudicating authority. The Appellant contested the issue before the then
Commissioner (Appeals), Rajkot, which was decided in favour of the Appellant
vide Order-in-Appeal No. RJT-EXCUS-000-APP-188-14-15 dated 16.9.2014 and
Order-in-Appeal  No.  RJT-EXCUS-000-APP-22-15-16  dated  29.5.2015,
respectively. The Department reviewed the said Orders-in-Appeal and filed
appeals before the Hon’ble CETSTAT, Ahmedabad, but later withdrew the

appeats on monetary grounds.
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2.2  For subsequent perioG, following 2 Show Cause Notices and one
statement of demand were issued to the Appellant for demanding service tax
under Section 73(1) of the Act, along with interest under Section 75 and

proposing imposition of penalty under Secticns 70,76,77 and 78 of the Act :

St. SCN / Statement of Demand Period covered Service Tax
No. | No. & Date involved (Rs.}
1. IV/5-17/ST/Adj/AC-34/14-15 | April, 2013 to March, 3,97,913/-
| dated 19.8.2014 2014 ‘
l 2. Vi{a)/6-34/SCN/AC-25/5T/ April, 2014 to March, 15,29,23%/-
2016-17 dated 2.12.2016 2016 !
3. V.84(4)-23/MP/D/Z2018-1% i April, 2016 to June, 14,93,510/-
dated 28.9.2018 | 2017

2.3 The aforesaid Show Cause Notices and Statement of Demand were
adjudicated by the Adjudicating Authority vide the impugned order who
confirmed service tax demand totally amounting to Rs. 34,65,769/- under
Section 73(1) of the Act, along with interest under Section 75 and imposed
cenalty of Rs. 34,65,769/- under Section 78 and Rs. 30,000/- Section 77 and
iate fee of Rs. 40,000/ - under Section 70 of the Act.

3. Aggrieved, the Appellant has filed the present appeals, inter alia, cr

following grounds:

(1) The adjudicating authority has erred in not following the juciciz:
discipline as two appeals of the appeliant involving the same dispute for pricr
neriod was decided in their favour by the Commissioner (Appeals) and therefore,
~he adjudicating authority was bound to follow the decisions rendered by the
Commissioner {Appeals) who held that an identical case was decided by the
sppellate Tribunal in case of Sir Ganga Ram Hospital -2018 (11) G.S5.T.L. 427 by
holding that activity of a hospital was not taxable under business support
services and there was nc scope for levying any service tax for the impugned
activity of a hospital; that it is a settled legal position that a decision given by
“igher appeliate autherity is binging and it is not open to subordinate officer to
Jdoubt its correctness, and the subordinate authority is required to follow it till it
is overturned by contrary view of higher appellate authority; that in the presen:
case decisions rendered by the Commissicner {Appeals) were not upturnec ov
“he higher forum and therefore, the adiudicating authority had no jurisdicticn ic

“ac

ide contrary and relied upon the judgement of the Hon’ble Qupf;,gm ourt
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passed in the case of Kamlakshi Finance Corporation Ltd. - 1991 (55) E.L.T. 433.
(i)  That the issue regarding the taxability of amounts retained by the clinical

establishments under the categcry of “business support services” is settled by
the Hon’ble Tribunal in the case of Sir Ganga Ram Hospital- 2018 (11) G.S.T.L.

427 and also relied upon Order No. A/85982-85998/ 2019 dated 29.05.2019
passed by the Hon’ble Tribunal in case of M/s National Health & Education

Society vs. Commissioner of Service Tax-ili, Mumbai.

(iif)  That the adjudicating authority has failed to observe that the services in
question fell under “clinical establishment service” and such services were
brought under the levy of service tax only w.e.f. 01.05.2011, but they have been
exempt from payment of service tax; and therefore the impugned order
classifying clinical establishment services as business support service is whélly
illegal and incorrect; that as per Section 65(105)(zzzzo), any service provided or
to be provided by a clinical establishment even to Doctors and Specialists is
covered under Clause (ii) of the above Section defining the taxable service. | By
virtue of Clause (i) of this Section, any service provided or to be provided to ény
person by a clinical establishment was a taxable service whereas it is clarified by
virtue of Clause (ii) that any service provided or to be provided to any person by
a Doctor (who was not an employee of a clinical establishment) was also a
taxable service in the nature of Clinical Establishment Services, but both these
services i.e. those provided by a clinical establishment and also those provided
by a Doctor could be to “any person”, and thus it is clear from the definition
that recipient of this service could be “any person”, and hence recipient of this
service could be Doctors and Specialists also when the service was provided to
them by a clinical establishment. Therefore the facilities of Radiology,
Pathology, Diagnostics, and also other facilities of Nurses, Ward Boys etc. and
also those of Operation Theatres, equipment and machinery etc. provided by the
appellant to the Consultants are in the nature of services provided by the
appellant as a clinical establishment to such Doctors and Specialists, and hence
this activity is specifically covered as a taxable service under Section
65(105)(zzzz0) of the said Act. Hence, the impugned order holding such clinical
establishment services as taxable under business support service category is

wholly illegal and without jurisdiction.

(iv) That the facilities such as Radiology, Pathology, Diagnostics etc. made

available to the doctors and specialists were also services actuals rendered to

/Page 5 of 14
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the patients in the hospitai, and not to the doctors and specialists as
contemplated under business support category. The appellant has established
the hospital for offering services for diagnosis and treatment of patients. If any
Doctor or Specialist visiting the hospital as a Consultant makes use of any of
these medical facilities, the use is always for diagnosis, treatment etc. ‘n
respect of the patients. Hence, the adjudicating authority had erred in
considering that service receivers in this case were not the patients but were
the doctors and visiting consuttants. Confirmation of service tax on this basis

therefore deserves to be set aside.

v} Penalty under section 78 of the Finance Act can otherwise not be impesed
in the present case because there is no suppression with the intent to evade
nayment of duty. The appellant submits that 2 show cause notices for the earlier
period are already issued ancd decided in favour of the appellant in the past.
Therefore, the finding of the adjudicating authority that the appellant has
suppressed material facts with the intent to evade payment of service tax is
baseless and unsustainable. The appetlant submits that the department had

kxnowledge of non-payment of tax on the said activity when 2 show cause netics

w

were issued in the past. Therefore, .penalty under section 78 is illegal and tne
impugned order imposing penaity on the appeliant deserves to be set aside ir

the interest of justice.

NN

Hearing was conducted in virtual mode through video conferencing with
prior consent of the Appellant. Shri Amal Dave, Advocate appeared on behaif of
the Appellant and reiterated the grounds of appeal memorandum and filed
additional written submission dated 25.8.2020, wherein submission made in

acpeal memorandum are reiterated.

E. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submission made by the Appellant at the time of
personal hearing. The issue to be decided in the present appeal is whether the
impugned order confirming service tax demand of Rs. 34,65,759/- under Sectiz:
73 and imposing penalty under Sections 77(1), 77¢{2) and 78 of the Act is correct,

{=2gai and proper or not.

-t

£. On going through the recards, | find that the Appellant was engaged in
providing health care services 2n< had engaged various doctors and specialists as

‘~onsultant’ for providing mooi ! vwvices to their patients; that the said
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visiting consultants used medical facilities such as radiology, pathology and all
diagnostic services available within hospital premises; that the patients’ bills ]

were raised and fees and charges were recovered by the Appellant and out of
said amount, fees were paid to such visiting consultants and part of amount

collected from patients were retained by the Appellant. The adjudicating
authority confirmed service tax demand on such retained amount on the grounds
that the Appellant had provided their infrastructure and administrative support
to said consultant, which is covered under ‘Support service for business or
commerce’ and such service was neither covered under negative list under

Section 66D of the Act nor exempted by way of Notification.

6.1 The Appellant has contended that service in question was classifiable
under “clinical establishment service”, which is exempted from payment of
service tax; that the facilities such as Radiology, Pathology, Diagnostics etc.
made available to the doctors and specialists were also services actually
rendered to the patients in the hospital, and not to the doctors and specialists
as contemplated under business support category; the adjudicating authority
wrongly considered visiting doctors and specialists as service receivers instead of
patients; that the issue regarding taxability of amounts retained by the clinical
establishments is settled by the Hon’ble Tribunal in the case of Sir Ganga Ram
Hospital- 2018 (11) G.S.T.L. 427 and vide Order No. A/85982-85998/ 2019 dated
29.05.2019 passed by the Hon’ble CESTAT, Mumbai in case of M/s National
Health & Education Society.

7. On careful examination of the facts of the case, I find that the Appellant
had engaged doctors and specialists for providing healthcare services to
patients. The Appellant raised bills and recovered fees/charges from such
patients. The Appellant retained some portion of such fees / charges and made
payment of remaining amounts to visiting doctors and specialists. Thus, the
Appellant had provided health care service to patients and not to
doctors/specialists. Further, there was no provision of service by the Appellant
to the doctors/ specialists. On the contfary, said doctors/specialists had
provided service to the Appellant by attending/treating patients and for such
service, the Appellant had paid consideration to said doctors/specialists and not
the other way around. | rely on the Order No. A/85982-85998/2019 dated
29.05.2019 passed by the Hon’ble CESTAT, Mumbai, in the case of National

“7 Health and Education Society, wherein it has been held that,

L
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“11. In order to arrive at a definitive conclusion on the taxability of service, the
main ingredients which need to be necessarily present, as per this statute, are the
service, service provider, service receiver and the consideration for the service.
In the instant case, the alleged service provider is undoubtedly the hospitals/
institutions; the service rendered is to the patients; remuneration is received by
the hospitals/institutions and is paid by the patients. Understandably, the services
rendered by the hospitals/institutions are at best medical services to the patients
and by no stretch of imagination ‘Business Support Services’. It is immaterial
that the hospitals are paying a portion of the remuneration received to the
doctors for the services rendered by them to the hospitals. It is the case of the
department that the hospitals/institutions are rendering ‘Business Support
Services’ to the doctors. In such a case, the hospitals should have charged the
doctors for the services rendered to them. One cannot take a long drown
conclusion that a portion of the doctors’ fee paid by patients is retained by the
hospitals/institutions and such retention should be treated as consideration paid
to the hospitals. We have noticed that none of the agreements indicate any such
arrangements between the hospitals and doctors. Counsels for the appellants
submitted that wherever the Hospitals are providing infrastructural services per
se to the doctors, 1.e. without any reference to the patients admitted to the
Hospitals, they are paying applicable service tax. Under the circumstances, it
cannot be alleged that the hospitals are providing ‘Business Supports Services’
to the doctors.”

8. | further find that health care services rendered by clinical establishmeniz

were exempted from payment of service tax by virtue of entry No. Z of
Notification No. 25/2012-ST dated 20.6.2012. | reproduce the definition of terms

‘clinical establishment’ and ‘health care service’ defined under said Notification

“Clinical establishment” means a hospital, nursing home, clinic, sanatorium or
any other institution by, whatever name called, that offers services or facilities
requiring diagnosis or treatment or care for illness, injury, deformity.
abnormality or pregnancy in any recognisad system of medicines in India, or a
place established as an independent entity or a part of an establishment to carry
out diagnostic or investigative services of diseases:”

“health care services” means any service by way of diagnosis or treatment or
care for illness, injury, deformity, abnermality or pregnancy in any recognised
system of medicines in India &nd includes services by way of transportation of
the patient to and from a clinical establishment, but does not include hair
transplant or cosmetic or plastic <urgery, except when undertaken tc restore ©
to reconstruct anatomy or functions of body affected due to congenital defects.
developmental abnormalities. injury or trauma”

L

£.1 1 find that the Appellant hzine’ o hogpital, is covered under the term

‘zlinical establishment’ definec . 1’:cve. Furthar, health care services provided by

t~e Appellant to patients are af.. overed under the term ‘health care service’.

hus, the Appellant was eligibie .. - _-f”As’fip*;iOR from payment of service tax in

raspect of health services rend oL ! by My te patients in terms % Notification
F

Po. 25/2012-ST dated 20.6.20% ..
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8.2 | find that identical issue has been decided by the Hon’ble CESTAT, New
Delhi in the case of Sir Ganga Ram Hospitals reported as 2018 (11) G.S.T.L. 427
(Tri. - Del), wherein it has been held that,

“6. The proceedings by the Revenue, initiated against the appellant hospitals,
are mainly on the inference drawn to the effect that the retained amount by the
hospitals out of total charges collected from the patients should be considered
as an amount for providing the infrastructure like room and certain other
secretarial facilities to the doctors to attend to their work in the appellants
hospitals. We find this is only an inference and not coming out manifestly from
the terms of the agreement. Here, it is very relevant to note that the appellant
hospitals are engaged in providing health care services. This can be done by
appointing the required professionals directly as employees. The same can also
be done by having contractual arrangements like the present ones. In such
arrangement, the doctors of required qualification are engaged/contractually
appointed to provide health care services. It is a mutually beneficial
arrangement. There is a revenue sharing model. The doctor is attending to the
patient for treatment using his professional skill and knowledge. The appellants
hospitals are managing the patients from the time they enter the hospital till
they leave the premises. ID cards are provided, records are maintained, all the
o supporting assistance are also provided when the patients are in the appellant
hospital premises. The appellant hospital also manages the follow-up
procedures and provide for further health service in the manner as required by
the patients. As can be seen that the appellants hospitals are actually availing
the professional services of the doctors for providing health care service. For
this, they are paying the doctors. The retained money out of the amount
charged from the patients is necessarily also for such health care services. The
patient paid the full amount to the appellant hospitals and received health care
services. For providing such services, the appellants entered into an agreement,
. as discussed above, with various consulting doctors. We do not find any
business support services in such arrangement.

9. Under negative list regime w.e.f. 1-7-2012, the health care services are
exempt from service tax. Earlier the health care services were only taxed for
specified category of hospitals and for specified patients during the period 1-7-
0 2010 to 1-5-2011. With effect from 1-5-2011, health care services were exempt
from service tax under Notification No. 30/2011-S.T. After introduction of
negative list tax regime, Notification No. 25/2011-S.T. exempted levy of
service tax on health care services rendered by clinical establishments. We
have examined the scope of the terms ‘clinical establishments’ and ‘health care

serviqes’. The_ notification defines these terms. The term ‘clinical
establishments’ is defined as below :

“Clinical establishment” means hospital, nursing home, clinic, sanatorium or
any other institution by whatever name called, that offers services or facilities
requiring diagnosis or treatment of care for illness, injury, deformity,
abnormality or pregnancy in any recognized system of medicines in India, or a
place established as an independent entity or a part of an establishment to carry
out diagnostic or investigative services of diseases.”

10. The terms ‘health care services’ is defined as below :

“health care services” means any service by way of diagnosis or treatment or
care for illness, injury, deformity, abnormality or pregnancy in anWﬁzed
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system of medicines in India and iicludes services by way of transportation of
the patient to and from a clinical establishment but does not include their
transplant or cosmetic or plastic surgery, except when undertaken to restore or
1o reconstruct anatomy or functions of both affected due to congenial defects,

developmental abnormalities, iniury or trauma.”

11. These two provisions available in Notification No. 25/2012 will show
that a clinical establishment providing health care services are exempted from
service tax. The view of the Revenue that in spite of such exemption available
to health care services, a part of the consideration received for such health care
services from the patients shall be taxed as business support service/taxable
service is not tenable. In effect this will defeat the exemption provided to the
health care services by clinical establishments. Admittedly, the health care
services are provided by the clinical establishments by engaging consultant
doctors in terms of the arrangement as discussed above. For such services,
amount 1s collected from the patients. The same is shared by the clinical
establishment with the doctors. There is no legal justification to tax the share of
clinical establishment on the ground that they have supported the commerce or
business of doctors by providing infrastructure. We find that such assertion is
neither factually nor legally sustainable.

13. In view of above discussion and analysis, we hold that the impugned
orders against which appellant hospitais filed appeal are devoid of merit, the
same are set-aside. Upholding the order dated 1-2-2016 of Commissioner,
Service Tax, New Delhi, we dismiss the appeal by the Revenue. All the 7
appeals are disposed of in these terms.”

3.2 In view of the above, | hold that the Appellant is eligible for exemption
under Notification No. 25/2012-ST dated 20.6.2012 in respect of health care

service provided by them.

9. The Appellant has contended that the adjudicating authority erred in not
following the judicial discipline as two appeals of the appellant involving same
dispute for prior period was decided in their favour by the Commissioner
(Appeals), Rajkot and therefore, the adjudicating authority was bound te follew
+he said decisions rendered by the Commissioner (Appeals) as well as reliec usor
case law of Sir Ganga Ram Hospita! -2018 (11) G.S.T.L. 427 (Tri.). | find that the
Appeliant had relied upon two Orders-in-Appeal passed in their own case fcr
nrevious period as well as CESTAT’s Order passed in the case of Sir Ganga am
~ospital supra during adjudication proceedings. However, the adjudicating

sthority discarded their contention by observing at para 30 of the impugned

3]

crder that Department appeals were withdrawn from CESTAT on monetary

grounds and that no order on merit was passed by the CESTAT.

0

.1 | do not agree with the findings of the adjudicating authority. Once the
Department withdrew the appeais from the Hon’ble CESTAT, the Orders-in-

sppeal dated 16.9.2014 and dated 29.5.2015 attained finality. Even though the
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neats were withdrawn from the CESTAT on monetary Umit,;@ct remains thzt
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said Orders-in-Appeal have not been reversed or stayed by higher appellate
authority and consequently binding upon the adjudicating authority. The judicial
discipline required the adjudicating authority to have followed the said Orders-
in-Appeal and Hon’ble CESTAT’s Order passed in the case of Sir Ganga Ram

Hospital supra, in letter and spirit. It is pertinent to mention that when any
appeal is withdrawn on monetéry limit, the Department may agitate the issue in
appropriate case in other appeal proceedings, but it is not open for the
adjudicating authority to pass order on merit disregarding binding precedent.
The adjudicating authority may distinguish relied upon decision, if there is
change in facts or change in legal position. However, the adjudicating authority
has not brought on record as to how said relied upon Orders are not applicable

to the facts of the present case.

9.2 My views are supported by the Order passed by the Hon’ble CESTAT, New
Dethi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. -

Del.), wherein it has been held that,

“10. It is axiomatic that judgments of this Tribunal have precedential authority
and are binding on all quasi-judicial authorities (Primary or Appellate),
administering the provisions of the Act, 1944. If an adjudicating authority is
unaware of this basic principle, the authority must be inferred to be
inadequately equipped to deliver the quasi-judicial functions entrusted to his
case. If the authority is aware of the hierarchical judicial discipline (of
precedents) but chooses to transgress the discipline, the conduct amounts to
judicial misconduct, liable in appropriate cases for disciplinary action.

11. It is a trite principle that a final order of this Tribunal, enunciating a ratio
decidendi, is an operative judgment per se; not contingent on ratification by any
higher forum, for its vitality or precedential authority. The fact that Revenue’s
appeal against the judgment of this Tribunal was rejected only on the ground of
bar of limitation and not in affirmation of the conclusions recorded on merits,
does not derogate from the principle that a judgment of this Tribunal is per se of
binding precedential vitality qua adjudicating authorities lower in the hierarchy,
such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well settled to justify elaborate analyses and exposition, of this protean
principle.

12.  Nevertheless, the primary and the lower appellate authorities in this case,
despite adverting to the judgment of this Tribunal and without concluding that
the judgment had suffered either a temporal or plenary eclipse (on account of
suspension or reversal of its ratio by any higher judicial authority), have chosen
to ignore judicial discipline and have recorded conclusions diametrically
contrary to the judgment of this Tribunal. This is either illustrative of gross
incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this
case. Such perverse orders further clog the appellate docket of this Tribunal,
already burdened with a huge pendency, apart from accentuatijpg the faith
deficit of the citizen/assessee, in departmental adjudication.”
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9.3 | rely on the decision rendered by the Hon’ble Gujarat High Court in the “
case of Claris Lifesciences Ltd. reportad as 2013 (298) E.L.T. 45 (Guj.), wherein
it has been held that,

“8. The adjudicating officer acts as a quasi judicial authority. He is bound by
the law of precedent and binding effect of the order passed by the higher
authority or Tribunal of superior jurisdiction. If his order is thought to be
erroneous by the Department. the Department can as well prefer appeal in terms
of the statutory provisions contained in the Central Excise Act, 1944,

9. Counsel for the petitioners brought to our notice the decision of the Apex
Court in the case of Union of India v. Kamlakshi Finance Corporation Lid
reported in 1991 (55) E.L.T. 433 (S.C.) w1 which while approving the criticism
of the High Court of the Revenue Authorities not following the binding
precedent, the Apex Court observed that :-

*6...It cannot be too vehemently empnasized that it is of utmost importance
that, in disposing of the quasi-judicial issues before them, revenue officers are
bound by the decisions of the appellate authorities. The order of the Appetlate
Collector is binding on the Assistant Collectors working within his jurisdiction
and the order of the Tribuna! is binding upon the Assistant Collectors and the
Appellate Collectors who function under the jurisdiction of the Tribunal. The
principles of judicial discipline require that the orders of the higher appellate
authorities should be foliowed urreservediy by the subordinate authorities. The
more fact that the order of the appellate authority is not “acceptable” to the
department - in itself an objectionable phrase - and is the subject-matter of an
appeal can furnish no ground for not following it unless its operation has been
suspended by a competent Court. If this healthy rule is not followed, the result
will only be undue harassment o assessees and chaos in administration of 1ax
laws.

7. The impression or anxiety of the Assistant Collector that, if he accepted the
assessee’s contention, the depariment would iose revenue and would also have
no remedy to have the matter rectified is also incorrect. Section 35D confers
adequate powers on the department in this regard. Under sub-section (1), where
the Central Board of Excise and Customs (Direct Taxes) comes across any oraer
vassed by the Collector of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal
for the determination of such points erising out of the decision or order as may
be specified by the Board in its order. Under sub-section (2) the Collector of
Centra] Excise, when he comes acress any order passed by an authority
subordinate to him, if not satisfied with its legaiity or propriety, may direct such
authority to apply to the Coilector {Appeals) for the determination of such
points arising out of the decisicn or order as may be specified by the Coliector
of Central Excise in his crder and there is a further right of appeal t the
depertment. The position now, therefore, is that, if any order passed by an
Assistant Collector or Collector is adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking cr the issue to the Appellate Collector or the
Appellate Tribunal as the case may be. In the light of these amended provisions,
there can be no justification for any Assistant Coilector or Collector refusing to
follow the order of the Appeiiate Cellector or the Appellate Tribunal, as the
case may be, even where he may have some reservations on its cﬁ;ctness. He
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has to follow the order of the higher appellate authority. This may instantly
cause some prejudice to the Revenue but the remedy is also in the hands of the
same officer. He has only to bring the matter to the notice of the Board or the

Collector so as to enable appropriate proceedings being taken under S. 35E(1)
or (2) to keep the interests of the department alive. If the officer’s view is the

correct one, it will no doubt be finally upheld and the Revenue will get the duty,
though after some delay which such procedure would entail.”

9.4 | also rely on the decision rendered by the Hon’ble Madras High Court in
the case of Industrial Mineral Company (IMC) reported as 2018 (18) G.S.T.L. 396
(Mad.), wherein it has been held that,

“8. This Court is of the view that when the order passed by the Tribunal has
not been stayed or set aside by the Hon’ble Supreme Court, it is the bounden
duty of the Adjudicating Authority to follow the law laid down by the Tribunal.
Since a binding decision has not been followed by the Adjudicating Authority in
this case, this Court can interfere straightaway without relegating the assessee to
file an appeal.”

10. In view of above discussion, | hold that confirmation of service tax
demand totally amounting to Rs. 31,35,732/- is not sustainable and required to
be set aside and | do so. Since, demand is set aside, recovery of interest and

penalty imposed under Sections 70,77 and 78 are also set aside.

11.  Inview of above, | set aside the impugned order and allow the appeals.

12.  3UIdHdl gRI ol B T8 et &1 FueRT SRied aiies I f5ar S1ar g1

12.  The appeals filed by the Appellant stand disposed off in above terms.
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