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Arising out of above mentioned 010 issued by Additional/[oint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

arfiereai&ufaaTsr 1 19 74 747 /Name&Address of theAppellant&Respondent -
M/s Gujarat Forgings Pvt. Ltd.,P.O. Box. No. 1004, Opp. PDTC, Aji industrial Area, Rajkot.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Agpea] to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor
Btk)laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{af
above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise {Appeal) Rules, 2001 and shall be accomopamed against one which at least should be
accompanied by a fee of Rs. 1,000/- Rs.5000/-

dutydemand/mterest/&)enalty/refund 1S upto § Lac., 5 Lac to 50 Lac and above 50 Lac respectively in_ the
form of crossed bank draft 11 Tavour of Asst, Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub_section ;Sl of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall
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.. be accompanied by a copy of the order appealed against (one of which shall be certified copgr) and should be

\aﬁcom%anied by a fees of Rs, 1000/- where the amount of service tax & interest demanded & penalty levied
Rs. 5 Lakhs’or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
yre than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &

\“,nte est demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank dralt in

avot‘gr of the Assistant Registrar of the bench of nominated Public Sector Bank of the rDlace where the bench
o}f Jribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apgeal under sub scction (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Comnussioner, Central Excise (Appeals) {one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax (o file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit” payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
11} amount of erroncous Cenvat Credil taken;
111) amount payvable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not a plg_to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A'rcvisi(on application lies to the Under Secretar* to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Tloor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-358 ibid:
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In case of anv loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise gn goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to’any country or territory outside India.
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In case ol goods exported outsidelndia export to Nepal or Bhutan, without payment of duty.
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Cfcd)ZI of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
ol this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
{Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OlO and Order~ln—Ap!;))e . It should also be
accompainied by a copy of TR-G Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The revision application shal] be accompanicd by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an(li)[Rs 1000/- where the amount involved is more than Rupees One Lac.
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case,if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenﬁral Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One copy of application or 0.1.0. as the case ma){ be, and the order of the adjudlcatmg]authonty shall bear a
court feé stamp of Rs.6.50 as prescribed under Schedule-l in terms of the Court Fee Act;1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal {Procedure) Rules, 1982.
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For the elaborate, detailed and latest

rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmen?

al website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

M/s Gujarat Forgings Pvt. Ltd., P.O Box. No. 1004, Opp. PDTC, Aji
Industrial Area, Rajkot (hereinafter referred to as “the appellant”) filed the
present appeal against Order-In-Original No. 17/D/AC/2019-20 dated
15.11.2019 (hereinafter referred to as “impugned order”) passed by the
Assistant Commissioner, Central Excise & GST Division, Rajkot-I (hereinafter

referred to as “the adjudicating authority”).

2. Brief facts of the case are that during the course of the audit it was
observed that the appellant had wrongly availed cenvat credit of service tax
paid on bills/invoice raised by service provider i.e M/s Jayshree Enterprise,
Rajkot, who were providing Maintenance and Repairing service of Diesel
Engines cleared by the appellant with one year warranty period. During the
warranty period, M/s Jayshree Enterprise, Rajkot was attending the
complaints regarding maintenance and repairing of Diesel Engine on behalf of
the appellant and was charging service charges from the appellant for the said
services (after sale service). The audit observed that the benefit of service tax
credit was not admissible to the appellant as there was no direct or indirect use
of the said services in relation to manufacture of final product and therefore,
the credit availed and utilized by the appellant was incorrect. Therefore, the
following Show Cause Notices were issued to the appellant to recover the
wrongly availed input service tax credit alongwith interest under Rule 14 of the
Cenvat Credit Rules, 2004, (hereinafter referred to as ‘CCR?’) read with Section
11A of the Central Excise Act, 1944 (hereinafter referred to as ‘CEA’) and

proposed penalty under Rule 15 of the CCR read with Section 11 AC of the
CEA.

Sr. | SCN No. & Date Period covered Amount

No.  (in Rs.)

1. |V.RJT-1/AR.V/ADC/255/2010 |January-2008 to March- 14,73,341
dated 18.10.2010 2010

2. |V.84/15-181/Adj-2011 April-2010 to June-2010 3,14,289
dated 29.04.2011 |

3. | V.RJT-1/AR.V/ADC/129/2011 |July-2010 to March-2011 9,74,361
dated 19.07.2011

2.1  The adjudicating authority confirmed the demand of Rs. 27,61,791/-
along with interest and penalty amounting to Rs. 19,23,341/- proposed in the
above Show Cause Notices vide OIO dated 30.12.2011.
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2.2 Being aggrieved, the appellant preferred an appeal before the
Commissioner(Appeals), Rajkot who vide stay order dated 27.04.2012 granted
stay with condition to deposit 100% amount of confirmed Cenvat Credit of
service tax and 50% of the penalty amount within 7 days from the date of the
receipt of the stay order. The appellant complied with the same. Further, the
appeal of the appellant was rejected by the Commissioner (Appeals) vide OIA
dated 23.08.2012. Aggrieved the appellant preferred an appeal before the
CESTAT, Ahmedabad. The CESTAT vide Order No. A/10505/2014 dated
04.04.2014 allowed the appeal filed by the appellant with consequential relief.

2.3 The appellant filed a refund claim in view of the aforesaid CESTAT order.
The said refund claim was sanctioned by the refund sanctioning authority vide
Order dated 31.07.2014. The refund sanctioning authority sanctioned an
amount of Rs.9,61,671/- by way of cheque and restored an amount of Rs.

27,61,791/- as Cenvat Credit in their RG23A PT. II Cenvat Credit Account.

2.4 The Department challenged the above CESTAT’s Order before the Hon’ble
High Court. Hence, a protective demand dated 16.08.2018 was issued to the
appellant for recovery of refund amounting to Rs. 37,23,462/- granted
erroneously under Section 11A of the CEA alongwith interest. The adjudicating
authority vide the impugned order confirmed the demand alongwith interest.
The said appeal was withdrawn by the Department as the tax effect involved

was below the minimum threshold limit provided in Circular dated 11.07.2018.

3. Being aggrieved with the impugned order, appellant preferred the present

appeal, inter-alia, on the various grounds as under:

3.1 That the impugned order is improper and deserves to be quashed and set
aside; that once when the issue has attained finality by virtue of order of the
Hon’ble Tribunal, having regard to the fact that appeal filed there against
before the Hon'ble High Court of Gujarat by the department is withdrawn, the

adjudicating authority cannot decide the case on merits.

3.2 That refund is required to be granted once litigation is decided in favour of
the appellant; that they find support from the provisions of Section 11B of the
CEA.

3.3 That it is settled law that while contesting the matter on merits, when a

particular outcome:is arrived at, in the course of proceedings pertaining to

L1 \
R :
. ’.'
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refund which has followed the said main issue, once again merits cannot be

reconsidered. In this regard, they have relied upon the following judgements:

(i) Collector of Central Excise, Kanpur Vs Flock (India) Pvt. Ltd. reported at
2000 (120) ELT 285 (S.C))

(i Order of Hon’ble Commr. (A) in the case of Southern Agrifurane Ltd.

reported at 2003 (157) E.L.T 610 (Commr. Appeal)

(iii) Agarwal Distributors Pvt. Ltd. Vs Commissioner of Cus., New Delhi

reported at 2000 (116) E.L.T 613 (Tribunal).

3.4 In view of the above, they have requested to set aside the impugned order

and allow their appeal.

4. Personal Hearing in the matter was attended by Shri D.K. Trivedi, Advocate
and Shri Rashesh H Buch, Sr. Manager (Finance & Tax), on behalf of the
appellant. They reiterated the submissions of appeal memorandum and

submitted copies of the following judgments for consideration.

(i) Commissioner of C.Ex., Jamshedpur Vs ICI India Ltd. as reported in
2003(156) E.L.T 426 (Tri.-Kolkata)

(ii Union of India Vs Kamalakshi Finance Corporation Ltd. as reported in

1991(55) E.L.T 433 (S.C.)

(iii) Padma Raghavan Vs Assistant Commissioner of C.Ex., Mettupalayam

as reported in 2018 (8) G.S.T.L 108(Mad.)

S. I have carefully gone through the facts of the case, grounds of appeal and
oral submissions made by the appellant. The limited issue to be decided in the
instant appeal is whether the appellant is eligible to take Cenvat credit of
service tax paid on bills/invoices raised by the service provider i.e M/s
Jayshree Enterprise, Rajkot, who were providing Maintenance and Repairing
Services of Diesel engines cleared by the appellant within one year warranty

period or otherwise.

6. The facts of the case are that the appellant is a manufacturer of excisable
goods viz. I.C. Engines, Diesel Generating Sets, P.D. Pumps, Marine Engines
etc. The appellant was selling Diesel Engines to their buyers and was under

obligation -fo.provide repair and maintenance service to its customer for one

/year as per terms of warranty clause. To provide these services of repairs and
;S T
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maintenance appellant engaged a service provider i.e M/s Jayshree Enterprise,
Rajkot, who provided these repairs and maintenance services on behalf of the
appellant. M/s Jayshree Enterprise, Rajkot during the warranty period
attended the complaints regarding maintenance and repairing of Diesel
Engines on behalf of the appellant and was charging service charges from the
appellant for the said services. The appellant was paying Service Tax thereon
and was taking Cenvat credit on the Service Tax paid to the services provider.
The adjudicating authority was of the view that the services which are not used
in relation to the manufacture or clearance of the final products cannot be
considered as inputs. Therefore, he observed that the appellant is not eligible to
take Cenvat credit of service tax paid on the invoices raised by the service

provider 1.e M/s Jayshree Enterprises, Rajkot and confirmed the demand.

7. Before deciding the issue, I find it pertinent to look at the definition of

‘input service’ prior to 01.04.2011 reads as under:

2{l) "input service” means any service,-

(i) used by a provider of taxable service for providing an output
service; or

(ii) used by the manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final
products upto the place of removal,

and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output
service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto
the place of removal, procurement of inputs, accounting, auditing,
financing, recruitment and quality control, coaching and
training, computer networking, credit rating, share registry, and
security, itnward transportation of inputs or capital goods and
outward transportation upto the place of removal”.

7.1 It is clear from the above definition, that there was a change in main
portion of the definition with effect from 01.04.2008 and for the words
“clearance of the final products from the place of removal” were replaced with
the words “clearance of the final products upto the place of removal”. The effect
of change w.e.f. 01.04.2008 is such that the main definition as well as the
inclusive portion of the definition defines ‘input service’ in respect of outward
transport transportation only as “upto the place of removal” and not for other

services.

1
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7.2 Further, on going through the definition of “input service”, it appears
that all the taxable services availed by output service provider or manufacturer
do not become “input service”. Had this been so, then the definition would
simply be “all the services availed by the service provider or manufacturer is an
input service”, but as per the definition given in the Cenvat Credit Rules, 2004,
it is clearly mentioned that for manufacture, the service must be used in or in
relation to manufacture or clearance. The activities which are not directly
related to the manufacture or clearance are mentioned separately in the
inclusive clause. The services which are not used in relation to manufacture or

clearance of final products cannot be considered as input service.

7.3 In the present case, 1 find that the service provider i.e M/s Jayshree
Enterprise, Rajkot were providing Maintenance and Repair Service of Diesel
Engines cleared by the appellant. I note that definition of input service provides
for inclusion of activities relating to business which are used directly or
indirectly in relation to the manufacture of the final product. The nature of
service provided by M/s Jayshree Enterprise, Rajkot i.e repair and
maintenance during the warranty has no nexus with the manufacture of the
goods. Therefore, by their nature itself, they are post manufacturing activities
and cannot be included in the category of input services under any part of the
definition of input services. I further note that once the finished goods are
cleared from the factory premises and thereafter, if the same are returned to a
third party for repairs, the same cannot be construed as the activity relating to
(directly or indirectly) the manufacturing activity. 1 also find that the said
definition does not cover “after sales service” on the goods cleared, hence such
specific exclusion from the definition puts a bar on the appellant for availing

any input service credit.

8.  As regards to the contention of the appellant that when a particular
outcome is arrived at, in the course of proceedings pertaining to refund which
has followed the said main issue, once again merits cannot be reconsidered.
That in the present case, impugned order which is confirmed by the Hon’ble
High Court having regard to the fact that the appeal filed there against was

withdrawn by the department, the Hon’ble Tribunal’s order is not implemented

inspite of specific directions given.
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Ahmedabad. The said appeal has been withdrawn by the Department, as the

amount involved is less than the monetary limit prescribed by the Board.

Therefore, I find that the said case shall not have any precedent value.

9. In view of the above findings, I find no infirmity in the impugned order

passed by the adjudicating authority and uphold the order. The appeal filed by

the appellant is rejected.

9.1 UIHdl gIRT &S P T ST BT AU RT S adie A fFar Jrar g |

9.1 The appeal filed by the Appellant is disposed off as above.

By R.P.A.D.
To,

M/s Gujarat Forging Pvt Ltd
PO Box No. 1004, Opp PDTC,
Aji Industrial Area,

Rajkot.

Copy to:-

@\\Qy\ b\%\ >

(Gopi Nath)
Commissioner (Appeals)

1. The Pr. Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot.
3, The Assistant Commissioner, Central Excise & GST Division, Rajkot-I.

Guard File.
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