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Date of Order: Date of issue: 

s1 'i'.F1 (31t.flcI1), Ilo11k TT 'I IFd/ 

Passed by Shri Gopi Nath, Commissioner (Appea!s),Rajkot 

iT 'T 3IT/ TP9 ITTf/ 'lth/ tII1d 319fl, c1RT3r.11c tc'b/ Id/d( uIIi, 

tI'11k / sIl 4/'ilt/ iiftfttlTwl 410 Rd in±t I-ci 3lt1 9jfrr: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central 

Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham 

Sr ai'Tlçi1 & (lcii0 ¶ miT1Sr'clI /Name & Address of the Appellant & Respondent 

M/s Radhe Renewable Energy Development Pvt Ltd, Plot no. 2621/22, Lodhika GIDC, Kalawad Road, 
Vifiage Metoda-360021. 

'ci sl1tr(Sr'fer) sF1r fszrf6 ci TthSrr/ / irTftiTTur riT ir' ici ci4dI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

TfPIT I/)cci 3cici  t fSr01iT tl1 T1Tf11SrTUr i iTf 3c4t   irfil 1944 Ft ?/ITT 35B 
it fxft, 1994 86ap1i+IcieTcinft*l/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
86 of the Finance Act, 1994 an appeal lies to:- 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Dethi in all matters relating to classification and valuation. 

(ii) 'ct'  1(q) rf 4dI1( 111T( ircffSl'T 39TT iT iiT11rf ifteiT JoifSr 3cdlt  I1jc  1 1ciI  rThftlt T5TfiNiiT'3r 
(ir?)tffrlr 1iT')1P,ctI,,tliT dci, Ic4.) ui-i al-SrrSri 3iciciiciici- 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2,d  Floor 
Bhaumali Bhawan, Asarwa Ahmedabad-380016m case of appeals other than as mentioned in pain- 1(a 
above 

3TM1iT rfi i TlttT 3PThf iT  rftar iici t (sfte)Plciciui11, 2001, f'ir 6 ili  ataitir trf 1l", 
'1 EA-3 alt i c'll  taltTiT ,ociIl alt H111 if)iT 

c-ltNJ ciIl O[iT(9T, 5 alTia T3Trlt aci,5 cilu ') aT 50 9TSr cia SPill 50 cina '4t iTflP1ft aciar: 1,000/- "tt, 
5,000/- 'rlt aPTaT 10,000/- cIT sr(ft icii i-a alt a icii clt flttdftrr r('-a aT r9TcI, iTltfilaT ar'ThffcI aTarfiNvrur 

aipat ippr dtti i '1144 rfIS ciii1'ia I.1Sr a 4N1 i1T1 iilcl a lN 41(1 IrIPIT  'll'1I T1TT I rrirfltrr aicci air 
iiiui rf)cir cIT)icilI aafltaa 1aSPT7ralta1ruI faTrrltITacici aa1 r(rFa/t/at) Fnarr-acti 

TSr 500/- crr fkrriftrr rp cicit acir III if 

The appeal to thej Appellate Tribunal shall be filed in quadruplicate in foini EA-3 / as prescribed under Rule 
6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied qgamst one which at least should he 
accompanied by a fee of Rs. 1 000/- Rs.5000/- Ks. 10,000/- where amount of 
dutydemand/interest/penalty/refund is upto Lac., 5 Lac to 50 lac and above 50 Lac respectively in the 
form of crossed bank draft m favour of Asst. Registrar of branch of any nommateri public sector bark of the 
place where the bench of any nommated public sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

aiftafta cITi1Tfl1SPUt rrae arala, fitar arfftftriT,1994* too 86(1) ill ataifir 1cia  filcii4, 1994, ftrir 9(1) 1  

trifta ri-t S.T.-5lt civ eFt aT anfl ar-T fci ariltir al sofia fl i4) , asofi 'iFt aw'.T rf cici'.i cfi 
ftlalfluti-ii{ilcj TiffTf1T) 3 S'1I ltS, 4 ltITiTtJaiITaTSr, Ii al44141 ,citci alt iii '141101 4101 iT19T, ciii 

5 cia aTlrrrlt ai,5 PTSr i' air 50 coo 'ir cia iriici 50 cia 'l t 31ai al ar: 1,000/- ''. 5,000/- "ol SPTaT 
ITT ift1fi.ci cci ij'a alt lft cciii alti flte.r(Ftrr pnc ccc iToara,  zrafltrr spThflcr niraifitacrur alt cia' al  

 o I/rOr'1 la sac nii fltca-r ciici SlTfiIT I ai-atfliyr p'ci ITT cirilci, 4'S altailT 
iT .)-ii '9T)T1 cii araflrir Sr fiSr1aTaT1ITTT cia' SPec aa (nt ci.)  )c ITI1 cioc-'TIT IT airr 500/- 

cci ait it I! 

appeal under sub section LILof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
c , 1qd in quadruplicate in Form S. 1.5 as prescribed under Rule 9(1.) of the Service Thx Rules, 1994. and Shall 

:1 ' . ib'accompanied by a copy of the order appealed against (one of which shall be certified copy) and shoulclbe 
/ 'companied by a fees 01 Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 

•:'f Rs. 5 Lakhs or less, Rs.5000/- where the amount of serwee tax &, mterest demanded &. penalty levied is 
/more than five lakhs but not exceeclmg Rs Fifty Lakhs Rs 10 000/ where the amount of servo e lax & 

.— mterest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favour of the Assistant Registrar 9f the bench of nominated Public Sector Bank of the place where the bench 
of Tribunal is situated. / Application macic for grant of stay shall he accompanied by a tee of Rs.500/.. 

- - 

25.08.2020 

(A) 

(1) 



(C) 

(I) 1s iffrariT,l994 inTl 86 t Tlt-cfarr (2) rt (2A( i)o4s af s41 isi'o si'fl, 1994, Tharr 9(2) rat 
9(2A) cl.ci tlrffTt'i'1 S.T.-7 R Tl5ITI1IT1 ST--I 31145, TIT c4I3 i("i 3fft5 3rr5p(i1TfiTl),  iI9)uZt  c'4I5  
'ufli -srSrf (ft94 pq 'iiuF1hi Hfl arr() sfrr 3ipjtc oi<j sie  3115yf: spy ie13ci, ipafti p'ii 
I1I,T311Ic4S I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

iThi-r i?.j-s, ariceIs ),c't tat seot  t'-fi4(s STfllar vI(liiO3) 'i1 sisi iciI'i rt 3ffIf%rt 1944 fft cuti 
35i'-i aflj4.i, arfft ffrttrirft, 1994 *r rtrar83 i(i4ri 1 sia srift soj irU, s 3rkrs i'fi1is Trfarnirif 
efis si 31arceIs ryarI11r a  -ini 10 9flu 911r(10%), ie ek rrsjsflrrfqj1j , rarflrr, ie iTlarirrfsifci *, TI 
ij,Idti [504 sI, TI id'ii 55 a1T5ST 31tftZIUflt'i  'ti iffilT931rl 
- ftç44 i,'5T 11I50 ST 141 err1rrr £1TI" 3rf;s 

(i( tIlT-li fts1ci4rT-rar 
(ii) +1-ic4C 5H teffirrisi iTfir 
(iii) I'i4 iHI  ST (tTIr 6 sttr/tre - 
- TSr ftftffttlol   lTfkffuzl(ff' 2) srffff 2014 
rsrT31aff1Tft3ft)if31T1c1IJ.1fl ti411/ 

For an appeal to be filed before the CESTA'I', under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under S,cbon 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service 'l'ax, 'Duty Demanded" shall include: 
amount determined under Section 11 D; 

ii) amount of erroneous Cenvat Credit taken; 
in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

[TTf ssi s1tThTur srar: 
Revision application_to Government of India: - 
TI T1TTI[ iitiUIThRI Pfd 51551 ThTT ic415 S'31 iffifft,l994 TIlT 35EE ST ST SttSl-SITITI ifA, 
31IcI sso, {i/lftur istiarir riuise, isss 'inrr, srift itlar, aflartr 'fib arsar, stnT si4, ir fasft-110oOl, St flinrr 
'Ikil ifr)TI / . . . 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th TFloor, Jeevan Deep Building, Parliament Street, New Dethi-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-358 ibid: 

SI'S STfSTft iSIi  ST 515'S "li 'tSIi .STIf1TIft SI'YSi'i '4TR II4S'I ST I'I TI&3TI 'tItiI ST[ 
f1rsff tEST 31s1' ft T- ijF'1II4S'l ST 'ibis, ZITt4T4T 3TITf ilf ft31T 'H'iRi ft 4115 4S-PUI ST 'i%ii, filifff  sisil itt ftft 
5'iR 1i1 STjSSIS STRTftaTitI/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a wTIehouse or to another factory 
or fi-om one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

3155 ST4i'I filTIft i itTt)TI1ft'PTF5IS ST1fi41iUI PftST4uc1 STif tTtST 'SOIlS 
af TITlIST 5I4. fllTSft tIf 31T T31fT I4 / 
In case of rebate of duty of excise on goods exported to any country or territory outsid,e India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

5-lI'i ftSSTSIT 315515  flI1T f1191 3T1TTST5I, 'i'SI'I itt 3)1T1 I 1FcrlftSflIlTST IeI i / 
In case ortgoods exported outsidelndia export to Nepal or Bhutan, without payment of duty. 

(i( 

(ii)  

(iii)  

(iv) 9ifkfiTtr 3c'1l icHil d ?fEPT 1 c1d SN1 5 
T3TTli(fb) itrHs iff F(r2),1998tinTr 109 

TITI/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, T998. 

i'ñs 3TTr Tfb1T44a inen EA-8 1, art rii  if f)fbHI5c'fl,2001, , s (v)  
ifqu 3 sp ttai4) TTf(T  ilId rril4jc1 3lT3 iflTftTTIifNso *t"iifl TiT9 Tif 

 jt 3rlfiarn, 1944 aT35-EEcHcl peiWRif icflTtTR-6 Ttssi1  

The above application sh •be made in du.phcate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months Irom the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencmg payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) iT 3Tr4 d fsr)ftrt t . - 
S so 4 T T TI TTT 200 / - TI itITrt r 1 TTT ss IT 9TT ifrt ft 'e I I 8T t ftrtft 

1000 -/arr' 4IlrtrsRll 
The revision appjication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

)D) irf es   si ii?rir es, rttTIarif i rf1traarTI ro1Tsl.1I s1Tfb s 'v 
'4 ff ¶ft ie ftirr?irf j4tit  iiarrfii i s  iiir r 3rtITITfT iisi / 
case,if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
mariner, not withstanding the fact that the one appeal 10 the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. I lakh fee cit Rs. 100/- for 
each. 

(E) ftir '-souse i  3f1fiarft, 1975, 391-I 39T ar ir t zrTrrt aikr uf 'ar fkifttr 6.50 se1 
.sI5Isrlfts,14II _1'-iI I / . 
One copy of application or . .0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

rftirr i-a, arar o-is ia.i F41s nT5TfIITfUr (sak f1t) 1essfl, 1982 fYtr ci,e 3ftft f .-ITf eissi t (F)  

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G(   artfta4lir snftari- t  it ir TIfter  zaffaç o, 3flf , 3pThTff fTiftft 4S5I5 

www.cbec.gov.init'is frTITI I . 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 

--- -.gppellant may ref'er to the Departmental website www.dllec.gov.in  

tir T". 

c:;.i'>' 



Appeat No: V2/29/RAJ/2020 

:: ORDER-IN-APPEAL::  

M/s Radhe Renewable Energy Development Pvt Ltd, Rajkot (hereinafter 

referred to as "Appellant") filed Appeal No. V2/29/RAJ/2020 against Order-in-

Original No. 23 to 27/DC/KG/2019-20 dated 14.1.2020 (hereinafter referred to 

as 'impugned order') passed by the Dy. Commissioner, CGST Division-Il Rajkot, 

(hereinafter referred to as "adjudicating authority"). 

2. The brief facts of the case are that the Appellant was engaged in 

manufacture of Gasifier Plant falling under Chapter 84 of the Central Excise 

Tariff Act, 1985. During audit of the records of the Appellant, it was found that 

the Appellant had availed services of M/s Turbo Multi Service Pvt Ltd for carrying 

out Erection, Commissioning and Installation of Plant manufactured by them at 

their buyers' premises; that the Appellant availed Cenvat credit of service tax 

on the basis of invoices raised by M/s Turbo Multi Service Pvt Ltd. It appeared to 

the Audit that said 'Erection, Commissioning and Installation Service' was 

availed at buyer's premises after clearance of finished goods from factory and 

that the said service had no direct nexus with manufacture of final product and 

consequently cannot be considered as 'input service' in terms of Rule 2(1) of the 

Cenvat Credit Rules, 2004 (hereinafter referred to as 'CCR,2004'); that the 

Appellant had wrongly availed Cenvat credit of service tax. 

2.1 Show Cause Notices covering the period from November,2007 to March, 

2011 were issued to the Appellant to disallow and recover wrongly availed 

Cenvat credit of service tax. The demand raised in the said Show Cause Notices 

were confirmed by the then adjudicating authority. The matter reached to the 

Hon'bte CESTAT, Ahmedabad who vide its Order No. A/11982/2014 dated 

14.11.2014 decided the issue in favour of the Appellant by holding that the 

Cenvat credit of service tax paid on 'Erection, Commissioning and Installation 

Service' was correctly availed by the Appellant. The said Order of the Hon'ble 

CESTAT was not accepted by the Department and Tax Appeal was filed before 

the Hon'ble Gujarat High Court, which was subsequently withdrawn on monetary 

limit. 

2.2 In the meantime, it was noticed that the Appellant was still availing 

Cenvat credit of service tax paid on 'Erection, Commissioning and Installation 

Service'. Hence, five Show Cause Notices covering the period from May, 2013 to 

October, 2015 were issued to the Appellant calling them to show cause as to why 

----Ceivat credit totally amounting to Rs. 31,35,732/- should not be disallowed and 
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AppeaL No: V2!29/RAJ/2020 

recovered from them under Rule 14 of CCR,2004 read with Section hA of the. 

Central Excise Act, 1944 (hereinafter referred to as "Act") along with interest 

under Rule 14 ibid read with Section h1AA of the Act and proposing imposition of 

penalty under Rule 15(1) of CCR,2004. 

2.3 The said Show Cause Notices were adjudicated by the adjudicating 

authority vide the impugned Order, which confirmed demand of Cenvat credit 

totally amounting to Rs. 31,35,732/- and ordered for its recovery along with 

interest under Rule 14 of CCR, 2004 and imposed penalty of Rs. 31,35,732/-

under Rule 15(1) ibid. 

3. Aggrieved, the Appellant has preferred the present appeal on various 

grounds, inter alia, as below 

(i) That issue involved in the present case has already been decided by the 

CESTAT, Ahmedabad vide Order No. A/11985/2014 dated 14.11.2014 pertaining 

to earlier period. in view of legal position, demand notice for the further period 

should not have been issued. By virtue of above order, they were eligible to 

avail Cenvat credit on invoices raised by M/s Turbo Multi Services Pvt Ltd for 

carrying out 'Erection, Commissioning and installation' of machines at their 

buyer's premises. 

(ii) That they are manufacturing and installing Gasifier plants at the site of 

the Client; that the comprehensive contracts with the customer, which includes 

activities from Designing, Engineering, Manufacturing, Transporting, Erection, 

installation and Commissioning of Gasifier Plant' at the customers premises; 

that they charged contracted amount to their customers including all the 

elements and excise duty is paid on the entire amount is recovered. There is a 

specific Clause in the contract that it is the responsibility of the Applicant to 

depute engineers for Erection, installation and Commissioning of Gasifier Plant 

free of cost. 

(iii) That contract was entered into with their buyers for a lump sum amount 

and the sale price is inclusive of installation and commissioning charges; that 

they selected the agency to do this work and once the purchaser enters into an 

agreement for supply of the machine including the erection and commissioning 

charges, the responsibility for erection and commissioning is of the 

manufacturer. Therefore, they are not only selling machines but also providing 

the service of erection and commissioning. Once erection and commissioning 

cost is included, in the transaction value, the natural conclusion /,that would 

Page 4 of 12 



Appeal No: V2/29/RAJ/2020 

emerge is that the processes undertaken at the buyer's premises are actually 

incidental to manufacturing activity undertaken in the manufacturer's premises. 

What has been sold in this case is the complete machine duly erected, 

commissioned, and operational. The incidental process of erection and 

commissioning being incidental to manufacture, has to be treated as 

continuation of the earlier process which started in the manufacturers premises. 

It is also not disputed that appellants have paid the Central Excise duty on the 

entire value and have not claimed any deduction on account of 

installation and commissioning charges. In fact, no segregated amount 

stands arrived at in the contract towards installation or commissioning charges 

and relied upon following case laws: 

(a) Ultratech Cement Limited 2010 (260) ELT. 369 (Born) 
(b) Autoprint Machinery Mfr. Pvt. Limited -2010 (19) S.T.R. 428 (Tri-Chennai) 
(c) Alidhara Taxspin Engineers -2010 (20) S.T.R. 315 (Tn Ahrnd.) 
(d) Gujarat State Petronet Limited-2010 (20) S. T.R. 366 (Tn. Ahmd.) 
(e) Veena Industries Limited- 2012 (28) S. T.R. 14 7 (Tri-Ahmd.) 

(iv) The definition of input service under Rule 2(1) of CCR, 2004 does not 

required that service has to be rendered at the factory of the manufacturer for 

the purpose of eligibility for service tax credit. Thus, Cenvat credit on 'input 

service' is also admissible if the same is availed beyond the 'place of removal', 

provided such service is availed in relation to manufacture of final product. 

4. Personal hearing in the matter was conducted in virtual mode through 

video conferencing with prior consent of the Appellant. Shri Chetan Dethariya, 

Chartered Accountant appeared on behalf of the Appellant for virtual hearing, 

who reiterated submission of appeal memorandum and requested to allow their 

appeal. 

5. I have carefully gone through the facts of the case, the impugned order 

and ground of appeal submitted by the appellant in the memorandum of appeal. 

The issue to be decided is whether the Cenvat credit of Rs. 31,35,732/- availed 

by the Appellant on 'Erection, Commissioning and Installation Service' is correct, 

legal and proper or not. 

6. On going through the records, I find that the Appellant had availed Cenvat 

credit of service tax paid on 'Erection, Commissioning and Installation Service' 

in respect of installation of their final product at their buyer's premises. The 

adjudicating authority disallowed said Cenvat credit on the grounds that 

'-Erection, Commissioning and Installation service' availed by the Appellant was 

Page 5 of 12 



AppeaL No: V21291RAJ12020 

post manufacturing activity and was not used in or in relation to manufacture of 

final products and hence, it was not covered under the definition of 'input 

service' in terms of Rule 2(1) of CCR, 2004. 

6.1 The Appellant has contended that they entered into contract with their 

buyers for sale of 'Gasifier Plant' for a lump sum amount and the sale price is 

inclusive of installation and commissioning charges; that it was their 

responsibility for erection and commissioning of 'Gasifier Plant'; that once 

erection and commissioning cost is included in the transaction value, the 

processes undertaken at the buyer's premises were incidental to manufacturing 

activity undertaken in the manufacturers premises; that incidental process of 

erection and commissioning being incidental to manufacture, it has to be 

treated as continuation of the earlier process which started in the 

manufacturers premises; that they have paid Central Excise duty on the entire 

value and have not claimed any deduction on account of 

installation and commissioning charges and relied upon various case laws 

including CESTAT, Ahmedabad's Order dated 14.11.2014 passed in their own 

case. 

7. I find that the issue involved in the present case is stand decided by the 

Hon'ble CESTAT, Ahmedabad vide Order No. A/11982/2014 dated 14.11.2014 

passed in Appellant's own case pertaining to earlier period from Nay, 2007 to 

March, 2011. The Hon'ble Tribunal has held that, 

"4.2 It is observed from the case records that appellant enters into 
comprehensive contracts with the customers which includes activities from 
Designing, Engineering, Manufacturing, Transporting to Erection, Installation 
and Commissioning of Gasifier Plant' to the customer's premises. A lump sum 
amount as contracted is charged by the appellant from the customers including 
all the elements and excise duty is paid on the entire amount so recovered. 
There is a specific Clause in the contract that it is the responsibility of the 
appellant to depute engineers for Erection, Installation and Commissioning of 
Gasifier Plant' free of cost. There is no evidence on record that any extra 

amount is recovered by the appellant from the customer. Therefore, reliance 
placed by the first appellate authority, in Para 8 of the OIA, dated 6-6-20 12, 
upon some general clauses printed on the invoices is not proper. First appellate 
authority has also observed in this Para that appellant has failed to submit the 
relevant contracts whereas Para 2.6 of the 010, dated 15-12-2011, containing 
defence submissions of the appellant, clearly convey that such contract copies 
were provided to the lower authorities. In view of the express clauses of the 
contracts and in the absence of any documentary evidence that any extra amount 
is recovered for erection, installation and commissioning, it has to be held that 
entire transaction from the designing to manufacturing and installation is one. In 
this regard the observation made by this Bench, in Paras 4.1 and 4.2 of the case 
law of CCE, Vapi v. Alidharci Textool Engineers Pvi. Limited [2009 (14) S .T.R.  
305 (Tri.-Ahmd.) 2009 (239) E.L.T. 334 (Tri.-Ahmd.)], are very relevant and 
are reproduced below 

/. ZT 
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Appeal No: V2/29/RAJ/2020 

"4.1 In this case erection and commissioning charges have been 
included in the cost of the machines sold. The appellants have selected 
the agency to do this work and once the purchaser enters into an 
agreement for supply of the machine including the erection and 
commissioning charges, the responsibility for erection and 
commissioning is of the manufacturer. Therefore, what is happening in 
this case is that the supplier of the machine is not only selling the 
machine but is also providing the service of erection and commissioning. 
Once erection and commissioning cost is included, in the transaction 
value, the natural conclusion that would emerge is that the processes 
undertaken in the buyer's premises are actually incidental to 
manufacturing activity undertaken in the manufacturer's premises. What 
has been sold in this case is the complete machine duly erected and 
commissioned and operational. The incidental process of erection and 
commissioning being incidental to manufacture, has to be treated as 
continuation of the earlier process which started in the manufacturer's 
premises. In this case even though the position of the machine in CKD 
condition gets transferred to the buyer when it is removed from the 
factory as per the contract, the question to be examined is whether such 
a service is related directly or indirectly to the manufacture of their 
goods in question. As already mentioned by me earlier, the process of 
erection and commissioning at the buyer's premises is incidental to the 
manufacture of the machine and therefore, the erection and 
commissioning services provided also can he said to be in relation to the 
manufacture, since the process in this case is complete only after the 
erection and commissioning takes place. As rightly pointed out by the 
Learned Advocate, Rule 2(1) of Cenvat Credit Rules does not require 
that service has to be rendered at the factory of the manufacturer for the 
purpose of eligibility for Service Tax credit. Therefore, the stand of the 
revenue that since the service was provided at the buyer's premises 
credit is not admissible cannot he accepted. What has to he examined is 
whether the service provided is in or in relation to manufacture. 

4.2 Another point that has been relied upon by the revenue is that 
Service Tax credit is not admissible since the erection and 
commissioning activity is a post removal/post manufacturing activity. I 
have already mentioned earlier that in the case ol Service Tax what is 
required to be examined is whether the service has been used in or in 
relation to manufacture directly or indirectly. While the eligibility for 
Service Tax credit on outward transport services is to be examined in 
connection with place of removal, there is no such requirement as 
regards other services. In respect of other services what is to he 
examined is whether they can be held to be rendered in or in relation to 
manufacture directly or indirectly. Once the whole transaction of 
manufacture of the machine, erection and commissioning and supply is 
treated as one transaction and excise duty is charged on the whole 
transaction value, services rendered for the purpose of completion of this 
whole transaction has to be treated to have been rendered in or in 
relation to the manufacture.' 

4.3 The above case law was also f'ol owed h Chennai Bench in the case of 
A Iltopuini MaChinery Manuticiurer Pit. Limited 'v. CC 'E, Coimbaiore f 2(1 10 
(19) S.T.R. 428 (Tri.-Cheirnai)} and by this bench in the case of A/idhui'u 

Texspin Engineers v. CCE, I/api (supra). Ti is observed from the decision of this 
Bench in the case of CCE, Vapi v. AiidhwLI Textool Engineei's Pvt. Limited 
(supra) that in a contract of composite nature the activities of erection and 

. \installation have to be considered as an activity in relation to manufacture. It is 
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not a case for interpreting the inclusive part of the definition given in Rule 2(1) 
olthe Cenvat. Credit Rules. 2004 but the present case of the appellant is covered 
by the main body of definition of lnput Service' given in Rule 2(1) of the 
Cenvat Credit Rules, 2004. This part of the definition has not undergone any 
change either before 1-4-2008 or after 1-4-2008. Case law of CCE, Ahmedabad-
II v. Cut/i/a Healthcare Limited (supra) relied upon by the Revenue rather 
fortifies the above view. In Para 5.1(xix) I-Ion'ble Gujarat High Court has 
observed as follows :- 

"5.1(xix) In the facts of the present case the assessee is engaged in the 
manufacture of medicaments. By their very nature, the drugs 
manufactured by the assessee prior to final production thereof are 
required to he subjected to technical testing and analysis before entering 
into commercial production. For such purpose, the products are 
manufactured in small trial batches and thereafter, sent for testing and 
analysis purpose. Undisputedly, \vhen the goods are removed for testing 
and analysis, excise duty has been paid thereon. Since production of 
medicaments are subject to approval by the regulatory authorities of 
various countries to which such drugs are exported, the assessee is 
required to obtain approval before starting commercial production. Thus 
the final product can be manufactured only upon approval of the 
regulatory authority after the product undergoes technical testing and 
analysis. Under the circumstances. it cannot be gainsaid that the activity 
of testing and analysis of the trial batches is in relation to the 
manufacture of final product. Unless such testing and analysis is carried 
out, it would not be possible to produce the final product inasmuch as 
unless the trial batches are sent for testing and analysis and approval is 
obtained, the final product cannot be manufactured. Under the 
circumstances. the services availed in respect of technical testing and 
analysis services are directly related to the manufacture of the final 
product. The contention of the department that unless the goods have 
reached the commercial production stage, Cenvat credit is not 
admissible in respect of the technical testing and analysis services 
availed in respect of the product at trial production stage, does not merit 
acceptance. Besides, the learned counsel for the assessee is justified in 
contending that when the product which is sent for testing and analysis 
is subject to payment of excise duty, the respondents cannot be heard to 
contend that Cenvat credit is not admissible on the Service Tax paid in 
respect of such service. Under the circumstances, the Tribunal was 
justified in holding that the assessee was entitled to avail of Cenvat 
credit in relation to Service Tax paid in relation to technical testing and 
analysis services availed by it." 

In the above case law certain services availed by M/s. Cadila Healthcare 
Limited with respect to Research and Development activities outside the factory 
were also held to be admissible for Cenvat credit when the drugs were not even 
commercially manufactured. In the light of the above observations I do not find 
any justification in taking a different view than what is taken by this bench in 
the case of CCE, Vapi v. Alidhai'a Textool Engineers Pvt. Limited. Appellant's 
case is thus covered by the main body of the definition of 'Input Services' and it 
has to be held that services availed by the appellant are in relation to the 
manufacturing of the excisable goods. The case laws of Quality Steel Tubes (P) 
Limited v. CC'E, UP (supra), Thermax Limited v. CCE (supra) and Marzili 
Suzuki Ltd. v. CCII, Delhi-ill (supra), relied upon by the learned AR are not 
applicable to the facts and circumstances of the present proceedings as the same 
were delivered either with respect to eligibility of Cenvat credit as 'Inputs' or 
for determining assessable value under Section 4 of the Central Excise Act, 
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1 944 and were not with respect to eligibility of Cenvat credit on 'Input 
Services'. It is now a settled legal position that Cenvat credit on 'Input Services' 
is also admissible if the same are availed beyond the 'place of removal' 
provided such services are availed in relation to manufacture. On merits case 
goes in favour of the appellant and against the Revenue. 

5. Appellant has also raised the issue of time bar. Adjudicating authority in 
Para 3.3 of 010, dated 15-12-2011 has observed that before 1-4-2008 the 
wording used in the definition of 'Input Service' was 'from the place of 
removal'. Further, the issue was contentious one and was decided by this bench 
in January 2009 in the case of CCE, Vapi v. Alidhara Texlooi Engineers Pvi. 
Limiied (supra) and no evidence is brought to the notice of the bench that ratio 
of this case law has been reversed. Reliance placed on this case law decided by 
this Bench by other CESTAT benches, also fortifies the view that the 
interpretation made by the appellant could also be possible. In view of the facts 
and circumstances of this case, extended period caimot he invoked and 
accordingly, there is no point in imposition of penalties upon the appellant. 

6. Based upon the above observations appeal filed by the appellant is allowed 
on merits as well as on time bar." 

7.1 Though period involved in the present case is from May, 2013 to October, 

2015, I find that there is no material change in the definition of 'input service' 

provided under Rule 2(1) of CCR, 2004, so as to warrant a different view. I, 

therefore, hold that the Appellant's case is covered by the Hon'ble CESTAT's 

Order supra and they have correctly availed Cenvat credit of service tax paid on 

'Erection, Commissioning and Installation Service'. 

8. I find that the Appellant had relied upon CESTAT's Order supra passed in 

their own case during adjudication proceedings. However, the adjudicating 

authority discarded their contention by observing that, 

"9.2 I find from the case records that as the Department has withdrawn the 
Tax Appeal on monetary ground and not on merits, therefore. the precedence 
of the CESTAT Order No. A/I 1982/2014 dated 14.11.2014 which has been 
challenged by the Department cairnot be taken. Thus, the discussion on merits 
is still open". 

8.1 I do not agree with the findings of the adjudicating authority. Once the 

Department withdrew the Tax Appeal from the Hon'ble Gujarat High Court, the 

CESTAT's Order dated 14.11.2014 attained finality. Even though the Tax Appeal 

was withdrawn on monetary limit, fact remains that CESTAT's Order has not 

been reversed or stayed by higher appellate authority and consequently binding 

on the adjudicating authority. The judicial discipline required the adjudicating 

authority to have followed the CESTAT's Order supra in letter and spirit. It is 

pertinent to mention that when any appeal is withdrawn on monetary limit, the 

- .. patment may agitate the issue in appropriate case in other appeal 

Thciings, but it is not open for the adjudicating authority to pass order on 
I.'/ . \ 

/ \ 

\J\ 
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merit disregarding binding precedent. The adjudicating authority may 

distinguished retied upon decision, if there is change in facts or change in legal 

position. However, the adjudicating authority has not brought on record as to 

how said CESTAT's Order dated 14.11.2014 is not applicable to the facts of the 

present case. 

8.2 My views are supported by the Order passed by the Hon'ble CESTAT, New 

Delhi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tn. - 

Del.), wherein it has been held that, 

"1 0. It is axiomatic that j udgments of this Tribunal have precedential authority 
and are binding on all quasi-judicial authorities (Primary or Appellate), 
administering the provisions of the Act, 1944. If an adjudicating authority is 
unaware of this basic principle, the authority must be inferred to be inadequately 
equipped to deliver the quasi-judicial functions entrusted to his case. If the 
authority is aware of the hierarchical judicial discipline (of precedents) hut 
chooses to transgress the discipline, the conduct amounts to judicial misconduct. 
liable in appropriate cases for disciplinary action. 

11 . It is a trite principle that a Onal order of this Tribunal, enunciating a ratio 
clecidendi, is an operative judgment per Se; not contingent on ratification by any 
higher forum, for its vitality or prececlential authority. The fact that Revenue's 
appeal against the judgment of this Tribunal was rejected only on the ground of 
bar of limitation and not in affirmation of the conclusions recorded on merits, 
does not derogate from the principle that a judgment of this Tribunal is per se of 
binding precedential vitality qua adjudicating authorities lower in the hierarchy, 
such as a primary adjudicating authority or a Commissioner (Appeals). This is 
too well settled to justify elaborate analyses and exposition, of this protean 
principle. 

12. Nevertheless, the primary and the lower appellate authorities in this case, 
despite adverting to the judgment of this Tribunal and without concluding that 
the judgment had suffered either a temporal or plenary eclipse (on account of 
suspension or reversal of its ratio by any higher judicial authority), have chosen 
to ignore judicial discipline and have recorded conclusions diametrically 
contrary to the judgment of this Tribunal. This is either illustrative of gross 
incompetence or clear irresponsible conduct and a serious transgression of 
quasi-judicial norms by the primary and the lower appellate authorities, in this 
case. Such perverse orders further clog the appellate docket of this Tribunal, 
already burdened with a huge pendency, apart from accentuating the faith 
deficit of the citizen/assessee, in departmental adjudication." 

8.3 rely on the decision rendered by the Hon'ble Gujarat High Court in the 

case of Claris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.), wherein 

it has been held that, 

"8. The adjudicating officer acts as a quasi judicial authority. I-Ie is bound by 
the law of precedent and binding effect of the order passed by the higher 
authority or Tribunal of superior jurisdiction. If his order is thought to be 
erroneous by the Department, the Department can as well prefer appeal in terms 
of the statutory provisions contained in the Central Excise Act, 1944. 
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9. Counsel for the petitioners brought to our notice the decision of the Apex 
Court in the case of Union of India v. Kamlakshi Finance Corporation Ltd. 
reported in 1991 (55) E.L.T. 433 (S.C.) in which while approving the criticism 
of the I-ugh Court of the Revenue Authorities not following the binding 
precedent, the Apex Court observed that :- 

"6.. .It cannot be too vehemently emphasized that it is of utmost importance 
that, in disposing of the quasi-judicial issues before them, revenue officers are 
bound by the decisions of the appellate authorities. The order of the Appellate 
Collector is binding on the Assistant Collectors working within his jurisdiction 
and the order of the Tribunal is binding upon the Assistant Collectors and the 
Appellate Collectors who function under the jurisdiction of the Tribunal. The 
principles of judicial discipline require that the orders of the higher appellate 
authorities should be followed unreservedly by the subordinate authorities. The 
more fact that the order of the appellate authority is not "acceptable" to the 
department - in itself an objectionable phrase - and is the subject-matter of an 
appeal can furnish no ground for not following it unless its operation has been 
suspended by a competent Court. If this healthy rule is not followed, the result 
will only be undue harassment to assessees and chaos in administration of tax 
laws. 

7. The impression or anxiety of the Assistant Collector that, if he accepted the 
assessee's contention, the department would lose revenue and would also have 
no remedy to have the matter rectified is also incorrect. Section 35D confers 
adequate powers on the department in this regard. Under sub-section (1), where 
the Central Board of Excise and Customs (Direct Taxes) comes across any order 
passed by the Collector of Central Excise with the legality or propriety of which 
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal 
for the determination of such points arising out of the decision or order as may 
be specified by the Boai'd in its order. Under sub-section (2) the Collector of 
Central Excise, when he comes across any order passed by an authority 
subordinate to him, if not satisfied with its legality or propriety, may direct such 
authority to apply to the Collector (Appeals) for the determination of such 
points arising out of the decision or order as may be specified by the Collector 
of Central Excise in his order and there is a further right of appeal to the 
department. The position now, therefore, is that, if any order passed by an 
Assistant Collector or Collector is adverse to the interests of the Revenue, the 
immediately higher administrative authority has the power to have the matter 
satisfactorily resolved by taking up the issue to the Appellate Collector or the 
Appellate Tribunal as the case may be. In the light of these amended provisions, 
there can be no justification for any Assistant Collector or Collector refusing to 
follow the order of the Appellate Collector or the Appellate Tribunal, as the 
case may be, even where he may have some reservations on its correctness. I-Ic 
has to follow the order of the higher appellate authority. This may instantly 
cause some prejudice to the Revenue but the remedy is also in the hands of the 
same officer. He has only to bring the matter to the notice of the Board or the 
Collector so as to enable appropriate proceedings being taken under S. 35E( 1) 
or (2) to keep the interests of the department alive. If the officer's view is the 
correct one, it will no doubt he finally upheld and the Revenue will get the duty. 
though atler some delay which such procedure would entail." 

8.4 I also rely on the decision rendered by the Hon'ble Madras High Court in 

the case of Industrial Mineral Company (IMC) reported as 2018 (18) G.S.T.L. 396 

(Mad.), wherein it has been held that, 
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8. This Court is of the view thai whcn the order passed by the Tribunal has 
not been stayed or set aside by the !-on'b1e Supreme Court, it is the bounden 
duty of the Adjudicating Authority to follow the law laid down by the Tribunal. 
Since a binding decision has not been followed by the Adjudicating Authority in 
this case. this Court can interlère straightaway without relegating the assessee to 
tile an appeal." 

9. In view of above discussion, I hold that confirmation of service tax 

demand totally amounting to Rs. 31,35,732/- is not sustainable and required to 

be set aside and do so. Since, demand is set aside, recovery of interest and 

penalty of Rs. 31,35,732/-imposed under Section 78 are also set aside. 

10. set aside the impugned order and allow the appeal. 

11. cid! ckI C 4;i 3 tfl[l fic.I'LJ 3lctd di 11I 1Idi 

11. The appeal filed by the Appellant is disposed off as above. 

(GOP! NATH) 
Corn missioner (Ap pea Is 

Attested  

(V.T.SHAH) 
Superintendent(Appeals) 

By R.P.A.D.  
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