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Date of Order: 24.08.2020 Date of issue: 25.08.2020
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T AT A/ HYH AYH/ ST GETAF AT, Feai T IR [Fah/ HATH/aeq UHAATHT,
ThTE [ SRR/ e grr Saferfaa S qer sweer & g /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST,

Rajkot / Jamnagar / Gandhidham

q sftesal & TRETEY F7 919 U 7T /Name & Address of the Appellant & Respondent :-

M/s Radhe Renewable Energy Development Pvt Ltd, Plot no. 2621/22, Lodhika GIDC, Kalawad Road,
Village Metoda-360021.

=8 sraan(Erfien) & srfd w% safw R a% § 3rge afterd /iR F g srfie a7 awar 31
Aréy person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way. .

(A) A7 oFF | FATT IeaTT YoF Ud HATHL diA I =y e F wie anfie, F sony oo afafrm 1944 & amr 35B F
siia ud fog swfafem, 1994 &t ey 86 F siavia Paferfava s fram ot § 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

83 (i) Tt gearsT & vty wft arre @ o, T genEs ook e garey iy S & e fis, e =i T 2,
L% AT Fe g, 73 e, 1 f I =T

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New
Delhi in all matters relating to classification and valuation.

(i) IUE TREEE () § aaru g srdiEt % serar aw wdt afiel St gow, i 39 o5 F T fare? afis s
(Frez)$t afsm R, fade oo, agarell saw smmEt AEmEETE- 30 o QLA F ST AR 1

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor
Btk)laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a
above

(1) arfieftr =maferTT ¥ amer srfier e T % T St geare g (erften)Rammasft, 2001, F faw 6 ¥ stata FRufta G
T 9T EA-3 7 312 st § 2ot @ st s | 570 & a9 & o uF oiY F W, ot 3one o R wi s & A e
STIT AT | TIT 5 W AT IGH FH,5 TG HAT AT 50 FT@ BT T AFT 50 AT FAT A AfAF g AT wHom 1,000/~ FH,
5,000/- awm,OOO/-maﬁTﬁﬁﬁawaﬁﬁqﬁmﬁn it o =1 s, wEfEE sefieftr s
F 9T F 7 Rrer & a9 § Bt oft aEfee & % 35 groo ard raifEa d% 2 g B o g | wEfm gve
WA, A% T 397 et ¥ gT TR stgt qa iy adfiefty st £ o R & | e s (R #iE7) % R sreea- 1w
arr 500/- =7 w7 RuTfia g S5 71 gr |

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accomopamed ?§amst one which at least should be
accompanied by ~a fee of = Rs. 1,000/~ _ Rs.50 06— 5.10,000/- where amount of
dutydemand/mterest/&)enal_ty/refund is upto 5 Lac., 5 Lac to 5 ‘Lac and above 50 Lac respectively in the
form of crossed bank draft in Tavour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Application made {or grant of stay shall be accompanied by a fee of Rs. 500/-.

(B) arfefer =R waer efie, fas afafeerm, 10946 amr 86(1) F siavt Fawse Faman=i, 1994, % Femm 9(1) ¥ Azq
Freifig wor S.T.-5% = wiorat ¥ & 97 73ft v 395 "1 Ry srser % B ardier £ woft 21, 3wy ity Ay ® F= 79 (379

F e Wi Ty Ft TR o T Fww ¥ 7 v ft ¥ w971, At G R 5 s f g @ A o s, e

... 5 ¥TE T ITY FW,5 TG T AT 50 ATE AT g% Auar 50 @@ = F #fdw g Av #wer: 1,000/~ Fr, 5,000/~ w7 pEw

- --.,JO,OOOQWNﬁu‘rﬁHW&WﬁW%Wﬁ|ﬁ%ﬁﬁ-qsmww,#a’f%wﬁ;ﬁww@mﬁqw%w

-, T HT A AT =TT ! K
SO # gT AR St HAfA ey cataer £ omar e § 1 =R smor (7 wEE) ¥ R serm-T 3 Ay 500/
< T Rt qew 97w R/
’ L h
,’I’h ' appeal under sub_section gerf Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
J #Hled in quadruplicate in Form S.T.5 as prescribed under Rule 9(1219f the Service Tax Rules, 1994, and Shall
T accompanied by a co;iy of the order appealed against (one of which shall be certified cop(?/) and should be
com]%anled by a'fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied
Lakhs or less, Rs.5000/- where the amouni of service tax & interest demanded & penalty levied is

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the lpla(te where the bench
of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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Bk 'arfzrﬁfw,l()()alﬁ 4TYT 86 &1 IT-UTTAN (2) T (2A) ¥ o = it A sidter, Famee frwanefl, 1994, F fraw 9(2) wa
9(2A) ¥ T&T ﬁrsrrﬁ?f T S.T.-7 7 AT ST AT 7 THF AT A, TRIT IOTZ 4o ST AR (hVeT), FHIT e A G
ifee s 7 yicat S ¢ (ITH T v ufad o S wiiie) s g GR g arge ST IR, T e o
HEATET, AT STATH AT T G 757 F7 7 297 3 AT ayrger v wfer of qver § derwy a2y Sft 1 /

The apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissicner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

#THT Y[, FTA I o U AR e qiidor (e F ol sfielt A § S gerre oew atafraw 1944 £ ar
35U # e, ST AT fa<ry srfefam, 1994 47 evar 83 & sty Aarere 1 oft am Y 7% &, 79 w29y F G0 arfiefia wrfereor
AT H7 R IATE LF0/EAT T AT F 10 wfqard (10%), st wiw ve quiar @enfeq &, ar smiar, s Fae qutar B 2, &0
ST foRAT ST, serd {9 < AT & et st £ A arelt srf T o oy g w0 & wiw 7 8n
TSI ICATE o T HATHRT & AT “F B a1 oo 7 e anfire §

@) ameT 11 2T F st vy

(i) FAIE ST AT 7} T Torg A

(iii) 9 5T et ¥ fraw 6 % sienfa 37 o

- q9rd A T O F e A (30 2) swfefiaw 2014 % wrvw & o Bt srdietir i F e femrin

T AT U A T AW AGT FAN
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Scction 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1} amount of erroneous Cenvat Credit taken;
1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not z@gplg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

AT LA HIGAEEI e

Revision application to Government of India: N .

TH e #1 EUTATTRT (R aTHe 7,5%677 ST o {8, 1994 # oy 35EE F yawigs F sioviqeras wy,
AT AHTT, [T AT4eA Sals, faw worerg, wroed fammy, seft 9f5w, sfram g vee, gae art, 75 feefi-110001, =7 &
ST =R/

A .relvisibn\%pplication lies to the Under Secret to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

afe A F faft Teae & mrwet §, St e T A s et e & =T g % 9aeras & S 7 G sow sy A e
forelt T = R & gAY T I _UTGTAA & QIO ,m% AT g H AT AT | AT & TEHERI F 300, [He] FIL@TT a7 fohet
AT TE § AT F qHATT & T HI/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

AT F ATE TRl g A et w7 Fatq #5777 4T F REiT § aqw w2 9 96 1w 9o 97 F ge (Rae) F A F,
ST AT % A faeft g ar g frats Fradr g/

In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to"any country or terntory outside India.

7f IeaTe S[e T S Y faaT 9I7a % a1ge, A9 47 s # 9r At Gy mar g/
In case of goods exported outsideIndia export to Nepal or Bhutan, without payment of duty.

fafera Iemg F ITET oFF § AT & 1o o S nete 30 g e us i smagtat F gue arw f 0§ o) U sy
ﬁm(wﬁa)%ﬁmgaﬁfﬁmw(mz),w%'ﬁamwg & g R & 7 ardie srerar FRTAay o A e § e
T g1/

Creiiit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is ;iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2) Act, 1998.

T Sraa T AT oAt 97 et BA-8 #, S i Feia earen e (e R, 2001, & w9 F st fAfafde g, ww
STEel F HIGT F 3 AT F A ¥ AT AEY § T MAEH F H GA 09 T orfi saer i &7 wfqat dera H I Avigw) any
E 1T TG Y iAW, 1944 6 o<1 35-EE & Tga Hatiia g $ w3l § g1e7 & a1 9 TR-6 41 71 §a7 & 9T

=7fEm)

The éb/ove application shall be made in dyplicate in Formn No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be g})pealed against is
communicated and shall be accompanied by two_copies each of the OIO and Ordeér-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

Qe Eteror EE F 9Ty fratfia s 6 st 67 st =Ry ) , . . R
ST q9T TR UF o o7 I FH 31 a1 94 ‘200/~mw%m 7T SR T T TF U AR F 0 § Sq1ET g7 a1 €99
1000 -/ 7 1T fFar s A A

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang%s 1000/- where the amount involved is more than Rupees One Lac.

Tfe g Areer # S qe IYT BT FHTA & 7 IqF Tl ALY F T = a7 .3 &1 & Frar ST TR 3 a2 F g g0
*ﬁ?ﬁfﬁmqﬁ%aﬁﬁﬁﬁqa Hﬁ%ﬂm@mﬁ[@awm Wsﬁr@m%mit/fn
case,if the order covers variousnumbers of order- in On%mal, fee for each O.1.0. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenht;ral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/~ for
each.

T A oo sfafFEe, 1975, F aqgE-l F aTaR U9 ey Ud & g & gia ww Ry 6.50 w0y
AT 4 fefhe e g | 6 o )

0O of application or O.1.0. as the case may be, and the order of the adjudicating authority shal] bear a
corlllertclg&ystam%pof Rs.6.50 as prescribed under Schedule-I in terms of the Couflt Fee Act,gl 975, as amended.

HRT 9, FETT TG g U AT Aoty A (F ffY) Fremad, 1982 # afffa wa s d@afaa wwEr @
qftaferd w0 arer Rawt #1 ofic ff s s Grar s g1 /

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

37 wfiefty sl 1 enfle afae s & wetem sagw, ey s e st & forg, sefiemdf fAamfty Seemze
www.cbec.gov.in i 3@ T6d & IJ ‘ o ) ] ] ]
For the elaborate, detailed and latest ?rowsmns relating to filing of appeal to the higher appellate authority, the
-appellant may refer to the Departmental website www.cbec.gov.in
. TN
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Appeal No: V2/29/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s Radhe Renewable Energy Development Pvt Ltd, Rajkot (hereinafter
referred to as “Appellant”) filed Appeal No. V2/29/RAJ/2020 against Order-in-
Original No. 23 to 27/DC/KG/2019-20 dated 14.1.2020 (hereinafter referred to
as ‘impugned order’) passed by the Dy. Commissioner, CGST Division-Il Rajkot,

(hereinafter referred to as “adjudicating authority”).

2. The brief facts of the case are that the Appellant was engaged in
manufacture of Gasifier Plant falling under Chapter 84 of the Central Excise
Tariff Act, 1985. During audit of the records of the Appellant, it was found that
the Appellant had availed services of M/s Turbo Multi Service Pvt Ltd for carrying
out Erection, Commissioning and Installation of Plant manufactured by them at
their buyers’ premises; that the Appellant availed Cenvat credit of service tax
@ on the basis of invoices raised by M/s Turbo Multi Service Pvt Ltd. It appeared to
the Audit that said ‘Erection, Commissioning and Installation Service’ was
availed at buyer’s premises after clearance of finished goods from factory and
that the said service had no direct nexus with manufacture of final product and
consequently cannot be considered as ‘input service’ in terms of Rule 2(l) of the
Cenvat Credit Rules, 2004 (hereinafter referred to as ‘CCR,2004’); that the

Appellant had wrongly availed Cenvat credit of service tax.

2.1 Show Cause Notices covering the period from November,2007 to March,
2011 were issued to the Appellant to disallow and recover wrongly availed
Cenvat credit of service tax. The demand raised in the said Show Cause Notices

. were confirmed by the then adjudicating authority. The matter reached to the
0 Hon’ble CESTAT, Ahmedabad who vide its Order No. A/11982/2014 dated
14.11.2014 decided the issue in favour of the Appellant by holding that the
Cenvat credit of service tax paid on ‘Erection, Commissioning and Installation
Service’ was correctly availed by the Appellant. The said Order of the Hon’ble
CESTAT was not accepted by the Department and Tax Appeal was filed before
the Hon’ble Gujarat High Court, which was subsequently withdrawn on monetary

limit.

2.2 In the meantime, it was noticed that the Appellant was still availing
Cenvat credit of service tax paid on ‘Erection, Commissioning and Installation
Service’. Hence, five Show Cause Notices covering the period from May, 2013 to

October, 2015 were issued to the Appellant calling them to show cause as to why
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Appeal No: V2/29/RA1/2020

recovered from them under Rule 14 of CCR,2004 read with Section 11A of theL.
Central Excise Act, 1944 (hereinafter referred to as “Act”) along with interest
under Rule 14 ibid read with Section 11AA of the Act and proposing imposition of
penalty under Rule 15(1) of CCR,2004.

2.3 The said Show Cause Notices were adjudicated by the adjudicating
authority vide the impugned Order, which confirmed .demand of Cenvat credit
totally amounting to Rs. 31,35,732/- and ordered for its recovery along with
interest under Rule 14 of CCR, 2004 and imposed penalty of Rs. 31,35,732/-
under Rule 15(1) ibid.

3. Aggrieved, the Appellant has preferred the present appeal on various
grounds, inter alia, as below :-

(1) That issue involved in the present case has already been decided by the
CESTAT, Ahmedabad vide Order No. A/11985/2014 dated 14.11.2014 pertaining
to earlier period. In view of legal position, demand notice for the further period
should not have been issued. By virtue of above order, they were eligible to
avail Cenvat credit on invoices raised by M/s Turbo Multi Services Pvt Ltd for
carrying out ‘Erection, Commissioning and Installation’ of machines at their

buyer’s premises.

(ify ~ That they are manufacturing and installing Gasifier plants at the site of
the Client; that the comprehensive contracts with the customer, which includes
activities from Designing, Engineering, Manufacturing, Transporting, Erection,
Installation and Commissioning of 'Gasifier Plant’ at the customer’s premises;
that they charged contracted amount to their customers including all the
elements and excise duty is paid on the entire amount is recovered. There is a
specific Clause in the contract that it is the responsibility of the Applicant to
depute engineers for Erection, Installation and Commissioning of ‘Gasifier Plant’

free of cost.

(iii)  That contract was entered into with their buyers for a lump sum amount
and the sale price is inclusive of installation and commissioning charges; that
they selected the agency to do this work and once the purchaser enters into an
agreement for supply of the machine including the erection and commissioning
charges, the responsibility for erection and commissioning is of the
manufacturer. Therefore, they are not only selling machines but also providing
the service of erection and commissioning. Once erection and commissioning

cost is included, in the transaction value, the natural conclusion /that would

s N, L
- Y.
2%

S
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Appeal No: V2/29/RAJ/2020

emerge is that the processes undertaken at the buyer’s premises are actually
incidental to manufacturing activity undertaken in the manufacturer's premises.
What has been sold in this case is the complete machine duly erected,
commissioned, and operational. The incidental process of erection and
commissioning being incidental to manufacture, has to be treated as
continuation of the earlier process which started in the manufacturer's premises.
It is also not disputed that appellants have paid the Central Excise duty on the
entire value and have not claimed any deduction on account of
installation and commissioning charges. In fact, no segregated amount
stands arrived at in the contract towards installation or commissioning charges
and relied upon following case laws:

(a) Ultratech Cement Limited 2010 (260) ELT. 369 (Bom)

(b) Autoprint Machinery Mfr. Pvt. Limited -2010 (19) S.T.R. 428 (Tri-Chennai)
(c) Alidhara Taxspin Engineers -2010 (20) S.T.R. 315 (Tri Ahmd.)

(d) Gujarat State Petronet Limited-2010 (20) S. T.R. 366 ( Tri. Ahmd.)

(e) Veena Industries Limited- 2012 (28) S. T.R. 14 7 (Tri-Ahmd.)

(iv)  The definition of input service under Rule 2(l) of CCR, 2004 does not
required that service has to be rendered at the factory of the manufacturer for
the purpose of eligibility for service tax credit. Thus, Cenvat credit on ‘input
service’ is also admissible if the same is availed beyond the ‘place of removal’,

provided such service is availed in relation to manufacture of final product.

4. Personal hearing in the matter was conducted in virtual mode through
video conferencing with prior consent of the Appellant. Shri Chetan Dethariya,
Chartered Accountant appeared on behalf of the Appellant for virtual hearing,
who reiterated submission of appeal memorandum and requested to allow their

appeal.

5. | have carefully gone through the facts of the case, the impugned order
and ground of appeal submitted by the appellant in the memorandum of appeal.
The issue to be decided is whether the Cenvat credit of Rs. 31,35,732/- availed
by the Appellant on ‘Erection, Commissioning and Installation Service’ is correct,

legal and proper or not.

6. On going through the records, | find that the Appellant had availed Cenvat
credit of service tax paid on ‘Erection, Commissioning and Installation Service’
in respect of installation of their final product at their buyer’s premises. The

adjudicating authority disallowed said Cenvat credit on the grounds that

-~ ‘Erection, Commissioning and Installation service’ availed by the Appellant was
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post manufacturing activity and was not used in or in relation to manufacture of‘_
final products and hence, it was not covered under the definition of ‘input

service’ in terms of Rule 2(l) of CCR, 2004.

6.1 The Appellant has contended that they entered into contract with their
buyers for sale of ‘Gasifier Plant’ for a lump sum amount and the sale price is
inclusive of installation and commissioning charges; that it was their
responsibility for erection and commissioning of ‘Gasifier Plant’; that once
erection and commissioning cost is included in the transaction value, the
processes undertaken at the buyer’s premises were incidental to manufacturing
activity undertaken in the manufacturer's premises; that incidental process of
erection and commissioning being incidental to manufacture, it has to be
treated as continuation of the earlier process which started in the
manufacturer's premises; that they have paid Central Excise duty on the entire
valuer and have not <claimed any deduction on account of
installation and commissioning charges and relied upon various case laws
including CESTAT, Ahmedabad’s Order dated 14.11.2014 passed in their own

case.

7. | find that the issue involved in the present case is stand decided by the
Hon’ble CESTAT, Ahmedabad vide Order No. A/11982/2014 dated 14.11.2014
passed in Appellant’s own case pertaining to earlier period from Nov, 2007 to
March, 2011. The Hon’ble Tribunal has held that,

“42 It is observed from the case records that appellant enters into
comprehensive contracts with the customers which includes activities from
Designing, Engineering, Manufacturing, Transporting to Erection, Installation
and Commissioning of ‘Gasifier Plant’ to the customer’s premises. A lump sum
amount as contracted is charged by the appellant from the customers including
all the elements and excise duty is paid on the entire amount so recovered.
There is a specitic Clause in the contract that it is the responsibility of the
appellant to depute engineers for Erection, Installation and Commissioning of
‘Gasifier Plant’ free of cost. There is no evidence on record that any extra
amount is recovered by the appellant from the customer. Therefore, reliance
placed by the first appellate authority, in Para § of the OIA, dated 6-6-2012,
upon some general clauses printed on the invoices is not proper. First appellate
authority has also observed in this Para that appellant has failed to submit the
relevant contracts whereas Para 2.6 of the OlO, dated 15-12-2011, containing
defence submissions of the appellant, clearly convey that such contract copies
were provided to the lower authorities. In view of the express clauses of the
contracts and in the absence of any documentary evidence that any extra amount
is recovered for erection, installation and commissioning, it has to be held that
entire transaction from the designing to manufacturing and installation is one. In
this regard the observation made by this Bench, in Paras 4.1 and 4.2 of the case
law of CCE, Vapi v. Alidhara Textool Engineers Pvi. Limited [2009 (14) S.T.R.
305 (Tri.-Ahmd.) = 2009 (239) E.L.T. 334 (Tri.-Ahmd.)], are very relevant and
wﬂ\ale reproduced below :-
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“4.1 In this case erection and commissioning charges have been
included in the cost of the machines sold. The appellants have selected
the agency to do this work and once the purchaser enters into an
agreement for supply of the machine including the erection and
commissioning  charges, the responsibility for erection and
commissioning is of the manufacturer. Therefore, what is happening in
this case is that the supplier of the machine is not only selling the
machine but 1s also providing the service of erection and commissioning.
Once erection and commmissioning cost is included, in the transaction
value, the natural conclusion that would emerge is that the processes
undertaken in the buyer’s premises are actually incidental to
manufacturing activity undertaken in the manufacturer’s premises. What
has been sold in this case is the complete machine duly erected and
commissioned and operational. The incidental process of erection and
commissioning being incidental to manufacture, has to be treated as
continuation of the earlier process which started in the manufacturer’s
premises. In this case even though the position of the machine in CKD
condition gets transferred to the buyer when it is removed from the
factory as per the contract, the question to be examined is whether such
a service is related directly or indirectly to the manufacture of their
goods in question. As already mentioned by me earlier, the process of
erection and commissioning at the buyer’s premises is incidental to the
manufacture of the machine and therefore, the erection and
commissioning services provided also can be said to be in relation to the
manufacture, since the process in this case is complete only after the
erection and commissioning takes place. As rightly pointed out by the
Learned Advocate, Rule 2(1) of Cenvat Credit Rules does not require
that service has to be rendered at the factory of the manufacturer for the
purpose of eligibility for Service Tax credit. Therefore, the stand of the
revenue that since the service was provided at the buyer’s premises
credit 1s not admissible cannot be accepted. What has to be examined is
whether the service provided is in or in relation to manufacture.

4.2 Another point that has been relied upon by the revenue is that
Service Tax credit is not admissible since the erection and
commissioning activity is a post removal/post manufacturing activity. I
have already mentioned earlier that in the case of Service Tax what is
required to be examined is whether the service has been used in or in
relation to manufacture directly or indirzctlv. While the eligibility for
Service Tax credit on outward transport services is to be examined in
connection with place of removal, there i1s no such requirement as
regards other services. Tn yespect of other services what is to be
examined is whether they can be held to be rendered in or in relation to
manufacture directlv or indirectly. Once the whole transaction of
manufacture of the machine. erection and commissioning and supply is
treated as one transaction and excise duty is charged on the whole
transaction value, services rendered for the purpose of completion of this
whole transaction has to be treated to have been rendered in or in
relation to the manufacture.”

4.3 The above case law was also followed by Chennai Bench in the case of
Autoprini Machinery Manufacturer Pvi. Limited v. CCE. Coimbatore [2010
(19) S.T.R. 428 (Tri.-Chennai)] and by this bench in the case of Alidhara
Texspin Engineers v. CCE, Vapi (supra). It is observed from the decision of this
Bench in the case of CCE, Vapi v. Alidhara Textool Engineers Pvit. Limited
(supra) that in a contract of composite nature the activities of erection and
<‘\mstallat10n have to be considered as an activity in relation to manufacture. It is
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not a case for interpreting the inclusive part of the definition given in Rule 2(1)
of the Cenvat Credit Rules. 2004 but the present case of the appellant is covered
by the main body of definition of ‘Input Service” given in Rule 2(1) of the
Cenvat Credit Rules, 2004. This part of the definition has not undergone any
change either before 1-4-2008 or after 1-4-2008. Case law of CCE, Ahmedabad-
1 v. Cudila Healthcare Limited (supra) relied upon by the Revenue rather
fortifies the above view. In Para 5.1(xix) Hon’ble Gujarat High Court has
observed as follows :-

“5.1(xix) In the facts of the present case the assessee is engaged in the
manufacture of medicaments. By their very nature, the drugs
manufactured by the assessee prior to final production thereof are
required to be subjected to technical testing and analysis before entering
into commercial production. For such purpose, the products are
manufactured in small trial batches and thereafter, sent for testing and
analysis purpose. Undisputedly, when the goods are removed for testing
and analysis, excise duty has been paid thereon. Since production of
medicaments are subject to approval by the regulatory authorities of
various countries to which such drugs are exported. the assessee is
required to obtain approval before starting commercial production. Thus
the final product can be manufactured only upon approval of the
regulatory authority after the product undergoes technical testing and
analysis. Under the circumstances, it cannot be gainsaid that the activity
of testing and analysis of the trial batches is in relation (o the
manufacture of final product. Unless such testing and analysis is carried
out, it would not be possible to produce the final product inasmuch as
unless the trial batches are sent for testing and analysis and approval is
obtained, the final product cannot be manufactured. Under the
circumstances, the services availed in respect of technical testing and
analysis services are directly related to the manufacture of the final
product. The contention of the department that unless the goods have
reached the commercial production stage, Cenvat credit 1s not
admissible in respect ol the technical testing and analysis services
availed in respect of the product at trial production stage, does not merit
acceptance. Besides, the learned counsel for the assessee is justified in
contending that when the product which is sent for testing and analysis
is subject to payment of excise duty, the respondents cannot be heard to
contend that Cenvat credit is not admissible on the Service Tax paid in
respect of such service. Under the circumstances, the Tribunal was
justified in holding that the assessee was entitled to avail of Cenvat
credit in relation to Service Tax paid in relation to technical testing and
analysis services availed by it.”

In the above case law certain services availed by M/s. Cadila Healthcare
Limited with respect to Research and Development activities outside the factory
were also held to be admissible for Cenvat credit when the drugs were not even
commercially manufactured. In the light of the above observations I do not tind
any justification in taking a different view than what is taken by this bench in
the case of CCE, Vapi v. Alidhara Textool Engineers Pvt. Limited. Appellant’s
case 1s thus covered by the main body of the definition of ‘Input Services’ and it
has to be held that services availed by the appellant are in relation to the
manufacturing of the excisable goods. The case laws of Quality Steel Tubes (P)
Limited v. CCE, UP (supra), Thermax Limited v. CCE (supra) and Maruti
Suzuki Lid. v. CCE, Delhi-III (supra), relied upon by the learned AR are not
applicable to the facts and circumstances of the present proceedings as the same
were delivered either with respect to eligibility of Cenvat credit as ‘Inputs’ or
for determining assessable value under Section 4 of the Central Excise Act,
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1944 and were not with respect to eligibility of Cenvat credit on ‘Input
Services’. It is now a settled legal position that Cenvat credit on ‘Input Services’
is also admissible if the same are availed beyond the ‘place of removal
provided such services are availed in relation to manufacture. On merits case
goes in favour of the appellant and against the Revenue.

5. Appellant has also raised the issue of time bar. Adjudicating authority in
Para 3.3 of OIO, dated 15-12-2011 has observed that before 1-4-2008 the
wording used in the definition of ‘Input Service’ was ‘from the place of
removal’. Further, the issue was contentious one and was decided by this bench
in January 2009 in the case of CCE, Vapi v. Alidhara Textool Engineers Pvi.
Limited (supra) and no evidence is brought to the notice of the bench that ratio
of this case law has been reversed. Reliance placed on this case law decided by
this Bench by other CESTAT benches, also fortifies the view that the
interpretation made by the appellant could also be possible. In view of the facts
and circumstances of this case, extended period cannot be invoked and
accordingly, there is no point in imposition of penalties upon the appellant.

6. Based upon the above observations appeal filed by the appellant is allowed

on merits as well as on time bar.”
7.1 Though period involved in the present case is from May, 2013 to October,
2015, | find that there is no material change in the definition of ‘input service’
provided under Rule 2(l) of CCR, 2004, so as to warrant a different view. I,
therefore, hold that the Appellant’s case is covered by the Hon’ble CESTAT’s
Order supra and they have correctly availed Cenvat credit of service tax paid on

‘Erection, Commissioning and Installation Service’.

8. | find that the Appellant had relied upon CESTAT’s Order supra passed in
their own case during adjudication proceedings. However, the adjudicating
authority discarded their contention by observing that,

“9.2 I find from the case records that as the Department has withdrawn the
Tax Appeal on monetary ground and not on merits, therefore. the precedence
of the CESTAT Order No. A/11982/2014 dated 14.11.2014 which has been
challenged by the Department cannot be taken. Thus, the discussion on merits
is still open”.

8.1 | do not agree with the findings of the adjudicating authority. Once the
Department withdrew the Tax Appeal from the Hon’ble Gujarat High Court, the
CESTAT’s Order dated 14.11.2014 attained finality. Even though the Tax Appeal
was withdrawn on monetary limit, fact remains that CESTAT’s Order has not
been reversed or stayed by higher appellate authority and consequently binding
on the adjudicating authority. The judicial discipline required the adjudicating
authority to have followed the CESTAT’s Order supra in letter and spirit. It is

pertinent to mention that when any appeal is withdrawn on monetary limit, the

- Department may agitate the issue in appropriate case in other appeal
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merit disregarding binding precedent. The adjudicating authority may -
distinguished relied upon decision, if there is change in facts or change in legal ‘
position. However, the adjudicating authority has not brought on record as to
how said CESTAT’s Order dated 14.11.2014 is not applicable to the facts of the

present case.

8.2 My views are supported by the Order passed by the Hon’ble CESTAT, New
Delhi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. -
Del.), wherein it has been held that,

“10. Itis axiomatic that judgments of this Tribunal have precedential authority
and are binding on all quasi-judicial authorities (Primary or Appellate).
administering the provisions of the Act, 1944. If an adjudicating authority is
unaware of this basic principle, the authority must be inferred to be inadequately
equipped to deliver the quasi-judicial functions entrusted to his case. If the
authority is aware of the hierarchical judicial discipline (of precedents) but
chooses to transgress the discipline. the conduct amounts to judicial misconduet,
liable in appropriate cases for disciplinary action.

11 It is a trite principle that a final order of this Tribunal, enunciating a ratio
decidendi, is an operative judgment per se; not contingent on ratification by any
higher forum, for its vitality or precedential authority. The fact that Revenue’s
appeal against the judgment of this Tribunal was rejected only on the ground of
bar of limitation and not in affirmation of the conclusions recorded on merits,
does not derogate from the principle that a judgment of this Tribunal is per se of
binding precedential vitality qua adjudicating authorities lower in the hierarchy,
such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well settled to justity elaborate analyses and exposition, of this protean
principle.

12, Nevertheless. the primary and the lower appellate authorities in this case,
despite adverting to the judgment of this Tribunal and without concluding that
the judgment had suffered either a temporal or plenary eclipse (on account of
suspension or reversal of its ratio by any higher judicial authority), have chosen
to 1gnore judicial discipline and have recorded conclusions diametrically
contrary to the judgment of this Tribunal. This is either illustrative of gross
incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this
case. Such perverse orders further clog the appellate docket of this Tribunal,
already burdened with a huge pendency, apart from accentuating the faith
deficit of the citizen/assessee, in departmental adjudication.”

8.3 1 rely on the decision rendered by the Hon’ble Gujarat High Court in the

case of Claris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.), wherein
it has been held that,

“8.  The adjudicating officer acts as a quasi judicial authority. He is bound by
the law of precedent and binding effect of the order passed by the higher
authority or Tribunal of superior jurisdiction. If his order is thought to be
erroneous by the Department, the Department can as well prefer appeal in terms
of the statutory provisions contained in the Central Excise Act, 1944,
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9. Counsel for the petitioners brought to our notice the decision of the Apex
Court in the case of Urnion of India v. Kamlakshi Finance Corporation Lid.
reported in 1991 (55) E.L.T. 433 (S.C.) in which while approving the criticism
of" the High Court of the Revenue Authorities not following the binding
precedent, the Apex Court observed that :-

“6...It cannot be too vehemently emphasized that it is of utmost importance
that, in disposing of the quasi-judicial issues before them. revenue officers are
bound by the decisions of the appellate authorities. The order of the Appellate
Collector is binding on the Assistant Collectors working within his jurisdiction
and the order of the Tribunal is binding upon the Assistant Collectors and the
Appellate Collectors who function under the jurisdiction of the Tribunal. The
principles of judicial discipline require that the orders of the higher appellate
authorities should be followed unreservedly by the subordinate authorities. The
more fact that the order of the appellate authority is not “acceptable” to the
department - in itself an objectionable phrase - and is the subject-matter of an
appeal can furnish no ground for not following it unless its operation has been
suspended by a competent Court. If this healthy rule is not followed, the result

will only be undue harassment to assessees and chaos in administration of tax
laws.

7. The impression or anxiety of the Assistant Collector that, if he accepted the
assessee’s contention, the department would lose revenue and would also have
no remedy to have the matter rectified is also incorrect. Section 35D confers
adequate powers on the department in this regard. Under sub-section (1), where
the Central Board of Excise and Customs (Direct Taxes) comes across any order
passed by the Collector of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal
for the determination of such points arising out of the decision or order as may
be specified by the Board in its order. Under sub-section (2) the Collector of
Central Excise, when he comes across any order passed by an authority
subordinate to him, if not satisfied with its legality or propriety, may direct such
authority to apply to the Collector (Appeals) for the determination of such
points arising out of the decision or order as may be specified by the Collector
of Central Excise in his order and there is a further right of appeal to the
department. The position now, therefore, is that, if any order passed by an
Assistant Collector or Collector i1s adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking up the issue to the Appellate Collector or the
Appellate Tribunal as the case may be. In the light of these amended provisions,
there can be no justification for any Assistant Collector or Collector refusing to
follow the order of the Appellate Collector or the Appellate Tribunal, as the
case may be, even where he may have some reservations on its correctness. e
has to follow the order of the higher appellate authority. This may instantly
cause some prejudice to the Revenue but the remedy is also in the hands of the
same officer. He has only to bring the matter to the notice of the Board or the
Collector so as to enable appropriate proceedings being taken under S. 35E(1)
or (2) to keep the interests of the department alive. If the officer’s view is the
‘correct one, it will no doubt be finally upheld and the Revenue will get the duty.
though after some delay which such procedure would entail.”

8.4 | also rely on the decision rendered by the Hon’ble Madras High Court in
the case of Industrial Mineral Company (IMC) reported as 2018 (18) G.S.T.L. 396
(Mad.), wherein it has been held that,
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“8.  This Couit is of the view that when the order passed by the Tribunal has

not been stayed or set aside by the Hon’ble Supreme Court, it is the bounden
duty of the Adjudicating Authority to follow the law laid down by the Tribunal.
Since a binding decision has not been followed by the Adjudicating Authority in
this casc. this Court can interfere straightaway without relegating the assessee to

file an appeal.”

9. In view of above discussion, | hold that confirmation of service tax
demand totally amounting to Rs. 31,35,732/- is not sustainable and required to
be set aside and | do so. Since, demand is set aside, recovery of interest and

penalty of Rs. 31,35,732/-imposed under Section 78 are also set aside.

10. | set aside the impugned order and allow the appeal.

11, HderehdT CaRT gof & 318 ATl &l fAUeRT 3IRIed alish & far AT & |
11.  The appeal filed by the Appellant is disposed off as above.
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