I (e T Fratera aeq e AAT FIT Fe4 14 ITE qeh
O/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

=y 307 50 v o /2 loor, GNT Bhavan
A ATE 0972 Race Course Ring Road.
TTFHEIZ - Rajhot 360 001 A A
Tele Fax Noo 0281 2477052 2401 142 Fmail: coxappealsrajkota gmail.com

TIEEeE e v A T - DIN-202008645X00002G8BEC
T arfrd v aneay TR BT trara
' Appert Dile S [REREEAS Dt
V2 121/RAD2019 10/D/IAC/2019-20) 28/06/2019

T

(A)

()

()

(i)

AT ATZ9T FIT(Order-In-Appeal No.):

RAJ-EXCUS-000-APP-085-2020
AWATEAT 3y 079020 0 7 A FTm

Nate of Order: Date ol issue:

04.08.2020

f Y AT, ArpE (AT, TR F1T A/
Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot

JTE TR OIS VTR VT TEUTE AUTRY, TR TR o5 AT f 3 AT
AT ) w3y e wr A arnr o gt
Avising out al abave mentioned O10 ssued by Additianat/lomt/Depaty/Assistant Comnusstoner, Contral Excise /ST 7 GST,

Rajkot / famnagar / Gandhidham

anftersrat & ufrardt 11 o7 147 Name & Address of the Appellants & Respondent

M/s Rototon Polypack Pvt Ltd, Opp Dharamajivan Indistiral Area, B/h S T Workshop, Swami Narayan
Gurukul, Rajkot.

2o grrvi( ATy @ oatas it ortsy frafatea afve g ooy mbasrd o nfawem 4omwea b cor 10 w0 2 _
Anv person aggrieved by this Order i Appeal may file an appeal to the appropriate authoriv i the following
WAV

sy v wofin s

3. S vy gedrdrr sronfaam 3oafr aefeg eefor e vt yoaa e 35109 a4
m fara afafiom 19uq

1917 86 F A fpatafm o ans fooarasd g

/\})[)A‘}ll 1o Customs, Fxose & Service Tax Appeibie Tohonal ander Secton 358 ol CREAC 193 Under Secnon
SO ol the Fivance Aot 19971 an appeal hes o

AT gt 31 Arafear oy worg A opa eden sz v ng anae grfedrr omntaaon £ faerde e eaia a0,
7 Fooqeg ot R wr £ A afEe g

The special hbeneh of Customs, Excise & Service Tax AS)p(‘ll;nr‘ Tribunal of West Block Noo 20 RK Puram, New
Delhim all maters relatmg 1o classthication and valuation

3T e U?) ogmim e gefrar o garar g ondn afer sfre opa ador v vpa o amreey arfefor omonbay g
(Farsyfy nfag el dfrirar, B vx apmadft aas oo ammens Soe s el antn g

To the West regional bench ol Custonis, Fxase & Service Tax Appellate Pobonad (CRSTAT) a2 Hoan
Bhaumal Blhunvin, Asarwa Aluncedabad 3800 1T0m case ol appeals other than as mennoned mopina Ton
above

afvfin orontagem 3ogug 27T g a0 1 woFo e e (afenfamadn 200 q bore o 4 aana faarh a b
W1 UR A3 AT =T gt § oo For e e gan 8 gan o wwomy ofF woava w5 open b1 wim s o ate
ATPIT QL HTAL SIS 0 0T IH R S AT AT 50 H1 NN AR, 980 K0 AT e 7 gfaq 2 om mner  ogn/ 2oL
5000/ FF A 10,000, oA fasdra s o A7 ats asa 350 Frgife e s g rabem adeter aandoaom &
oA T T e Foare A el of At o o g arf it g g Bon e b srafas g
A, 3y 1 3y vy § e sl ey st i B UTERD AR PR R ROt B SRR E LI S T EEA T
grg a0, roer o fagifeg opea quy v ar g

The appeal to the Appellate Tribunal shall he Dled i quadeaphcate o lorm BA 3 as presenbed ander Nl
O ol Contral Fxase 3/\})[)(';11) Rules. 2000 and shall he ;l('('(_nn;mnwd against one which at least should be
accompanied S A ce of RS, ,000/ Rs. 5000/ | Rs. 10,000/ where amount ol
dutvdemandmterestpenaliy/refund s upto 5 Laco 5 Lac 1o 50 Lac and above 50 Lac respecnvely i the
form of crassed bank (\I';lﬂ m favour of Asst, Regrstear of branch of any nonumeated pubhic sector hank of the
phice where the bench ol any nommated public sector hank of the place where the heneh ol the Tribunal s
situated. Appheation made for grant of stav shall be accompamed by o fee of Rs: 5007

arfrefrr srrfirsem % g afra, B affonr 100 g se(n) F waa aaee fanaedt oo 1 b a1
fertie gua s an o affoir w £ arerralr v sy s Camonza s P ader £l 2 safoabreerwaan a0 an
I RO I B BN IS b IR A IR RIS I C IR M2t SO SR (R A A B IS IS MRS R ERR e A D A A B AL A
AN I AW A I QT 50 AT 0T AT AT G4 AT 70 T aBr 2T sar Foob/ 20, 5,000/ ST 341
10.000; e a7 Frsffra aur opa 41 gt w27 i opa 21 aprae aafaa arfefer sprmtazon 5 oamr 5 5o
sEarars o argop fafoft qat ey a1 34 gor o ente g 3a0 o v B gear e s e A, 1 £ o
ey BN L A B E IR R B P b S R U AR IR PR N E R S R EER R B C I £ SR AL IR IV A
foerife 7 op i 4741 Sy

The appeal under sub sechon (1) of Seetion 86 of the Fimance Act. 1994 1o the Appellate Trbunal Shall he

1

CLfled o quadruphicate m Form S0 as prescobed under Rule 9 IR of the Service Tax Rutles, 1903 and Shall
he accompamed by a copy ol the order appealed agamst (one of w

101

nch shalt he cornhed copvi and  shoald be

Loonccompanicd by g fees ol R, 0 where the aanount ol service s & mterest demanded & penalty devied

ol s o Lakhs or less, Rs.o0007  where the amount ol service tax Sonterest demanded & penaliv Tevied s
moie than five Jakhs but not éxceeding Rso 19ty Lakhs, R 10,0007 where the amount of service tax &
interest demanded & penalty levied 1s more than ity Lakhs rupees, m the form of crossed bank dralt i
favolr of the Assistant Registrar of the hench of nominated Pubhic Sector Bank of the place where the beneh
af Tribunal is situated. / Applicanon made for grant of sta shall he accompanied by a fee of Rs.500/

i




iy

fri}

{nt)

(1v)

A

th)

RIS e

2.

Pt AR LOO T T B AT S AL (2 e (A A AT e, A ML O 4 L g
DA et B e ST B ATl e L S AL LT S e A AU (A Ty 4 A e )
R R R S A B L e AR L B B B B R T I O | O F VR R R T AU B P B B B RS O DR BT EIET TS B P RNIIT RO

I IR R R IR TR T D R R B I R I E RN E I IS TR AR I F I R R LI T ORI PR L TP O T T

Pl appeal aoder saboseotion 02 and 12727 of the section 86 the France Act 1999 shall be tled o For S 7 s
proscnbed nnder Rude 9 02 $9123) o the Serviee Tax Rules, 1991 and shall he accompanied by o copy ol order
ol Cotnmnsstener Contrad bacise o Commnssioner . Contral ladise (Appeals) (one of whineh shadl be o cortified
copve and copyab the ovder passed by the Commmssionerauthoriang the Assistant Cammissiones or Depuiy
Conanssioner al Central Fxcarse s Service Taxo to hile the appeal betore the Appellate Tribunal

4

i e e s At s op a2y 4l b rdr 4 et 9 4 A s AP padg 1 e
P g A A T atataan pood 41 83 4 1 Aarae el ang i ad 20za arin woulg Ay mifay s
ANIA 4T AL Y JHAL S HUER L0 AP (L0%), st 31 e st Tarfaa 20ar splen e i g Beandas 2
R R R T D R B R I R I B T R e I T R L L B RN EA e T IS U RITTIRTRE) (SRR WL

L L R Y P R L Y TR I R SR Y e U RTI AT TR TR EO It IR PR SV RIFL SYRPI

. m AU 2T A s
i UREERFTIIE S B LTI R I I
ity S UL A AT A G T AT i

P L R I T A B e TR R R R A B B R R AR N A e B E R H R I G I E RN B ER LA SR BT TR E R T PR B I E
Sqand A AT A AN A AT 2] T
For an appeal 1o be tded betore the CESTAT anden Section Sob ol the Centrad bxcese Act 19440 which s also
nade appheable o Service Tax under Section 83 ol the Finance Act, 1994 an appeal against this order shall be
betore the Toibunal on pavirent of 10 of the duty demanded where duty or duty and penalty are nn dispute . o
penalive where penalty alone as o dispute. provided the amount of pre deposit pavable swould be subject to o
cething of Rs 1O Croves,
Uinder Centiral Bxcrse and Service Tax, "Duty Denanded” shadl mclude s

i) anount deternnmed under Section 11 1)
(1) atnount of ertoncoas Convat Credit taken
(1) antount pinahle under Rule 6 of the Cenvat Credit Rules

provided tarthes tet the provisions ol ts Secton shall not }l?)])!_\ to the stay application and appeals
pendime belore any appellate sathonty pror to the connmencenient ol the Faanee (No 2y Act, 201

WITA HVEIT AT Ea
Revision appﬁicati n to qu?rnmcm. of lr?dia: ) . .
DHATEUY R LT IT T N ET AU At a1ty et A 1940y ARV IPE R AN Y YA A A A A A EER
WG LA et D A e e b VA bt At e A sy ann AT 110000, 1 Ty
PR TS A
A revsion apphicainon hes to the Uoder Secretary, to the Government ol ladias Revision: Appheation U,
Mintstry of Finance Department ol Revenue. -hth Floor, Jeevan Deep Buldimg, Parliament Streer, New Delln
SHO00T uider Section 3ot of the CEA TU L m respect ol the following case, governed by first proviso to sub
section (ol Secnon 350 ihad ’

AR I I E R I PTILTIS BRI I SRR PO N E R I R R IR A I B A NP K R A SRR I B IR S B R A I R N PR R R RS SR A A
R IR I R R R SR R A B2 P YR P O T P Pt R R R TR B IR B PR RS TR AR P S & A H A R R IR IR I R R
DT I BT R IR N HATEE A e

I case of any loss of goods where the loss ocours m trapsit ront a bactory to o warehouse ot to another factory
of ftom one winchouse to another during the course ol processimg ol the goods oo warchouse o storage
whether o factony oo swarchouse

R

WERed s wed 4onge (19A) A A

R A T R T I P RN I D R AR RN T B PR VAL O] I DY RE SR R4 PP R RS
TR N IO I LRI Tt I R R N I AR LI

I case ot rebate ol duty ol excise on goods exported ta any country ot terrtory outside India of on excasable
mettertad used o the manutacture of the goods which are exported to any country or territorny outside tndia

b s e AT e B S A AT e T ol A e Bt B a2
I case ol goods exported outsidelndia export 1o Nepal or Bhuatan, without payvment of dutey.

erba i s e 3 g 4 A A s e e bt ra e lmbag araenat 3z s drd 2o e
Attt cady e T b g TUOR A e Lon g i F T 1 e s iy e e ot e

sy 30

Credit ot any duty atlowed to be utilized towards pavinent of excase duty on fimal products under the provisions
af s At o the Rates made there under sach order s passed by the Comnmssioner (Appeals) on or after, the
date appomited vnder Sec TO9 o thie Fiavarce (No o2 At TOUS

foAld ST S b A 8 L R e s vt Cat e Dt dT 2001 1 b o e At 2 s
R T T P BT R IR LT FA T S S B BRI TP B R I PRI L R RO NI B C SR IR R AP TR M T
? LR AR P IS (3 S STV TR TAE S ST SR U I B PRI R S M PR LEBE AR ETOL [ BRI SNE B | A ER N N CRE SRV AR I P AN IR N
A
e above apphcation shall be made w duplicate i Form No. BA 8 as specilied under Rude, 9 of Central bxcise
TAppeals) RTes. 2001 wirhin 3 months fom the date on which the order sought to be ;ll)pt-ulwi AR 1S
compumeated sard shadl he accompanied Hy two copies each ol the OLO and Order To Appeal e should also be
Adccompiencd by acopy of TR O Challan evidencimg paviment of preseribed fee as presceribed under Section 35
ol CEAL PO lHl(H('I Maror Head of Accoun

I ERYTESTIS I SIS SR WS NS RECRTANN DU1 | SRt S Foroaaadr b rogpd o

AT AU A I g AT SRR A 2T S 00 kD T S AT b e s 08 e 20T S AT T R
FOOO 781 Qa-aed B s

The reviston apphcation shall be accompanied by g lee of Rs 200 where the canount mvolved i Rupees One
Lt o1 dess .m«l] {]\‘5 1000 where the sunount myvolved s more than Rupees One Lac.

[

17 230 AR H RE el ATV L HEIEY 2 AL T Y ALl B s A 2 J B senn antEi oa e 30913 2
A1 Yar fn el s g g ban e ey wir'?m s A1 o A o TE e w1 ok g B s 200 o
Caseat the order covers varouspunthers ot order i Ongial . fee for cach OO0 should he pand e the aforesad
nanner. not withstanding the Tact that the one appeal to the Appellant Tribunal or the one application to the
(wII’H;l] Govt As the case may beoas filled to a\'m([l serptoria work af excising Rs. 1 akh fee of Rso 1007 for
oty

AT g ot abafrn 107G adq LR Aqae g A ra s Aae ot ooy fasitea o580 2ar 3 e
syt A3t A 2nn st ) ) )

One copy ol apphication or OO as the case may beo o the order of the adjpudicatmyg authorn shall hea o
court fee stinnp ol Ks 000 as presenbed under Schedule interms ol the Court Fee AcG 1Y 0, as amended.

ATU1 v AT e e g e Afedra caenfaaoon et fabay bogradr pory noatna va g mater gimAr
st o ava by {1 G2 b o B i an a2

Attention s also nvited to the rules covennyg these and othier celated nrdters contamned i the Castoms Foaase
and Service Appeliate Toibunal (Procedarey Rules, TOs

o e a0 g el e s Rl s T Al A el R A b eardt Beandrg aaanzs
AW CDeC oy Y S e 2
For the claborate, detaded and Jatest provisions tetating to ihng ot appeal to the lighier appetlaie authority the
appellant mavy refer 1o the Departmental website www chec gov.in ’



V2/121/RAJ2019

:: ORDER-IN-APPEAL ::

M/s Rototon Polypack Pvt. Ltd., (hereinafter refer to as the
“Appellant”) Sakhiyanagar Industry, Opp. Dharmajivan Ind. Area, B/h
S.T. Workshop, Swami Narayan Gurukul, Rajkot filed the present Appeal
No. V2/121/RAJ/2019 against Order-in-Original No. 10/D/AC/2019-20
dated 28.06.2019 (hereinafter referred to as ‘impugned order’) passed by
the Assistant Commissioner, Central GST & Central Excise, Division,

Rajkot-1 (hereinafter referred to as the ‘adjudicating authority’).

2. The brief facts of the case are that during the course of audit and
scrutiny of sales invoice, ER-1 returns, for the audit period, it was
observed that the appellant was receiving Central Excise invoices of
Cylinder (for designing of packaging materials) raised in the name of the
Customers along with the work order for design of packing material. As
the appellant was not bearing the cost of such Cylinders, the cost of such
Cylinders was not included in their accounts and hence, the cost was not
apportioned in the dutiable clearances of final product. These cylinders
over a period of time required reworking/repairing which were subject to
charge and these charges were required to be added to the value of the
final product of the appellant by way of appropriation of cost. As the
appellant had cleared the final product without appropriation of the Value
of Service charge incurred on the same, the portion of tax suffered on the
service charge was required to be recovered treating it at par with the
Central Excise duty on the enhanced value of the final product. Therefore,
a Show Cause Notice dated 19.06.2018 was issued to the appellant to

. recover the Central Excise duty on the value of the cylinder to the extent
of Rs. 15,93,534/- and Rs. 91,341/- being the amount of Central Excise
duty on the charges incurred on repairing expense on the cylinders
supplied by the customers. The adjudicating authority vide the impugned
order confirmed the demand along with interest and equal penalty under
Section 11AC (1)(c) of the Central Excise Act, 1944 (hereinafter referred as
the ‘CEA’) and imposed Rs. 5,000/- penalty under Rule 27 of the Central
Excise Rules, 2002 (hereinafter referred to as the ‘CER’).

3. Being aggrieved by the impugned order, the appellant preferred the

0
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3.1 That the value of the cylinder cannot be charged in the year it is
procured in as much as the value of the cylinder has to be apportioned
between the number of product manufactured by using such cylinder and
is to be spread over a period of years for which such cylinders are used; it
means the life of the cylinder has to be worked out and thereafter only the

value can be apportioned and charged to duty in the respective years.

3.2 That the department has arrived at hypothetical value of the product
which is illegal and without base; that the appellant is neither
manufacturer of cylinder nor has charged any value of cylinder from the
supplier, therefore the duty demanded is bad in law; that they relied upon
the CBEC Circular No. 170/4/96 whereby it is clarified that the value of
die supplied free of cost is to be apportioned in the value of final product
by ascertaining the life of the said die; that the said principle is clearly
applicable to the present case; that unless the value of the so called
cylinder stated to have been supplied by the customer is worked out or
determined with the life of such cylinder no part of value can be included
and no part of duty can be recovered; that the cost of die/cylinder has to
be apportioned and then only duty can be demanded; that the cylinders
supplied by the customers were being used for number of pieces or no. of
pouches to be supplied and that can be used for number of years, hence
the duty demanded is bad in law; that they relied on the following

decisions in support to their claim:

e Exotech Plastics Pvt. Ltd. Vs Commissioner of C.Ex., Pune-III 2018
(364) E.L.T 658 (Tri.- Mumbai)

e Tetra Pak India Pvt. Ltd. Vs Commissioner of Central Excise, Pune

2017 (354) E.L.T. 272 (Tri. -Mumbai)

e Bhavna Industrial Corporation Vs Commissioner of C.Ex., Rajkot 2009

(248) E.L.T. 660 (Tri.-Ahmd.)

e Before the Authority for Advance Ruling under GST, Karnataka, Re:
Nash Industires (I) Pvt. Ltd. 2018 (19) G.S.T.L. 162 (A.A.R. - GST)

¢ GESTAMP Automotive India P. Ltd. Vs Commissioner of C.Ex., Pune-II
2017 (7) G.S.T.L 337 (Tri.-Mumbai)

Page 4 of 12
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3.3 That the duty demanded is on hypothetical value of the cylinders
without considering the life of such cylinders or without considering the
apportioned value of such cylinder, the demand of duty is bad in law; that
no part of the demand can be confirmed as the value of the cylinders is

worked out on presumption and assumption.

3.4 That the Department had full kriowledge of the fact that the
appellant is manufacturing various types of pouches with the help of
cylinders being supplied and therefore the allegation of suppression of fact
cannot be sustained; that they have also followed all the procedure
prescribed under the law and are also submitting their return from time to
time; that the department has also audited their books of accounts and
have never objected the procedure followed and therefore the allegation
cannot be sustained; they further submitted that they have not
suppressed any fact from the department and the opinion arrived is just
change of opinion, therefore the duty demanded is clearly barred by
limitation; that the duty demand is bad in law and is liable to be set aside;
that the department had full knowledge of the fact, hence the allegation of
suppression of fact cannot be suétained and consequently the proceedings
are not sustainable. In this connection, they relied upon the following
judgments. ‘
(1) Commissioner of Central Excise, Mumbai-III Vs Essel Propack Ltd.

2015 (323) E.L.T. 248 (S.C.)

(2) Shreeji Colourchem Industries Vs Commr. Of C,Ex., & Cus,,
Vadodara 2013 (294) E.L.T 615 (Tri.-Ahmd.)

(3) SDL Auto Pvt. Ltd., Vs Commissioner of Central Excise, Delhi-IV
2013 (294) E.L.T/. 577 (tri.-Del.)

(4) Uniworth Textiles Ltd., Vs Commissioner of Central Excise, Raipur
2013 (228) E.I.T. 161 (S.C))

3.5 That they never had the intention to suppress any fact or evade
payment of tax and therefore the allegation of suppression of fact cannot
be sustained. The Hon’ble Supreme Court in the case of Rajasthan
Spinning and Weaving Mills had settled the law that if the intention of the
assessee is not to evade duty then the penalty under the provisions of

Section 11 AC is not imposable. The ratio laid down is clearly applicable in

.~ their-case and therefore the penalty proceedings are liable to be set aside.

b
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4. In Hearing, Shri Paresh Sheth, authorized representative of the
appellant appeared on behalf of the appellant for the personal hearing. He
reiterated the submissions already made and requested 10 days time to

file additional submissions.

4.1 The appellant vide their additional submissions dated 19.03.2020
submitted that they are manufacturers of Flexible Laminated Printed Rolls
and also Flexible Laminated Printed Pouches suitable for packing of Food
articles but not for bulk packaging suitable for transportation; that they
are not manufacturers of cylinders and therefore no duty can be
demanded on the value of the cylinder; that the demand has been
confirmed relying on Rule 6 of Central Excise Valuation (Determination of
Price of Excisable Goods) Rules, 2000 and had clarified that the rule as
such allows addition of value to the extent apportioned, that whenever the
Capital goods are supplied by the customer on free of charge basis, for
manufacture of Excisable Goods then the value has to be apportioned
looking to the life of the said Capital goods, in other words, whenever the
capital goods are supplied by the customer for free then the value can be
apportioned but duty cannot be demanded, therefore the duty demanded
on the value of the cylinders is highly illegal; that the appellant are
registered with the department since so many years and are following all
the procedures prescribed under the law, therefore allegation of
suppression of fact cannot be sustained and demand raised invoking

extended period of limitation is liable to be set aside.

5. [ have carefully gone through the facts of the case, the impugned
orders, appeal memorandums and submissions made by the Appellant. |

find that the issues to be decided in the present appeals are:

(i) whether the cylinders received free of cost from the customers are
required to be appropriated in the final cost of the finished goods or
otherwise and

(ii) whether the cost of reworking/repairing of the cylinders (supplied free
of cost by the customers) is required to be appropriated in the final cost of

the finished goods or not.

6. I find that the main contention raised in the present appeal with

respect to the present issue is that demand of duty on the hypothetical

)
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value of the cylinders without considering the life of the cylinders or the
apportioned value of the cylinder. I find that the appellant received Central
Excise invoices of cylinders raised in the name of the customers along
with the work order for design of packaging material. I also note that as
the cost of the cylinders were borne by the customers, the said cost was
not included in the final cost of the finished product. Further, the cost of
the repairing charges incurred on these cylinders was also not included in

the dutiable clearance of the final product.

6.1 In this regard, I find it pertinent to reproduce Rule 6 of the Central
Excise Valuation (Determination of price of excisable of goods) Rules,
2000-

“RULE 6. - Where the excisable goods are sold in the
circumstances specified in clause (a) of sub-section (1) of Section 4
of the Act except the circumstance where the price is not the sole
consideration for sale, the value of such goods shall be deemed to
be the aggregate of such transaction value and the amount of
money value of any additional consideration flowing directly or

indirectly from the buyer to the assessee.

Explanation 1 - For removal of doubts, it is hereby clarified that the
value, apportioned as appropriate, of the following goods and services,
whether supplied directly or indirectly by the buyer free of charge or at
reduced cost for use in connection with the production and sale of
such goods, to the extent that such value has not been included in the
price actually paid or payable, shall be treated to be the amount of
money value of additional consideration flowing directly or indirectly
from the buyer to the assessee in relation to sale of the goods being

valued and aggregated accordingly, namely :-

(i) value of materials, components, parts and similar items
relatable to such goods;

(i) value of tools, dies, moulds, drawings, blue prints, technical
maps and charts and similar items used in the production of such
goods;

(iii) value of material consumed, including packaging materials, in
_ the production of such goods;

(w)\ value of engineering, development, art work, design work and

Q/

/" Page 7 of 12




V2/121/RAJ/2019

plans and sketches undertaken elsewhere than in the factory of

production and necessary for the production of such goods.
6.2 From the above Rule, it is explicitly clear that any’/goods supplied
directly or indirectly by the buyer free of charge for use in connection with
the production and sale of such goods to the extent that such value has
not been included in the price actually paid or payable shall be treated to
be the amount of money value of additional consideration flowing directly
or indirectly from the buyer to the appellant in relation to sale of the goods
being value. As per this Rule, from 01.07.2000, the value of free supplied
goods by the buyer which is used in connection with the production of the
goods, to be sold to the buyer is includible in the assessable value.
Therefore the landed cost of free supplied goods should be taken for
inclusion in the assessable value, accordingly no deduction on account of

excise duty of free supplied goods 1s permitted.

6.3 In this regard, I find that the Hon’ble Tribunal, Mumbai in the
case of Jemcon Industries Vs Commissioner of Central Excise,
Kolhapur 2018 (17) G.S.T.L. 264 (Tri. - Mumbai) vide Final Order No.
A/91016/2017-WZB, dated 30-11-2017 in Appeal No. E/585/2008-
EX(DB) had held that free of charge supplies made along with excisable
goods forms a part of additional consideration in sale price thereof and
accordingly value of such free supplies was includible in assessable value.
The said case has been affirmed by the Hon’ble Supreme Court in 2018
(17) G.S.T.L. J50 (S.C.).

6.4 Further, I place reliance in the case of CCE, Jamshedpur Vs Tata
Motors and Others [2009(237)E.L.T.147(Tr.Kolk.)], wherein the Hon’ble
CESTAT, Kolkata vide its decision dated 16.12.2008 has categorically held
that the cost of design and drawings is to be included in the assessable
value. The Hon’ble Tribunal while ruling this, has cited the provisions of
Rule 6 of the Central Excise Valuation (Determination of Price of Excisable

Goods) Rules, 2000. The relevant portion of the Order is as under:

G The brief facts of the case are that M/s. Tata Motors (earlier
known as M/s. TELCO) have got various components of chassis and
motor vehicles manufactured by a number of vendors who are the
Respondents in this case. The vendors have paid the duty on the
components and these have been sold to M/s. Tata Motors who have
taken credit of the duty paid on the components. While placing orders
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for the components, technical drawings have been supplied by M/s.
Tata Motors free of cost to the vendors for manufacturing the
components. Admittedly, during the impugned period, no amount has
been added towards the drawings and design in the value of the
components. The Department’s case is that the cost of such drawings
and designs involved in the manufacture of the said components,
should be included in the assessable value of the components
manufactured by the vendors. The case of the Department rests on the
provisions of Rule 6 of the Central Excise Valuation (Determination of
Price of Excisable Goods) Rules, 2000. Explanation 1 to the said Rule 6

4. It is seen from the extract of Rule 6, Explanation 1, as extracted
above, that value of drawings as specified under Clause (i) and value
of engineering, development, art work, design work etc. as specified in
Clause (iv) are includible in the value of excisable goods when these
are supplied either free of cost or at reduced cost by the buyer to the
manufacturer.

6.5 Thus, I note that the value of the free supply has to be included in
the value of the final product, if it is supplied by the customer. In the facts
of the present case when the cylinder that was supplied by the customer
free of cost to the appellant, the amortized value of such free goods
(cylinder) must be added in the assessable value of the final goods
manufactured and sold by the appellant to their customer. Further, I find
that manufacture of printed pouches for each customer required different
kind of cylinders i.e as per the work orders for design of packaging
material. The material to be printed differs from customer to customer
which means that cylinders are custom-made and cylinders made for one
customer cannot be used for another customer. This means that cylinders
made in a particular period or year can be used to print no. of pouches
and this work may be spread over several periods or years, in other words
the price of cylinders received during a given period may be used for
many more years. Thus, I find that the value of cylinders must be spread
over goods manufactured using the cylinders. My above view has been
drawn from the decision of M/s Flex Industries Ltd., Vs Commissioner of
C.Ex., Meerut as reported in 1997 (91) E.L.T. 120 (Tribunal), New Delhi.
The Tribunal, New Delhi has also held that:

......... This principle is seen supported by M.F. (DR) Circular No.
17/4196-CX, dated 23-1-1996, in connection with value of patterns used

" infoundry industry to be added to the cost of castings for arriving at the

A 7 \
Lt "
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assessable value of castings. There would be difficulty as the quantity of
castings to be made out of a pattern cannot be anticipated and sometimes
some rectifications or repairs may be made in the pattern after some

period of use. The Board clarified as follows :-

“The matter has been clarified and it is hereby clarified that
the proportionate cost of pattern has to be included in the
assessable value of the casting even in cases where such patterns
are being supplied by the buyers of the casting or are got
prepared/manufactured by the job worker at the cost of the buyer.
In cases where there is difficulty in apportioning the cost of
pattern, apportionment can be made depending on the expected
life and capability of the pattern and the quantity of castings that
can be manufactured from it and thus working the cost to be
apportioned per unit. For this purpose, a certificate from a Cost

Accountant may be accepted.”
(Emphasis supplied)
See page T5 of 1996 (82) E.L.T.

6. The principle underlying the Board clarification would apply to
apportionment of cost of cylinder used in the manufacture of printed
pouches. It may be considered that cylinder is used and consumed in the
manufacture of printed pouches; but it is not used in the sense in which
raw material is used in manufacture of a product; in such case, the
conversion or use of raw material is done quickly and it is easy to
correlate a definite quantity of raw material and its value with a definite
quantity of finished product and its value. In the present case, the use of
cylinders is in such a manner that it is spread over a considerable period
and over a very large quantity or number of finished products. To
illustrate, we assume that a set of four cylinders of the value of Rs. X can
be used in manufacture of ten lakh printed pouches. Hence it is
reasonable to regard that Rs. X §j 10 lakhs is the proportionate value of
cylinder which is used in the manufacture of a single printed pouches
and this fractional value has to be added to the value of printed pouches.
However, during a particular period, the use of the set of cylinder may not
be exhausted as only 4 lakh printed pouches are manufactured during
the period. If so, it has to be regarded that Rs. (x §j 10 Lakhs) x 4 Lakhs is
the proportionate value of cylinder utilized in the manufacture of finished

. “products during the period and only this value can be added to the value

/
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of printed pouches. This rational principle of proportional value addition
has been approved by the Board and we are of the opinion that Board
was right in doing so. This has to be arrived at after making a realistic
estimate of the expected life and capability of the cylinders and
determining the appropriate proportion of the value of cylinders to be
added to the value of printed pouches. The conclusion arrived at by the
lower authorities that entire value of the cylinders is to be added to the
value of printed pouches manufactured during the relevant period without
reference to the expected life and capability of the cylinders has to be set

aside and the matter has to be considered afresh by the respective

adjudicating authorities........... 7
[Emphasis supplied]
6.6 In view of my discussions above, I find that the value of cylinder/
repairing charges should be added/apportioned in the assessable value of
the manufactured finished product as additional consideration and the

question of determination of the part of value to be amortized has to be

decided by the adjudicating authority.

6.7 I further note that in Mutual Industries, the Larger Bench in Mutual
Industries Ltd. Vs CCE, Mumbai [2000 (117) E.L.T. 578 (T)= 2000 (37)
R.L.T. 703] approved the method of amortization in Flex Industries Ltd. Vs
CCE, Meerut - 1997 (91) E.L.T. 120 referred to by the DR. In Flex
Industries, a regular Bench of the Tribunal had adopted the principle
contained in Board's Circular No. 170/4/96-CX, dated 23.01.1996. I also
note that, towards evidence of all the factors viz. life expectancy, capability
etc., the Board's advice is to accept the Cost Accountant's certificate.
Further, the Board's Circular is binding on the adjudicating authorities.

6.8 1 note that the appellant has relied on the various case laws and the
Board’s Circular also on this account and agrees that the life of the
cylinder has to be worked out and thereafter only the value can be

apportioned and charged to duty in the respective years.

6.9 1 observe that at this stage correct determination of the demand is not
possible. Accordingly, I set aside the impugned order and remand the
matter to the Adjudicating Authority to re-determine the quantum of
demand only on the amortized cost in respect of number of pouches

manufactured and sold to their customer. The appeal is allowed by way of

- remand to the Adjudicating Authority in the above terms.
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7. As regards suppression of facts, 1 find that the above facts were
unearthed by the Department only during the course of audit, I do not
find any bona fide or good faith in the conduct of the appellant in the
present case and observe it as a clear suppression of material facts for
evading duty and therefore, the case laws relied by the appellant is of no

help to them.

8. In view of the above, I set aside the impugned order and remand

the case to the adjudicating authority as discussed above.

8.1  SlcIehd! RISl &1 115 U T MUCRT URIe diics 3 faar S g |
8.1 The appeal filed by the Appellant is disposed off as above.

oy s (Gopi Nath

T Commissioner (Appeals)
By Regd. Post AD
To,

M/s Rototon Polypack Pvt. Ltd., & MR Afdvw wmde Afars,

Sakhiyanagar Industry, . .
Opp. Dharmajivan Ind. Area, af@aeR 33Ed |, wddllaa g5l

B/h S.T. Workshop, Swami Narayan F giEe, T & FHAY F NS,
Gurukul, Rajkot. 3

Copy to:

1) The Principal Chief Commissioner, CGST & Central Excise,
Ahmedabad Zone, Ahmedabad.

2) The Commissioner, CGST & Central Excise Commissionerate, Rajkot.

3) The Deputy Commissioner, CGST & Central Excise, Division, Rajkot-1.

4) Guard file.
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