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way. 
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Appeal to Customs, Excide' & Service Th Appellate Tribunal iiiidetSection 35B of CEA, 1944 / Under Section 
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6 of Central Excise (Appeal) Rules, .2001' and -shall be:accomjianied against one which at least should be 
accompanied - by..........fe ...........Rs.. ---1 000/- .. Rs50,TIO/-, ks,10,000/- where amount of 
dutydemand/inti,rest/penalty/refund is upto I ac 5 Die to 50 1 ac and above 50 Lac respectively in the 
form of crossed -bank draft -in favour of'Asst:egistrar -of braiiclr of any nominated public sector bank of the 
place where the beniTh;4.f any.nointpdl.publc septor baflk of the p14cc where the bench of the Tribunal is 
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The appeal Ondet Ub sectiob Ill bfSbCtioii 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
Filed in quaclruplicate. in Form. S.T.5 as prescribed under Rule 9)1) of the Service Tax Rules, 1994, ann Shall 

accompanied by a copy oflthe order appealed against (one of which shall be certified copy) and should he 
,AccQpTp.anicd by a fees oF--RslO00/-H :-where the amount of scevieetax & -interest demandedl &. penalty levied 
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interest ttcman.ded & penalty' levied- is more than fifty Lakhs-rupccs,, jn the form of crossed bank draft in 
layout of  th Assistant Registrar of the bench of nominited Public Sectoi l3ank of the place hcie the bench 
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Appea' No: V2/38/RAJ/2020 

:: ORDER-IN-APPEAL::  

M/s. Inext Freight Forwarders, Rajkot (hereinafter referred to as 

"Appellant") filed appeal No. V2/38/RAJ/2020 against Order-in-Original No. 2 Et 

31D/Supdt/2019-20 dated 3.5.2019 (hereinafter referred to as 'impugned 

order') passed by the Superintendent, Central GST Division, Rajkot-I. 

(hereinafter referred to as 'adjudicating authority'). 

2. The brief facts of the case are that during the course of inquiry of the 

records of the Appellant, it was observed that the Appellant had earned freight 

income for providing service to their client for booking cargo space! container 

space with shipping lines; that the Appellant charged more to their clients than 

what was paid to Shipping Lines and that the difference between amount 

charged to the clients and amount paid to shipping lines was liable to service 

tax under the category of 'Business Auxiliary Service'; that the Appellant failed 

to pay Service Tax on said freight income. 

2.1 Show Cause Notice No. V.84(4)-5/MP/D/Supdt/18-19 dated 12.4.2018 was 

issued to the Appellant for the year 2015-16, calling them to show cause as to 

why Service Tax of Rs. 1,86,694/- should not be demanded and recovered from 

them on freight income under Section 73(1) of the Finance Act,1994 (hereinafter 

referred to as "Act") along with interest under Section 75 of the Act and 

proposing imposition of penalty under Sections 76 and 77 of the Act. 

2.2 Subsequently, a Statement of demand No. V.84(4)-10/MP/D/Supdt/18-19 

dated 26.3.2019 was issued to the Appellant for the period 2016-17 (upto 

June,2017), calling them to show cause as to why Service Tax of Rs. 6,30,692/-

should not be demanded and recovered from them under Section 73(1) of the 

Act, along with interest under Section 75 ibid and proposing imposition of 

penalty under Sections 76 and 77 of the Act. 

2.3 The above Show Cause Notice and Statement of Demand were 

adjudicated by the adjudicating authority vide the impugned order confirming 

demand of Service Tax totally amounting to Rs. 8,17,386/- under Section 73(1) 

of the Act along with interest under Section 75 of the Act and imposed penalty 

totally amounting to Rs. 81,738!- under Section 76 of the Act and Rs. 20,000/- 

under Section 77 of the Act.

0 
Page 3 of 6 



AppeaL No: V2/38/RAJ/2020 

3. Aggrieved, the Appellant has preferred this appeal on 16.6.2020 along 

with application for condonation of delay. 

3.1 In application for condonation of delay, the Appellant has requested to 

condone delay in filing appeal on the ground that they had given appeal 

assignment to their tax consultant but he delayed it; that now they have 

changed their tax consultant to complete appeal process. 

4. I find that the impugned order was issued on 3.5.2019 by the adjudicating 

authority. The Appellant received the impugned order on 14.5.2019, as reported 

by the Superintendent(Adj), Central GST Division-I, Rajkot vide letter F.No. 

IV/16-2/Misc/Adj/2018-19 dated 30.7.2019. The Appellant was required to file 

appeal within 2 months from the receipt of the said order i.e. on or before 

14.7.2019, as stipulated under Section 85(3A) of the Act. However, the 

Appellant filed Appeal on 16.6.2020, i.e. after 11 months from due date. This 

appellate authority has powers to condone delay of one month in filing of 

appeal, over and above two months mentioned above, if sufficient cause is 

shown, as per proviso to Section 85(3A) ibid. I find that there is a delay of 11 

months in filing the appeal over and above the normal period of 2 months. Thus, 

appeal filed beyond the time limit prescribed under Section 85 ibid cannot be 

entertained. 

5. This appellate authority is a creature of the Statute and has to act as per 

the provisions contained in the Act. This appellate authority, therefore, cannot 

condone delay beyond the period permissible under the Act. When the 

legislature has intended the appellate authority to entertain the appeal by 

condoning further delay of only one month, this appellate authority cannot go 

beyond the power vested by the legislature. My views are supported by the 

following case laws 

(i) The Hon'ble Supreme Court in the case of Singh Enterprises reported as 

2008 (221) E.L.T. 163 (S.C.) has held as under: 

"8. . . .The proviso to sub-section (1) of Section 35 makes the position 
crystal clear that the appellate authority has no power to allow the appeal to 
be presented beyond the period of 30 days. The language used makes the 
position clear that the legislature intended the appellate authority to entertain 
the appeal by condoning delay only upto 30 days aer the expiry of 60 days 
which is the normal period for preferring appeal. Therefore, there is complete 
exclusion of Section 5 of the Limitation Act. The Commissioner and the High 
Court were therefore justified in holding that there was no power to condone 
the delay aer the expiry of 30 days period. 

(ii) In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L.T. 

48 (Born.), the Hon'ble Bombay High Court held that the Co issioner 
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AppeaL No: V2/38/RAJ/2020 

(Appeals) cannot condone delay beyond further period of 30 days from initial 

period of 60 days and that provisions of Limitation Act, 1963 is not applicable 

in such cases as Commissioner (Appeals) is not a Court. 

(iii) The Hon'ble High Court of Delhi in the case of Delta Impex reported as 

2004 (173) E.L.T. 449 (Del) held that the Appellate authority has no 

jurisdiction to extend limitation even in a "suitable" case for a further period 

of more than thirty days. 

6. I find that the provisions of Section 85 of the Finance Act, 1994 are pan 

materia with the provisions of Section 35 of the Central Excise Act, 1944 and 

hence, the above judgements would be squarely applicable to the present 

appeal also. 

7. By respectfully following the above judgements, I hold that this appellate 

authority cannot condone delay beyond further period of one month as 

prescribed under proviso to Section 85(3A) of the Act. Thus, the appeal filed by 

the Appellant is barred by limitation and hence, not maintainable. 

8. I, therefore, dismiss the appeal on limitation and uphold the impugned 

order. 

9• I'j dI 3T11RI zS*d d4 nI 1Id1 I 

9. The appeal filed by Appellant is disposed off as above. 

(GOPI NATH) 
Commissioner(Appeals) 

Att - sted 

(V.T.SHAH) 
Superintendent(Appeals) 

B', R.P.A.D.  

To, 
M/s Inext Freight Forwarders, 
'Shree Ram', 
78, Aradhna Society, 
Airport Road, 
Rajkot. 

    

   

a1ct' -c. ci, 

.w-i', 78, 3-1R[J1T H)+lI& 

&'k, ic-k 
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1) W4T1 d- 3-flc-d, [ 1 ch'. .2c1 na-c'k1 3c-llc 1c-cI,  dhiJd 

c4 1Ia1c1) c1I 

2) 31I- -d, f c1 3T ch. o-ç c- -1 1c-cb, I1c4-'k 3-iI4c4dIc14, 

3-lich cbkI j 

3) T  tE1T ch 1c1 o-4 icr4t Ic-c* d-(Uç(, .Ij1ct1c. 

31IQ-1dIc ch' 31TIch chlc1 ciI 

fl1IcII 
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