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Arising out of above mentioned 010 issued by /\ddlllonal/lmnt/Deputy/Ammtant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhldham : 1-‘
sftersrat & afAATAT F AT T AT /Namc‘: & Address ,(‘qfv.;t.h.c Appellants & Respondent

M/s Inext Freight Forwarders, Shree Ram, 78-Aradhna Society, Airport Road, Rajkot-360007.
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Any person aggnewed by this Ordef- m ‘Appeal may file an appca] to the appropriate authorlty in the following
way.

HTH] 97 FZT 3707 91 .WWJWWDWTWWWWWUWWWJQM AT 7T 35B F #AR
i B afafeTe, 1994 F m86TWW+HWﬁ?{TIﬂ7ﬁE’I/ :

Ppea] to Customs Excise! & ‘%crvu:e Tax Appellate Tr1bunal undcr %cctmn 35B of CEA, 1944 / Under Section
of the szmcc Act, 1094 an appeal lies to:- .
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The sp(‘mal beneh of(,usmms Excise & Service Tax Appellate-Tribunal of West Block No. 2, R.K. Puram, New
Dethifin all'matters relating (o' (hs%xﬁcanon and valuation. :
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To the West regxonal berichiof CusLoms Excise & Service Tax Appellate Tribunal (CPSTATI at, 2" Floor
Bgaumah Bhawan, Asarwa: /\hmedabad 38001Gin. casc of appeals other than as mentioned in' para- i{a
above .
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The appeal to the Ap Séllate ’l‘rlbunal shall be: hled in- quadluphcqle in form EA-3 / as prescribed under Rule
6 of Central Excise EAppeal) Rules, 2001 and shall be-: accom panied %amst onc which at least should be
accompanied = by. fee oft . Rs. . +1,000/~ - d 6 10,000/-  where amount of
dutydemand/mtcrest/ca)enalty/refund Is. upto 5.lac., 5 ac to 50 Lac anid above 50 Lac respectively in the
form of crossed.b raft ia favour of Asst - Registrar of branch of any nominated public sector bark of the
place where the hench’of any. nommated pubhc sector ‘bank: of the place where the bench of the Tribunal is
situated. Apphcat]on made f fstay shall be: accmﬁpamcd Ly a fecnofl Rs 500/-.
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The appedl ‘ander sub_section” (1) of bccuon 86 of the I‘mance Act, 1994 to the Appellate Tribunal Shall be
filed in qua(hughcate in Form S.T.5 as prescribed under Rule 9(12 of the Service Tax Rules, 1994, and Shall
be accompanied by a copy of! lhc order appealed aganst (one of which shall be certified cop?) (md should be
ccompanicd: by a’ fees of Rs.-1000 /< -where the amount of service tax & mterest demanded & penalty levied
LRs-S. Lakhs or less, OOO/ where the amoum of service tm< &, mterest demanded & penalty levied is
morés than. five lak hs but not (‘xccedmg Rs.. Fifty lakhs, Rs.10,000/-. where the amount of service tax &
interest demanded’ & penalty ievied:is more than fifty Lakhs: rupccs in the form of crossed bank draft in

- favour gf the /\ssm(aﬂt Registrar ol the. bench of nominated Public Soctm Bank of the rpia(*c where the bench

-of Trlbunal_ is’ %\tuatcd / Apphcatmn ade for grant of stay %hall bc ac (‘OlTlpanl(‘d hv a fec of Rs.500/-.
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Fhe appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Scrvice Tax Rules, 1994 and shall be accompanied by a copy ol order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one¢ of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax 1o file the appeal beforé the Appellate Tribunal.
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For an EIPP »al to be filed before the CESTAT. under Section 35F of the Central Excise ‘Act, 1944 which is also
made a‘l)p icable 1o Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on pavment ol 10% ofthe duty demanded where dutyor duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pretdeposit pavable wolld be subject (o «

aart frefor e ) wfafy 2014 %
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ceiling of Rs. 10 Crores, : ) .
Under Central Excise and-Service Tax, “*Duty Demanded” shallinclude :

(1) amount determined under S(‘('li(n} 1Ly .
(1) amount of erroneous Cenvat Credit taken; - .
{111) amount pavable under Rule' 6 of the Cenvean Credit Rules

provided further that the provisions of this Section shall not aﬂ)plv to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,

Revision application to Government of India: I P . .
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A revision application lics to the Under. Secretary, to. the Government of India, Revision Application Unit,
Ministry of Finance, Departiment of Revenue, 4tr Tloor, Jeevan Deep Building; Parliament _Street, New Delhi-
110001, under Section 35K of the CEA 141 1 respect ol the: Jollowing case, governed by first proviso 1o sub
section (1] of Section-3513 1bid: . : T . : T
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in case of any loss of goods where the loss dccirs in trapsit froni a factory to a warehouse or to another factory
or from one warehouse to another during.the course of processing of thie goods in a.warchouse or in storage

At wm ¥ Pl e T oumed g

whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or:territory outside India of on excisable
meaterial used m the manufacture of thé goods which are exported 1o any! JoUNUy oL lerrtory outside India.
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Iy case of goods exported outsidelndia export 1o Nepal or Bhutan, without paviment of duty.
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Credit of any duty allowed to be utihzed towards payment of excise duty on final products under the provisions
of this Act ¢r the Rules made there under such order is passed by the Commissioner [Appeals) on or alter, the
date appointed under See. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made n duplicate in Form No, EA-8 as spectfied under Rule, 9 of Central Excise
(Appeals) Rull(*s, 2001 within 3 months from the date on which the order sought to be appealed against 1s
communicated and shall he accompanied by two copies cach of the OlO and Order-In-Appeal. It should also_be
accompanicd by a copy of TR-0 Challan cvidencing payment of prescribed fee as prescribed under Secuon 35
I2F of CEA, 1044, un(ll(‘r Mator Head of Account.
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The revision application shall be accompanied by a {ee of Rs. 200/- where the amount involved in Rupees One
LLac or less an H%s. 1000/- where the amount involved i1s more than Rupees One Lac.

AR T AT T EE R AR AT AEVE 3 AL I, Wmﬁvl'athvvmm'ﬁm,quﬁmWW| TH A A B
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case,if the order covers varigusnumbers of order- in Original, fee for cach O.1.0. should be paid in the aforesaid
manner. not withstanding the lact that the one appeal to the Appellant Tribunal or the one application to the
Cen]tral Govi. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
cach. ‘
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One copy of application or O.1L.O. as _the case may be, and the order ol the adjudicating authority shall bear a

court fee stamp of Rs.6.50 as prescribed under Schedule-l in terms of the Court Fee Act[1975, as amended.
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Attention is also imvited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1
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IFor the elaborate, detailed and latest provisions relating to filing ol appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.ebec.gov.in ;




Appeal No: V2/38/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Inext Freight Forwarders, Rajkot (hereinafter referred to as
“Appellant”) filed appeal No. V2/38/RAJ/2020 against Order-in-Original No. 2 &
3/D/Supdt/2019-20 dated 3.5.2019 (hereinafter referred to as ‘impugned
order’) passed by the Superintendent, Central GST Division, Rajkot-I.

(hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that during the course of inquiry of the
records of the Appellant, it was observed that the Appellant had earned freight
income for providing service to their client for booking cargo space/ container
space with shipping lines; that the Appellant charged more to their clients than
what was paid to Shipping Lines and that the difference between amount
charged to the clients and amount paid to shipping lines was liable to service
tax under the category of ‘Business Auxiliary Service’; that the Appellant failed

to pay Service Tax on said freight income.

2.1 Show Cause Notice No. V.84(4)-5/MP/D/Supdt/18-19 dated 12.4.2018 was
issued to the Appellant for the year 2015-16, calling them to show cause as to
why Service Tax of Rs. 1,86,694/- should not be demanded and recovered from
them on freight income under Section 73(1) of the Finance Act,1994 (hereinafter
referred to as “Act”) along with interest under Section 75 of the Act and

proposing imposition of penalty under Sections 76 and 77 of the Act.

2.2 Subsequently, a Statement of demand No. V.84(4)-10/MP/D/Supdt/18-19
dated 26.3.2019 was issued to the Appellant for the period 2016-17 (upto
June,2017), calling them to show cause as to why Service Tax of Rs. 6,30,692/-
should not be demanded and recovered from them under Section 73(1) of the
Act, along with interest under Section 75 ibid and proposing imposition of

penalty under Sections 76 and 77 of the Act.

2.3 The above Show Cause Notice and Statement of Demand were
adjudicated by the adjudicating authority vide the impugned order confirming
demand of Service Tax totally amounting to Rs. 8,17,386/- under Section 73(1)
of the Act along with interest under Section 75 of the Act and imposed penalty
totally amounting to Rs. 81,738/- under Section 76 of the Act and Rs. 20,000/-

under Section 77 of the Act. @
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Appeal No: V2/38/RAJ/2020

3. Aggrieved, the Appellant has preferred this appeal on 16.6.2020 along

with application for condonation of delay.

3.1 In application for condonation of delay, the Appellant has requested to
condone delay in filing appeal on the ground that they had given appeal
assignment to their tax consultant but he delayed it; that now they have

changed their tax consultant to complete appeal process.

4. | find that the impugned order was issued on 3.5.2019 by the adjudicating
authority. The Appellant received the impugned order on 14.5.2019, as reported
by the Superintendent(Adj), Central GST Division-I, Rajkot vide letter F.No.
IV/16-2/Misc/Adj/2018-19 dated 30.7.2019. The Appellant was required to file
appeal within 2 months from the receipt of the said order i.e. on or before
14.7.2019, as stipulated under Section 85(3A) of the Act. However, the
Appellant filed Appeal on 16.6.2020, i.e. after 11 months from due date. This
appellate authority has powers to condone delay of one month in filing of
appeal, over and above two months mentioned above, if sufficient cause is
shown, as per proviso to Section 85(3A) ibid. | find that there is a delay of 11
months in filing the appeal over and above the normal period of 2 months. Thus,
appeal filed beyond the time limit prescribed under Section 85 ibid cannot be

entertained.

5. This appellate authority is a creature of the Statute and has to act as per
the provisions contained in the Act. This appellate authority, therefore, cannot
condone delay beyond the period permissible under the Act. When the
legislature has intended the appellate authority to entertain the appeal by
condoning further delay of only one month, this appellate authority cannot go
beyond the power vested by the legislature. My views are supported by the

following case laws :

(1) The Hon’ble Supreme Court in the case of Singh Enterprises reported as
2008 (221) E.L.T. 163 (5.C.) has held as under:

“8. ...The proviso to sub-section (1) of Section 35 makes the position
crystal clear that the appellate authority has no power to allow the appeal to
be presented beyond the period of 30 days. The language used makes the
position clear that the legislature intended the appellate authority to entertain
the appeal by condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there is complete
exclusion of Section 5 of the Limitation Act. The Commissioner and the High
Court were therefore justified in holding that there was no power to condone
the delay after the expiry of 30 days period.

(ii) In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L.T.
48 (Bom.), the Hon’ble Bombay High Court held that the Covﬁjssioner
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Appeal No: V2/38/RAJ/2020

(Appeals) cannot condone delay beyond further period of 30 days from initial
period of 60 days and that provisions of Limitation Act, 1963 is not applicable

in such cases as Commissioner (Appeals) is not a Court.

(iii)  The Hon’ble High Court of Delhi in the case of Delta Impex reported as
2004 (173) E.L.T. 449 (Del) held that the Appellate authority has no
jurisdiction to extend limitation even in a “suitable” case for a further period

of more than thirty days.

6. | find that the provisions of Section 85 of the Finance Act, 1994 are pari
materia with the provisions of Section 35 of the Central Excise Act, 1944 and
hence, the above judgements would be squarely applicable to the present

appeal also.

7. By respectfully following the above judgements, | hold that this appellate
authority cannot condone delay beyond further period of one month as
prescribed under proviso to Section 85(3A) of the Act. Thus, the appeal filed by

the Appellant is barred by limitation and hence, not maintainable. |

8. I, therefore, dismiss the appeal on limitation and uphold the impugned

order.

9.  3TfIcIhAT aRT gof T 1S 37U T TATTRT IURTSF s 8 AT ST & |

7
v
9. The appeal filed by Appellant is disposed off as above. u)/) \,)/\7
(}‘& 4\\
(GOPI NATH)
Commissioner(Appeals)
Attested
S
(V.T.SHAH)
Superintendent(Appeals)
By R.P.A.D.
To, Jar H,
M/s Inext Freight Forwarders,
‘Shree Ram’, H. Selaec T HRAEY,
78, Aradhna Society, WY T, 78, RIYAT Y,
Airport Road, S e TSR
Rajkot. ’
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