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iT 5' PIS{'Th/ F1Jt  1115'-t/ 3Uej -t/ iat 3I-jt, ala 01 f7/ ala/'1-'-S 
lal'fl' 

/ alIH-0t  
/ tftfiiJTtTl got 'FIi Tt i/4  51T91f T 9ft9: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / fiST, 

Rajkot / Jamnagar / Gandhidharn 

aflisci1 & 'PIi  ar ta rr  'i /Name & Address of the Appellants & Respondent 

M/s Saurashtra Gramic Bank, 1st floor, LIC Jivan Prakash Building, Wing-2, Tagore Marg, Rajkot-
360001. 

am samsr(3efl91( iT s'rfts safn PIPF-c i.1l 'I91 g-f9TrJ5  /-'e aaj 0-i -nu' 91? '1-411 
Any person aggneved by this Order-in-Appeal nihv file an appeal to the appropriate authority in the following 
way. - 

afli-ii 'J91 t9 3 - 411 ?Trrlalt 310411 amnTft rastOl fi'ra 'iit [ 73rftPI91g,lg44 ft91'i 35BPi'Pt 
TTaT3am 1994t9iu fl69731'i41 PI f+ .,IiIaft31T71iT/T)fR 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
86 of the Finance Act, 1994 an appeal lies to:- 

a$Tt,ui H-it'-i Tan 1.-2r?13ft TTIIT/1 4ii-ti spa, o-FriT 'ii.r a .nanrr at'041e 91T7tTF/ITT'Tr ftfkara 'Ot, n- 'il-  at 2, 
3amaT44,9fPIn,arft aiift•iPI' / - 

The special bench of Custoni:Excise & Service Tax Anoellate Tribunal of West Block No. 2, RE. Puram, New 

loin 'IP"rtl i(aj 9' ir' at at041 3011-Il /rq a-aft t'0-i aftar sam,ti' o'o rr  
(171ft'T1r11 'a-li/I 0Thar,afta am, is'1i41 'i aoir atcmiii- :-- e911 ft nf atrIftrr 1/ 

To the West regional benhh of Customs, Excise & Service Tax Appellate Tribunal (CESTAT at, 2i  Floor 
Bhaumali Bhawan, AsarwaAhmedabad-380016in case of appeals other than as mentioner in para- l(aj 
above - 

4fle 91f -91n1r 7 01119/ 3pff91 t-g,- 1t7 f2fu  't.41'.t oti- 391  (3'Ii'-Ofl'1 i-i'll, 2001, 9 fOiTiT 6 17 3ti4 fftuTftf  Pit 
1171 - - EA 3 9/T TT 11PIP1T IT .'( ftstr I II r I  IT 9111 f am 091 3Pi a arrar S I ii -n ft 't I A I .1 ft a i'1 
a'lI'U It'll .,taPir 4i 5 -ii's 711 n-n-i 9/ITS 17P  TT 50 --Ii's .'i" 31991 SD 'Ii's 'TrT IT 31t4iT7 9T 391T1: 1,000/- rr.r 
5  OOQ/-  '4i 31'-fll 10 000/- .'4' 111 fO-o-(-J9-ar si-i  C1 ft 'API 4--itt 'rA-  RtSt-i-0-T  apoc at i-i'i4t-i, 9'srRSr s'04iu .nienftanar ft 
JIISIT'l-In- ilart) af fti-us(PIoit f1TT91TT4ifl alPIl r-'if--11rrtPi3I  .,iI'1I31TPrTI91TftliT i at 
-apialni, a7ft am .p'ar t'rrr atrfti-  si 49'ftar '(1'fin .-1I'41f0am'Jl ft 31031 T11 I 31'i'i 34T911 ( 3tT-') at PIt" 3114-7:1-am 347 
9'rt 500/- 'i' at t9'tri-ftar an si-ti a-i-Il SOIl 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicaic in form EA-3 / as prescribed under Rule 
6 of Central Excise (Appeal) Rules, 2001 and shall be acconpaniecl ggainst one which at least should be 
accompanied by a. fee of Rs. 1 000/- Rs.5OtJO/-, Es. 10,000/- where amount of 
dutydemand/interest/penalty/refund is upto Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where tle bench of any nominated public sector bank Qf the p14cc where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

Delhi'in all matters relating to classification and valuation. 

(in) 
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1994f1 5th -I 86(1)97 

 TT faa atmr r 
0317 trIO a 71TT, 551 i-l-Ii 

317191 50 01'S ?T'TlT 11 
IO/ftI1, Sf097  a 

It i-nit-I--i 311fi  lt"I-2 S 
fttI'sI )t9Ai 03011 

347 iTTt atfin, 14-i a-10fi-a-ir, 

500 aTftT) --  an a an 
5 -it's i-.'i'' rr 511 -II'S tTi 991 

r'rfl-ai 4a i siam ft 'API 4an 
rti-o 3fi115 -ar1araT/rar  

aamTcI'Il 1/  

hit-.' ftn-i--fl, 199f., 47 1074711 9(t)'47 -Icl 
f34o731 ai-fl ft at-aft ft 'All 91t T on's 91T  (otu 

-ri- ft irfsj .'ii.sft aia sfrr ,-iIIeI 'I'll 4'1f  
st-ft-at- ft ansi:  1,000/- lit,  3,000/ i-i's 9/9/9/1 

31119470 aiatft9 /itIft"fr'T ntTatTft91TTr ft 31101 97 0111-47 
Ot Pi4i sttT 'itl" I 3011-ROt sir-s 771 3p1'191, 7191 34r Ta 

3117131 (47 3fi-) 347 Plo 3115-liT 77 ItT-ar 500/- .'l'r "171 

The appeal under sub sectIon LlLOf Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
filed in quadruplicate in Form S.1.5 as prescribed under Rule 9(l of the Service lax Rules, 1994, and Shall 
be accompanied by a copy Of the order appealed against (one of which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded &. penalty levied 
of Rs. Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/-.  where the amount of service tax &. 
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 
of,Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



 t ft l9944 TT 86 TuTTItT (j) im (2A) t9'T ri 4E i4 iiT fi4i, 9C)4 T ft(PT )(2 n-a 9(2A) a  )t a at S r 7 a at a4   i j ( fi i) 'i ii- 
f 'xtar 'ia at (1 a n-ST atriFiar all) ar)Tr) sfrT Tl - I tyis. 3ti -t, axrat '4I'-t STts '1n ooi-.r, at ali'faj iiuils,ui at tio'-i att aat at (f'r it sat strfmP fr sra oau satfr !i4i i 

the ap ea1 under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST 7 as 
picscri ied under Rule 9 (2) &9(2A) of the Service 'lax Rules, 1994 and shall be accompanied by a copy of order 
ol Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service 'lax to file the appeal before the Appellate 'l'ribunal. 

at at, lat atasia a'{i'fm s'fi'fi  a  1laa 1044 
lrat a aaia 1004 nat 811 ba ais at ff 1t at Jf ST a fi   a 

a 1i r/si at 10 aat (10/) T4 1tiliat IHHI aifm at ptiai s 454 STflT )ai[ a at 
'parts (ror sn, atta lass 'rat a )-i(a sin ft sri ar4r allai nr n-ft at s 'I/ .'4iJ 

i[9T 1 55f5TI ST 'fliPs "oat lan- in pasT" a rai ilii'i * 
rtat 11 ft a. ?'t'l'ii Tat1 - 
'tas 54!flttrrrJi,,i.rTrl'Jr 

(in) iaa' aol )ains"fi ST 1iair 6ST s9a't at 
nsa at at uoi ST toasTs ra-f'i-i (a' 2) STRtft1iT 20147 sti"a a 'y ftfi rf4Ths atftaiIi ir s-iat iitlrs 

fihiTSTtot4ila51i1i/ 
1"or an appe'a11 to he filed before the CES'l'A'I', tinder Section 35F of the Central Excise Act, 1944 which is also 
node applicable to Service Tax under Section 83 of the l"inance Act, 1994, an appeal agnunst this order shall lie 
before the 'tribunal on puynient of 105 of lie' dLity demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute. proe'ided the amount of pre-deposit payable would be subject to a 
ceiling ul ks. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
Ii) uuou 01 determined under Section I 1 1); 

amount of erroneous Cenvat Credit taken; 
ni) donount payable under Role 6 of the Cenvat Credit Roles 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

'bkci d1TS'i( 
Reviior,app icati9n to Govrnmcn Qflrjdia: 
a tr'= r r p-i a 1tt9-TT Fi a 'no i mt ST0T1 atT [5 "r1.tftat 1991 ft 0TT 351 ST ttao "14 T A raaa afta 
rrry atrar, nrftu'ir -aiati ass 1i'-t meatata, iT'Sfl laoit/ sift iftas, liaa ,Its 'isa, 4'-i' '-ii'), af lala- 110001, at lam 

irrat sTftrnI / 
A revision ajplication lies to the Under Secretaiy to the Government of India, Revision Application Unit, 
Ministry of Finance, DeproSment of Revenue, 4th Hoar, Jeevan Deep Eluilding, Parliament Street, New Delhi-

10001, under Section 35EE of the CEA 1901 in respect of the folloanng case, governed by first proviso to sub-
sect ion (1) of Section -3aB bid: 

,4)4 i5fl 47 it.41 '-t--d'lI'-i STariat 5/ OiO ia1at41 ins ST ft4t sattrr fti' pairnii'im-i e 11ai-i artlaft ia-s 'ti''sia 'rift' 
1157 45i  TfftT 'p-a rat 'f9'li''ill'-t ST S15TS, aTlaftl 'ftp- rj'g art '-isi't oi"ftT sft-a"i '/ots, lafti aa'oi at 

'4 ai'aa'1 ia1a'iiasToTatrnTi/ 
In cake of any kIss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
on from one k'arehouse to another during Ilie course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

4iJST(4?)TOIo5 
at 'ii's a 'rrat ftft n at at at 1i'iia ft 'ftt i / 
In case of rebate of duty of excise on goods exported to an',' country or territory outside India ol on excisable 
material u sed in the inahu facto re of tIme goads which ore exported to any country or territory outside India. 

ni) '.nta 7"li-i pasT at 'puts ftn 'rr "-ii's stat, iati in -'jant ft otis flt'.tia lt.si 'ioti / 
In case oUgoods exported outsideinclia export to Nepal or F3hutan, without payment of duty. 

(iv) i1 sf/at 41 T ii t T 4Jt9T'r T hiT 51 =4ft S "51 ft'4 l 1 T rat 'i 41501 i T a a si a ft a ore n 
at (4'fIl)5T9TTT(a-1 siftl'-ia'-t (5' 2)1998 ft sT 109 a ua 1('ia.ftat ai11's iasai aoiaiP1ftatarrsTs ulia )fti 
5nf i 7 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act dr the Rules made there under such order is passed by the Commissioner (Appeals) on or alter, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

5'tff ais-aftat 4l1I A44 a ai CA 811 51fr hi fl"l 4's (Afi)f4'4Ii200l S' a9aoa,Iafll1a "-a 
oiatt a '-i'i'l'Ji ST 3 'iTS ST 54'l'i'-b "Ft .'ti4'i -li(51r  I 5'1'1Ts II151TS ST ST's 'a a st'IU't ors"r "Ft 'i 'iFaat sac ft irrft --iifi ar's 
ft ST'-111'S fluu'i p-ST rftrIarata, 1944"FI ST'S 15- FE a. 'ras fsarirt pasT "Fr 4'1i'l'fl a area 57 s1 at 'I'R-6 ft oft aso "Fr sift 
arlani / 
The above application shall be made in dtiplicate in l'orm No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the (late on which the order sought to be appealetl against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In -Appeal. It should also be 
ace unipaniecl byae opy ol 'l'k-6 Challan evuclencuig p'ment of prescribed fee as prescribed under Section 35-
FE of CEA, 19-f-I, und6n Molar Head of Account. 

(vi) 'p-iITPJT ia-ITS ST 'ITS FIdl1/IFI't f/f5Ul'i,1fts. 'Fr T{ai'l'l( 4t sill aulr i . - - - 
f .i ,l0 atis n-sT 'ia-s a'45  'rr ss 551 ss'arr eas 200/ an ''t'rta (sau si'  sliT aFt aso 'So n-ST at's "to '5 151'TI ST 91 a'44 

1000 - / 571 "'iat'-i Rot SI' I - 
'I'he revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupee's One 
Lac or less and Rs. 1000/ where the amount mn6ofved is more than Rupees One Lac. 

(0) sftatsrkir 7irsoi10-.fT9eraFtsrsTffms"sat 'ss'44't, STaft5Tsiai'lIFtoI57s9',aaaiaSTr 
ft ft Fti'su '4111 -lId '5 '151 T )Tii fi-P1to ; ferIT-TmT 5/'-  1157  'Tua 'ri ',jio 'l'SI' at n-ST sisat F-i'll SI-tI sl I / In 
case if the order covers variousnumbers of order in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant l'i-mbunal or the one application to the 
Central Govt As the case may be, is filled to avoid scniptonia work if excising Rs. I lakh fee ol Rs. 100/ for 
each 

(C) aa'tTfts -'-4101-1'-4 j's. afftf/r'ra, 1975, "IT 095141-I  ST iapfre ipi 5t9 n-S at'i'-i stras ft 'aFt 5T  latiF'-f 6.50 "40 571 "010150 
"I'll SI-il 'ltf/"I / - - - - 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
coomt fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1 975, as amended. 

(F) 'ftST "paT, o"flq '5i'1 "["57 n-ST 0514' 0114)5 .OIOIFt's,''lr ("1o11 ftFtr) FtosIa4i, 1982 alas n-sl sear dsPtra sioft ft 
'-lIi'lF-lrt 4"'-i 515 Ftat'rTft 5417  'ft you-i 54iSTlat laSt SI'ltslI / . - 
Attention is also invited to the roles covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

as a'la-lu' 'rnfd-t,uii ft oalifT-s'l s's 'I "fSf'-J"r sTt"r"tT 1at1  iltT Sf1515 '4150111 5T f4I, 5l'ftalft ft'SI'IIO o-iatsa 
www.cbec.gov.mn  at a's' S'-l.a sl I J - 
For the elaborate detailed amidf latest provisions relatmnig to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.cliee.gov.mn  

(C) 

(v( 



Appeal No: V2/6/RAJ/2020 

:: ORDER-IN-APPEAL::  

M/s Saurashtra Gramin Bank, Rajkot (hereinafter referred to as 

"Appellant") filed Appeal No. V2/6/RAJ/2020 against Refund Order No. 

110/ST/2018-19 dated 16.12.2019 (hereinafter referred to as 'impugned order') 

passed by the Deputy Commissioner, Central GST Rajkot-1 Division (hereinafter 

referred to as "refund sanctioning authority"). 

2. The brief facts of the case are that during the course of the audit 

conducted by CERA, Ahmedabad, it was observed that appellant had received 

commission from SBI Life Insurance Co. Ltd for selling their insurance products 

and had paid service tax of Rs. 30,14,898/- on the said commission income 

during the period from May,201 1 to March,201 5; that the Appellant had availed 

50% of service tax paid by them, as Cenvat credit to the tune of Rs. 15,07,449/-

considering the service rendered by them as their input service; that service tax 

on life insurance service was to be discharged by SBI Life Insurance on reverse 

charge basis in terms of Notification No. 30/2012-ST, dated 20.06.2012 and not 

by the Appellant; that service rendered by the appellant was not their 'input 

service' in terms of Rule 2(I) of the Cenvat Credit Rules, 2004 (hereinafter 

referred to as 'CCR,2004) and hence, the Appellant had wrongly availed and 

utilized the Cenvat credit of Rs. 1 5,07,449/-. 

2.1 The Show Cause Notice dated 10.03.2016 was issued to appellant for 

wrong availment of Cenvat credit of Rs.15,07,449/- along with interest under 

Rule 14 of CCR,2004 and proposed penalty under Section 77 of the Finance Act, 

1994 and Rule 15(3) of CCR,2004. The said Show Cause Notice was adjudicated 

vide Order-in-Original. No. 46/ST/2016-17 dated 10.01.2017 wherein demand of 

Rs.15,07,449/- was confirmed and penalty of Rs. 15,07,449/- was imposed under 

Rule 15(3) of CCR, 2004 and Rs. 10,000/- was imposed under Section 77(3) of the 

Act. 

2.2 Aggrieved, the appellant preferred appeal before the then Commissioner 

(Appeal), Central Excise, Rajkot who vide his Order-in-Appeal No. RAJ-EXCUS-

000-APP-227-2018 dated 07.02.2018 rejected the appeal. On rejection of their 

appeal, the Appellant deposited confirmed demand of Rs. 15,07,449/- along 

with interest of Rs. 13,87,614/-, penalty of Rs. 15,07,449/- and penalty of Rs. 

10,000/-. 
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Appeal No: V2/6/RAJ/2020 

2.3 The appellant preferred appeal before the Hon'ble CESTAT who vide its 

Order No. A/11560/2018 dated 27.07.2018 partially allowed the appeal by 

setting aside the demand for extended period and penalties imposed under 

Section 77 of the Act and Rule 15(3) of CCR,2004. 

2.4 Subsequently, the appellant filed two refund claims before the refund 

sanctioning authority who vide the impugned order 

(I)	 confirmed demand for wrongly availed Cenvat credit for normal period 

amounting to Rs. 5,87,785/- along with interest of Rs. 4,15,224/- under 

Rule 14 of CCR, 2004; 

(ii) sanctioned refund of pre-deposit of Rs. 1,50,744/- and refund of penalty 

of Rs. 15,17,449/- under Section 11B of the Central Excise Act, 1944; 

(iii) sanctioned refund of Rs. 17,41,311/- pertaining to Cenvat credit availed 

during extended period and interest paid thereon but ordered to deposit 

the said amount in Consumer Welfare Fund in accordance with the 

provisions of Section 11 B ibid; and 

(iv) rejected refund of service tax of Rs. 30,14,998/- as time barred under 

Section 11 B ibid. 

3. Aggrieved, the Appellant has preferred the present appeal on various 

grounds, inter alla, as under 

(I) That adjudicating authority has erred in rejecting refund claim of 

Rs.30,14,898/- on limitation; that it is not duty which appellant is Liable to pay, 

but it was inadvertently paid by them; that duty liability and amount paid 

inadvertently should not be treated as same. 

(ii) That adjudicating authority has erred in applying the doctrine of unjust 

enrichment on the ground that the burden of duty has been passed to customer 

by appellant, however, as it was not passed but paid by them. 

(iii) That adjudicating authority has erred in rejecting refund claim of Rs. 

17,41,311/- on the ground that it is barred by limitation, as it is pre-deposit paid 

under protest and not the duty. Further, adjudicating authority has erred in 

applying doctrine of unjust enrichment as this amount has been paid by 

appellant at the time of forwarding appeal before the Hon'ble CESTAT to limit 

their interest liability in case of adverse outcome of appeal. Therefore, doctrine 

of unjust enrichment should not be applicable to this amount. 

4. In hearing, Shri Guatam Acharya, C.A. appeared on behalf of the 

Appellant and reiterated the grounds of appeal and submitted additional 
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Appeal No: V2/6/RAJ/2020 

submission dated 28.01 .2020 along with various case laws and requested to allow 

the appeal. 

4.1 In additional submission, the Appellant contended that, 

(i) The refund sanctioning authority erred in rejecting refund claim of Rs. 

30,25,898/- on the ground that it was barred by limitation; that it was not duty 

which they were liable to pay but it was inadvertently paid by them and hence, 

amount paid by them should not be considered as duty or tax and relied upon 

following case laws: 

(a) 3E infotech - 2018 (18) G.S.T.L. 410 (Mad.) 
(b) Joshi Technologies International Ltd - 2016 (339) E.L.T. 21 (Guj.) 
(c) Parijat Construction -2018 (359) ELT 113. 

(ii) The refund sanctioning authority erred in applying doctrine of unjust 

enrichment for rejecting the claim. They inadvertently paid service tax on 

commission income earned for selling insurance policies of SBI Life; that buyer of 

the policy directly paid insurance premium to SBI Life and they acted only as 

insurance agent and were not in a position to receive anything from their client 

or raise any invoice; that they discharged service tax on commission income on 

mistaken belief that they were statutory liable to pay service tax and hence they 

had not shown service tax so paid by them under the head of receivable duty 

and relied upon case law of Radico Khaitan Ltd - 2014 (34) S.T.R. 586 (Tri. - 

Del). 

(iii) The refund sanctioning authority erred in rejecting refund claim of Rs. 

17,41,311/- by applying doctrine of unjust enrichment. The said amount was 

paid by them at the time of filing appeal before the Hon'bte Tribunal to limit 

their interest liability in case of adverse outcome of their appeal and hence, 

doctrine of unjust enrichment is not applicable to such amount and relied upon 

case law of N.K. Overseas- 2015 (317) E.L.T. 356 (Tri. - Ahmd). 

5. I have carefully gone through the facts of the case, the impugned order 

and grounds of appeal and additional submission filed by the appellant during 

the course of personal hearing. The issues to be decided in the present appeal 

is, 

(1) whether rejection of refund claim of Rs. 30,14,898/- on the grounds of 

limitation and unjust enrichment is correct, legal and proper, and 

(ii) whether or not doctrine of unjust enrichment is applicable in respect of 
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AppeaL No: V2/6/RAJ/2020 

refund claim of Rs. 17,41,311/- filed in respect of payment made towards 

wrongly availed Cenvat credit and interest paid thereon. 

6. On going through the records, I find that the Appellant had acted as an 

agent of SBI Life Insurance Co. Ltd for selling their insurance products during the 

period from May,2011 to March,2015 and earned commission income. The 

Appellant discharged service tax of Rs. 30,14,898/- on the said commission 

income and also availed Cenvat credit of 50% of said service tax, amounting to 

Rs. 15,07,449/-, considering the service rendered by them as their 'input 

service'. Proceeding were initiated against the Appellant on the grounds that 

insurance service rendered by them was not covered under 'input service' in 

terms of Rule 2(1) of CCR, 2004 and demand of Rs. 15,07,449/- was confirmed 

for wrongly availing Cenvat credit of service tax. The matter reached before the 

Hon'ble CESTAT, Ahmedabad who vide its Order dated 27.7.2018 set aside 

demand for extended period of limitation. The Appellant had deposited 

confirmed demand of Rs. 15,07,449/- along with interest of Rs. 13,87,614/-, 

penalty of Rs. 15,07,449/- and penalty of Rs. 10,000/- during appeal 

proceedings. 

6.1 I find that the Appellant filed two separate refund claims before the 

refund sanctioning authority. The first refund claim of service tax of Rs. 

30,14,898/- was filed on the grounds that service tax on life insurance was to be 

discharged by SBI Life Insurance Co. Ltd on reverse charge mechanism but they 

inadvertently paid service tax on commission income. The said refund claim was 

rejected by the refund sanctioning authority on the ground of limitation as well 

as on unjust enrichment. The Appellant has pleaded that service tax was not 

payable on the service rendered by them, but it was inadvertently paid and 

hence, it should not be considered as duty or tax and consequently bar of 

limitation and doctrine of unjust enrichment prescribed under Section 11 B of 

the Central Excise Act, 1944 would not be applicable. 

7. I find that it is not under dispute that the Appellant had paid service tax 

of Rs. 30,14,898/-, which was not payable by them. It is also not under dispute 

that the Appellant had filed refund claim beyond one year from the date of 

deposit of Service Tax. The refund application was filed under Section 11 B of the 

Central Excise Act, 1944 made applicable to the service tax by virtue of Section 

83 of the Finance Act, 1994. When the refund claim was filed under the 

provisions of Section 11 B of the Central Excise Act, 1944, it is natural that all the 
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Appear No: V2/6/RAJ/2020 

provisions of Section 11B, including limitation prescribed therein, would be 

applicable to said refund claim. Hence, the refund sanctioning authority was 

justified in rejecting the refund claim on the ground of limitation. 

7.1 I rely upon the decision passed by the Hon'ble Kerala High Court in the 

case of Southern Surface Finishers reported as 2019 (28) GSTL 202 (Ker.). In the 

said case, the Appellant had paid service tax but later realized that they were 

not required to pay service tax due to exemption. The refund claim filed by the 

assessee was beyond limitation prescribed under Section 11B of the Central 

Excise Act, 1944 and hence was rejected. The Hon'ble High Court by following 

the judgment of the Hon'ble Supreme Court passed in the case of Mafatlal 

Industries Ltd held that mistake committed by the assessee may be one on law 

or on fact but remedy available would be only under the statute and hence, no 

refund application is maintainable after limitation period of one year provided 

under Section 11 B of the Central Excise Act, 1944. The relevant portion of the 

decision is reproduced as under: 

"9. The Learned Single Judge who referred the matter, rightly noticed the 
different views expressed, which however on the question of mistake of law and 
the manner in which refund has to be applied for; we have to concede to the 
majority view of five Learned Judges. From the above extracts, it has to be 
noticed that Justice B.P. Jeevan Reddy in his majority judgment; concurred to 
by a majority of five out of nine, held the refund to be possible only under the 
provisions of the Act. We need only refer to the category of payment under a 
mistake of law. We do not agree with the Learned Single Judge that the facts of 
the case discussed in WP (C) No. 18126/2015 do not fall under any of the 
categories. A payment made on a mistaken understanding of law finding the 
levy to be exigible for the services rendered, would be a levy made or paid 
under mistake of law and not one categorized as an unconstitutional levy or 
illegal levy. We cannot agree with the elastic interpretation made by the 
Learned Single Judge that the case would be one on account of mistake of fact 
in understanding the law. The mistake committed by the assessee may be one on 
law or on facts; the remedy would be only under the statute. Here we are not 
concerned with a case as specifically noticed in Mafatlal Industñes Limited 
(supra) of an assessee trying to take advantage of a verdict in another case. Here  
the assessee had paid the tax without demur and later realised that actually there  
was no levy under the provisions of the statute. However, that again is a mistake  
of law as understood by the assessee and for refund, the assessee has to avail the  
remedy under the provisions of the statute and concede to the limitation  
provided therein.  

10. B.P. Jeevan Reddy, J. after elaborate discussion, finds the Excise Act to be 
a self contained enactment with provisions for collecting taxes which are due 
according to law and also for refunding the taxes collected contrary to law, 
which has to be under Sections hA and 1IB. Both provisions were found to 
contain a uniform rule of limitation, namely six months at that time and then 
one year and now two years. Relying on the decision in AIR 1965 SC 1942 
[Kamala Mills Ltd v. State of Bombay], it was held that where a statute creates 
"a special right or a liability and also provides the procedure for the 

,_T4eteunination of the right or liability, by the Tribunals constituted in that behalf 

/ / 
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and provides further that all questions above the said right and liability shall be 
determined by the Tribunal so constituted, the resort to Civil Court is not 
available, except to the limited extent pointed out in Kainala Mills Ltd. (supra). 
Central Excise Act having provided specifically for refund, which provision 
also expressly declared that no refund shall be made except in accordance 
therewith, the jurisdiction of the Civil Court was found to be expressly barred. It 
was held that once the constitutionality of the provisions of the Act, including 
the provisions relating to refund is beyond question, then any and every ground, 
including violation of principles of natural justice and infraction of fundamental 
principles of judicial procedure has to be urged under the provisions in the Act, 
obviating the necessity of a suit or a writ petition in matters relating to a refund. 
The only exception provided was when there was a declaration of 
unconstitutionality of the provisions of the Act, in which event, a refund 
claimed could be otherwise than under Section 1 lB. We, specifically, 
emphasise the underlined portion in paragraph 79 of the cited decision as 
extracted hereinabove. The earlier view that the limitation was three years from 
the date of discovery of mistake of law was specifically differed from, since the 
refund had to be under the remedy as provided in the statute, which prescribed a 
limitation. 

11. At the risk of repetition, here the assessees paid up the tax and later 
realised that they are entitled to exemption. Going by the majority judgment, in  
Mafatlal Industries Limited (supra), we have to find such cases being subjected  
to the rigour of limitation as provided under Section 1 lB. The limitation, in the  
relevant period, being one year, there could be no refund application maintained  
after that period. We, hence, find the order impugned in the writ petitions to be 
proper and we dismiss the writ petitions. We hold that the judgment dated 6-7-
2015 in WP (C) No. 18126/2015 [2015 (39) S.T.R. 706 (Ker.)] [M/s. Geojit 
BNP Paribas Financial Sen'ices Ltd. v. Commissioner of Central Excise] is not 
good law, going by the binding precedent in Mafatlal Industries Limited (supra). 
The writ petitions would stand dismissed answering the reference in favour of 
the Revenue and against the assessees. No costs." 

(Emphasis supplied) 

7.2 I also rely upon the order passed by the Hon'ble CESTAT, Mumbai in the 

case of State Bank of India reported as 2020 (34) G.S.T.L. 562 (Tn. - Mumbai), 

wherein it has been held that, 

"5. The facts are not under dispute that the appellant had filed refund 
application on 4-5-2011, claiming refund of service tax paid during the period 
2007-08 and 2008-09; that the said application was filed under Section 1 lB of 
the Central Excise Act, 1944 made applicable to the service tax matters vide 
Section 83 of the Finance Act, 1994; and that the refund sanctioning authority 
had adjudicated the refund applications under the said statutory provisions. 
Section 1 lB ibid deals with the situation of claim of refund of duty (service 
tax). Clause (f) in explanation (B), appended to Section 1IB ibid provides the 
relevant date for the purpose of computation of the limitation period for filing of 
the refund application. In the case of the present appellant, the relevant date 
should be considered as the date of payment of service tax. Section 1 lB ibid 
mandates that the refund application has to be filed before expiry of one year 
from the relevant date. In this case, it is an admitted fact on record that the 
refund application was filed by the appellant beyond the statutory time 
limitation prescribed under the statute. Therefore, the refund sanctioning 
authority adjudicating the refund issue under the statute has no option or scope 
to take a contrary view, than the limitation period prescribed in the statute, to 
decide the issue differently. In other words, when the wordings of Section 1 lB 
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are clear and unambiguous, different interpretations cannot be placed by the 
authorities functioning under the statute and they are bound to obey the 
dictates/provisions contained therein. In this context, the Hon'ble Supreme 
Court in the case of Doaba Co-operative Sugar Mills [1988 (37) E.L.T. 478 
(S.C.)] (supra) have held that if the proceedings have been initiated under the 
Central Excise Act by the department, the provisions of limitation prescribed in 
such Act alone will prevail with regard to applicability of the time limitation for 
filing the refund claim. Further, the Hon'ble Supreme Court in the case of Anam 
Electrical Manufacturing (supra) have also held that the period prescribed by 
the Central Excise Act/Customs Act for filing of refund application in the case 
of "illegal levy" cannot be extended by any authority or Court. With regard to 
the issue, whether the jurisdictional authorities can entertain the refund 
application filed beyond the statutory prescribed time limit, the Hon'ble 
Supreme Court in the case of Miles India Ltd. (supra) have endorsed the views 
expressed by the Tribunal that the Customs authorities acting under the Act 
were justified in disallowing the claim of refund, as they were bound by the 
period of limitation provided under Section 27(1) of the Customs Act, 1962 
[pan materia with Section 1 lB (supra)]. 

6.1 In view of the above settled principles of law and in view of the fact that 
the refund application was filed and decided under Section 1 lB ibid, the time 
limit prescribed thereunder was strictly applicable for deciding such issue. 
Since, the authorities below have rejected the refund applications on the ground 
of limitation, I do not find infirmity in such orders, as the same are in 
conformity with the statutory provisions. Since the issue arising out of the 
present dispute is no more open for any debate, in view of the well laid 
judgments delivered by the Hon'ble Apex Court, I am of the view that there is 
no need for any study of the judgment/orders relied upon by the Learned 
Consultant for the appellant for deciding the issue differently. 

7. In view of the foregoing discussions and analysis, I do not find any 
infirmity in the impugned order dated 28-2-20 17 passed by the Commissioner 
of Service Tax (Appeals-I), Mumbai. Accordingly, appeal filed by the appellant 
is dismissed." 

7.3 I have examined the case laws of 3E infotech - 2018 (18) G.S.T.L. 410 

(Mad.), Joshi Technologies International Ltd - 2016 (339) E.L.T. 21 (Guj.) and 

Parijat Construction - 2018 (359) ELT 113 relied upon by the Appellant. I find 

that said decisions have been rendered by the Hon'ble High Courts by invoking 

powers vested under Article 226 of the Constitution of India in writ jurisdiction 

whereas this appellate authority is a creature of statute and has to function 

within the ambit of the statute which has created it and cannot assume powers 

and jurisdictions of constitutional courts such as the Hon'ble High Court. I, 

therefore, cannot condone deLay in filing refund application, ignoring the 

limitation prescribed under Section 11 B of the Central Excise Act, 1944. 

7.4 In view of above, I hold that the refund claim filed beyond limitation 

prescribed under Section 11 B ibid is not maintainable and correctLy rejected by 

the refund sanctioning authority as barred by Limitation. Since, the refund claim 

is not sustainable on limitation, I do not find, it necessary to examine whether 
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doctrine of unjust enrichment is applicable or not. I uphold the impugned order 

to the extent of rejection of refund claim of Rs. 30,14,898/-. 

8. Regarding second issue, I find that the Appellant had deposited amount of 

Rs. 15,07,449/- towards demand confirmed for wrong avaitment of Cenvat credit 

along with interest of Rs. 13,87,614/- during appeal proceedings as narrated in 

para 6 supra. The Hon'ble CESTAT vide Order dated 27.7.2018 set aside demand 

for extended period of limitation. Consequently, the Appellant filed refund 

claim. The refund sanctioning authority sanctioned refund of Rs. 17,41,311/-

vide the impugned order and credited the same to Consumer Welfare Fund by 

applying the doctrine of unjust enrichment. The Appellant has contended that 

the said amount was paid by them at the time of filing appeal before the 

Hon'ble Tribunal to limit their interest liability in case of adverse outcome of 

their appeal and hence, doctrine of unjust enrichment is not applicable to such 

amount. 

8.1 I find that the refund claim amount is pertaining to Cenvat credit of 

service tax availed by the Appellant which was denied by the Department and 

hence, the Appellant had paid the same along with interest. The doctrine of 

unjust enrichment is applied in every refund claim filed under Section 11 B of the 

Act to ensure that claimant is not getting double benefit. If duty or tax has been 

passed on to the client then claimant is not eligible to get refund under Section 

11 B. In the present case, refund claim pertained to Cenvat credit of service tax 

and interest paid thereon which cannot be passed on to service recipient. Apart 

from that, the said Cenvat credit was in respect of service tax which was 

erroneously paid on commission income received from SBI Life Insurance 

Company Ltd. The Appellant had not passed on service tax to their recipient and 

was borne by them. Considering the facts of the case, I am of the opinion that 

refund amount consisting of Cenvat credit of service tax and interest could not 

be passed on by the Appellant to their service recipient. Further, amount 

voluntary paid during pendency has to be considered as pre-deposit and doctrine 

of unjust enrichment is not applicable to such amount. My views are supported 

by the decision rendered by the Hon'ble Gujarat High Court in the case of J.M. 

BAXI a Co. reported as 2011 (271) E.L.T. 19 (Guj.), wherein it has been held 

that, 

"4. The undisputed facts of the case are that the assessee had deposited the 
amount payable under the order made by the adjudicating authority voluntarily 
without there being any order of the appellate authority directing the assessee to 
deposit the amount as a precondition for hearing the appeal. The issue that 
arises for determination in the present appeal is as to whether or not the amount 
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paid voluntarily after the order of the adjudicating authority, pending the appeal 
before the appellate authority is to be treated to be a deposit made under Section 
35F of the Act. 

5. The controversy involved in the present appeal is no longer res integra 
inasmuch as, this Court in the case of Commissioner of Customs (Preventive) v. 
Ghaziabad Ship Breakers Ltd. vide judgment and order dated 7-10-2010 
rendered in Tax Appeal No. 2042 of 2009 [2010 (259) E.L.T. 522 (Guj.)], in the 
context of the provisions of Section 129E of the Customs Act, 1962 which are 
in pan matenia with the provisions of Section 3SF of the Central Excise Act, 
1944, has held thus: 

"On a plain reading of section 129E of the Act, it is apparent that the 
same provides that a person desirous of appealing against an order 
relating to any duty or interest demanded in respect of goods which are 
not under the control of the customs authorities or any penalty levied 
under the Act, is required to deposit the duty and interest demanded or 
penalty levied with the proper officer. Under the section such amount 
has to be paid by such person on his own and does not require any order 
to be passed before making such deposit. Deposit of the said amount is a 
pre-condition for entertaining the appeal. What is important to note is 
that the amount to be deposited before the appeal can be entertained on 
merits is nothing else but the amount of duty and/or interest, or penalty 
demanded in consequence of an order-in-original. In principle the 
deposit is of duty or interest or penalty. The term "pre-deposit" is 
conveniently used to denote payment before entertaining the appeal. It is 
only a mode of payment prescribed by legislature with an intention to 
protect interest of Revenue. 

However, if the person desirous of preferring appeal seeks waiver of the 
pre-deposit on the ground of undue hardship as contemplated under sub-
section (2) of section 129E, he is required to file an application seeking 
dispensation of such deposit, in which case he is required to make the 
pre-deposit in terms of the order that may be passed by the 
Commissioner (Appeals) or the Appellate Tribunal. Thus, the contention 
that it is only the payment made pursuant to any order of any appellate 
authority or judicial forum under section 129E or section 131 of the Act 
which would fall within the ambit of pre-deposit under the said 
provision is fallacious and contrary to the provisions of the section itself 
and as such does not merit acceptance." 

6. The court accordingly held that any amount deposited during the pendency 
of an appeal would be by way of pre-deposit under Section 129E of the 
Customs Act and has to be treated accordingly. The controversy in issue in the 
present appeal, therefore, stands concluded against the revenue, by the said 
decision of this Court. 

7. In the circumstances, for the reasons stated in the judgment and order dated 
7-10-2010 rendered in the case of Commissioner of Customs (Preventive) v. 
Ghaziabad Ship Breakers Ltd. in Tax Appeal No. 2042 of 2009, this appeal is 
also dismissed." 

8.2 In v-few of above, I hold that doctrine of unjust enrichment is not 

respect of refund claim of Rs. 17,41 ,311 I- and Appellant is eligible 
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to get refund of Rs. 17,41,311-, which shall be paid forthwith. The impugned 

order is set aside to that extent. 

9. In view of above, I partially allow the appeal and set aside the impugned 

order to the extent of not sanctioning refund claim of Rs. 17,41,311/- to the 

Appellant. 

10. 31L1c1chc1I cclHJ d  3Lç4J ii.i'u iL1,1ctc1 c-HJn '1Id1 

10. The appeal filed by the Appellant is disposed off as above. 

By Regd Post A.D.  

(Gopi Nth) 
#5 

Commissioner (Appeals) 
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