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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

Kl Fdfierhat & WIAATEY %7 AT 7F 747 /Name & Address of the Appellants & Respondent :-
M/s Inducto Hardening, 80 feet road, Opp Dena Bank, Bapunagar, Rajkot-360002.
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/\ny person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs; Excise & Service Tax Agpellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valua
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor
Bhaumali Bhawan, Asarwa-Ahmedabad-380016in case of appeals other than as mentioned in para- l(a J

above
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The appeal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Exmse Appeal) Rules, 2001 and shall be accom anied against one which at least should be
accompanied of Rs. 1,000/- s.50 O s.10,000/-  where  amount  of
duty demand/mterest/genalty/refund is upto 5 Lac., 5 Lac to 50 Lac and abové 50 Lac respectively in_ the
form of crossed aft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The, appeal under sub section” (Sl of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadrugllcate in Form .5 as prescribed under Rule 9(1 2 ‘of the 'Service Tax Rules, 1994, and Shall
be accompame y a cop ry of the order appealed against (one of which shall be certified cop 3/) and should be
accompanied by a'fees o 000/~ where the amount of service tax & interest demanded & penalty levied
bty of Rs. 5 Lakhs or less, R SOOO/~ where the aumount of service tax & interest demanded & pcnalty levied is
] =, more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
\qterest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in

Lostavour of the A551stant Registrar of the bench of nominated Public Sector Bank of the lplace where the bench
. ,fTrlbunaJ 1s situated. / /\pphcatlon made for grant of stay shall be accompanied by a fee of Rs.50
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Comnussioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made appticable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, e

Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
111) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not_agplg. to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision /application lies to the Under Sccretar\T/, to the Government of India, Revision Application Unit,
Minisury of Finance, Department of Revenue, <4th Tloor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outsidelndia export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is [;assed by the Commissioner (Appeals] on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The éb/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf)pealed against Is
communicated and shall be accompanied by two, copies each of the OIQ and Order-In-Appeal.’It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an IRs. 1000/~ where the amount involved is more than Rupees One Lac.
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case i the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in _the‘aforesald
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one ap?hcatmn to the
Cen}tral Govt. As the casé may be, 1s filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudlcatmglauthorlty shall bear a
court fée stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
Aar v, FT I Yo v AarE] sriey aratagew (g fafen) Fowmastt, 1982 § afia vE s A@afug wreet wr
wq w7 A aret aar £ =\ Wl ogr arEfa B s 2y , _ ]
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest

{)rovisions relating to filing of appeal to the higher appellate authority, the
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Appeal No: V2/120/RAJ/2018-19

:: ORDER-IN-APPEAL ::

M/s Inducto Hardening, Rajkot (hereinafter referred to as “Appellant”)
filed appeal No. V2/120/RAJ/2018-19 against Order-in-Original  No.
11/D/AC/2019-20 dated 16.07.2019(hereinafter referred to as ‘impugned
order’) passed by the Asst. Commissioner, CGST Division, Rajkot-l, (hereinafter

referred to as “adjudicating authority”).

2. The brief facts of the case are that during the scrutiny of ST-3 returns for
the F.Y. 2012-13 to 2015-16, the Appellant was asked to submit Form 26AS,
Balance Sheet etc. On comparing income reflected in Form 26AS and ST-3
returns filed by the Appellant for the said periods, it was found that the
appellant had short paid service tax of Rs. 1,50,512/-. Therefore, Show Cause
Notice dated 18.07.2018 was issued to the appellant calling them to show cause
as to why Service Tax of Rs. 1,50,512/- should not be demand from them under
Section 73(1) of the Finance Act, 1994 (hereinafter referred to as ‘Act’) along
with interest under Section 75 ibid and proposing penalty under Section 77 and
/78 of the Act. Out of the above demand, the Appellant paid service tax totally
amounting to Rs. 8,652/-, in respect of service rendered under the category of
‘Supply of Tangible Goods Service’ for the year 2012-13 and for service rendered

under the category of ‘ Renting of Immovable Property Service’ for the year
2013-14.

2.1 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order and who confirmed service tax demand of Rs.
1,50,512/- under Section 73(1) of the Act along with interest under Section 75
and imposed penalty of Rs. 1,50,512/- under Section 78 and Rs. 10,000/- under
Section 77 of the Act.

3. Aggrieved, the Appellant has preferred appeal on various grounds, inter
alia, as below :-

(i) That appellant was regularly filing ST-3 returns along with tax payment
within time specified in law; that during the F.Y. 2012-13, 2013-14 and 2014-15,
their customer M/s Tirth Agro Technology Pvt Ltd, had shown full Invoice value
in 26AS including service tax; that showing full Invoice value in 26AS is widely
accepted by the trade while tax should be deducted on amount net of service
tax under income Tax law; that the difference in amount shown in 26AS and ST-3
returns, in the said financial years, is the amount which the appellant charged as

service tax in Invoice; that appellant had submitted copy of income tax return

[? Page 3 of 8
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Appeal No: V2/120/RAJ/2018-19

along with profit and loss account and balance sheet for the said financial years:
that amount of income is matched with ST-3 return and Profit and loss account
during the said years; that demanding service tax on differential amount in 26AS
and ST-3 returns amounts to double taxation; that the adjudicating authority

erred in not considered this point while passing the impugned order.

(i)  That the appellant had earned job work income in the year 2014-15 and
2015-16 in respect of job work carried out of the following manufacturers :

(a) M/s Piyush Engineering works, ECC No. ABQPR5972MEM002;
(b} M/s Dhami Industries, ECC No. AABFD4787CXM001
(c) M/s Freefit Corporation, ECC NO. AAAFF0406FXM002,

(iii)  That ECC Number itself indicates that above firms are manufacturing units
and income earned for carrying out job work of the above manufacturers is not
liable to service tax; that they submitted Central Excise Registration
certificates of above firms to the adjudicating authority but the same was not

considered.

(iv)  That appellant had received interest from M/s PGVCL during F.Y. 2014-15
and 2015-16, which is not taxable under service tax law; that Form 26AS clearly
indicates that income received by appellant under Section 194A of Income Tax
Act which deals with the provisions regarding TDS to be deducted on interest

payable such as interest on fixed deposit, interest on loans and advances.

(v)  That they had filed correct ST-3 returns and paid correct service tax
liabilities and hence, penalty of Rs. 10,000/- imposed under Section 77 is liable

to be set aside.

(vi)  That there was no intent to evade payment of service tax nor made any
fraud or made wilful misstatement and hence, penalty of Rs. 1,50,512/- imposed

under Section 78 of the Act is liable to be set aside.

4, Hearing in the matter was scheduled on 14.01.2020, 28.01.2020,
12.02.2020 and 20.02.2020 but no one appeared on behalf of the Appellant. Shri
M.K.Gandhi, Superintendent appeared on behalf of the Respondent Department

and reiterated the findings of the adjudicating authority. -

5. | have carefully gone through the facts of the case, the impugned order,

ground of appeal submitted by the appellant and oral submission of the

[\

J
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Appeal No: V2/120/RAJ/2018-19

respondent Department. | find that the issue to be decided in the present case
is whether the impugned order confirming service tax demand of Rs. 1,50,512/-
along with interest and imposing penalties under Section 77 and 78 of the Act, is

correct, tegal and proper or not.

6. On going through the records, | find that the impugned order has
confirmed service tax demand of Rs. 1,50,512/- on the ground that there was
difference between income shown in ST-3 returns filed for the years 2012-13 to

2015-16 and corresponding income reflected in Form 26AS.

7. The appellant has contended that in the years 2012-13 and 2013-14, their
service recipient M/s Tirth Agro Technology Pvt Ltd had shown full invoice value
including service tax, in Form 26AS and difference in amount shown in 26AS and
ST-3 returns is the amount they charged as service tax; that they had submitted
copies of Income Tax Returns, Profit and Loss Accounts, Balance sheet and
Ledger accounts for the said financial years to the adjudicating authority and
had tallied income shown in Form 26AS with ST-3 Returns and Profit and Loss
accounts for the said years but the adjudicating authority did not consider their

submission; that demanding service tax again would amount to double taxation.

7.1 | find that if the service recipient of the appellant M/s Tirth Agro
Technology Pvt Ltd had shown gross amount including service tax amount in
Form 26AS for the purpose of deducting TDS, as claimed by the appellant, then
there will be mis-match between amount reflected in Form 26AS and
corresponding ST3 Returns. In that circumstances, demanding service tax on the
amount reflected in Form 26AS would amount to double taxation, as rightly
contended by the appellant. | find that the appellant had produced service tax
workout along with copies of Income Tax Returns, Profit and Loss Accounts,
Balance sheet, ledger account of the relevant years before the adjudicating
authority but the adjudicating authority discarded the plea of the Appellant on
the ground that they had not substantiated the said work out with documentary
evidences. Considering peculiar facts of the case, | am of the opinion that the
appellant deserves a second chance to prove that they had discharged service
tax on the income received from M/s Tirth Agro Technology Pvt Ltd. The
Appellant has not submitted any documentary evidences before this appellate
authority, so it is not possible for me to cross check whether the Appellant has
properly discharged service tax or not. For this limited purpose, | remand the
matter to the adjudicating authority. | find that the Appellant had produced

.. copies of Income Tax Returns, Profit and Loss Accounts, Balance sheet, ledger
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Appeal No: V2/120/RA4/2018-19

account before the adjudicating authority. Apart from these documents, copies
of invoices are required to arrive at a conclusion that they had indeea
discharged service tax. |, therefore, direct the Appellant to produce copies of all
invoices in respect of M/s Tirth Agro Technology Pvt Ltd before the adjudicating
authority, who shall decide the issue by way of issuing speaking order and
adhering to the principles of natural justice. | set aside the impugned order to

the extent of confirmation of service tax demand cn this count.

8. The appellant has pleaded that they had earned job work income in the
years 2014-15 and 2015-16, in respect of job work carried out for various
manufacturers and pleaded that they are not liable to pay service tax on such
job work income. | find that the Appellant had taken this plea before the
adjudicating authority and had also submitted copies of said Central Excise
Registration Certificates, however, the adjudicating authority discarded their
plea on the grounds that the Appellant failed to submit evidence that the said
firms being a manufacturer have paid the Central Excise duty. | do not find any
rationale in the stand taken by the adjudicating authority. The liability to pay
service tax on jobwork income by a job worker arises, only if the job work
activity does not amount to manufacture. In the present case, there is no
allegation in the impugned order that activity undertaken by the Appellant did
not amount to manufacture. It is not possible for the Appellant nor they are
required to prove with documentary evidence that their principal manufacturer
has discharged Central Excise duty. The Appellant may be liable to pay Central
Excise duty, if the Department proves that their Principal manufacturer had not
followed job work procedure and/or Central Excise duty was remained to be
paid on the job work carried out by the Appellant, but confirming service tax
demand on the ground that the Appellant failed to prove discharge of Central
Excise duty liability by the principal manufacturers is not sustainable. |,
therefore, hold that confirmation of demand on this count is not sustainable and

required to be set aside, and | do so.

9. The appellant further contended that they had received interest income
of Rs. 9,766/- in the year 2014-15 and Rs. 9,240/- in the year 2015-16 from M/s
PGVCL, which is not liable to service tax; that Form 26AS clearly indicates that
said income was received under Section 194A of Income Tax Act, which deals
with deduction of TDS on interest payable on fixed deposit, loans and advances.
| find that service tax was demanded on the above income on the grounds that
the Appellant failed to produce any evidence to the effect that said income did

not attract service tax. There is no rationale in demanding service tax on income
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Appeal No: V2/120/RAJ/2018-19

received from M/s PGVCL. Only because any amount is reflected in Form 26AS,
it does not automatically become liable to service tax. The adjudicating
authority has not disputed about contention of the Appellant that the TDS on
said income was deducted under Section 194A of the Income Tax Act, 1961,
which provides for deduction of TDS on payment of interest on fixed deposit etc.
If that be the case, said interest income is not taxable. |, therefore, hold that
the Appellant is not liable to pay service tax on the income received from M/s
PGVCL and consequently, confirmation of demand on this count is not

sustainable and required to be set aside, and | do so.

10. | find that the Appellant has not challenged confirmation of service tax
demand totally amounting to Rs. 8,652/- in respect of service rendered under
the category of ‘Supply of Tangible Goods Service’ during the year 2012-13 and
for service rendered under the category of ‘Renting of Immovable Property
Service’ during the year 2013-14. |, therefore, uphold the confirmation of
service tax demand of Rs. 8,652/-, as not challenged. Since, demand is
confirmed, it is natural that confirmed demand is required to be paid along with
interest. |, therefore, uphold recovery of interest under Section 75 ibid. Further,
non payment of service tax of Rs. 8,652/- was revealed during scrutiny of ST-3
returns and on the basis of Form 26AS. | find that the Appellant has been
correctly held liable to penalty under Section 78 of the Act. |, therefore, uphold
penalty of Rs. 8,652/- imposed under Section 78 ibid.

11. | find that the impugned order has imposed penalty of Rs. 10,000/- under
Section 77 of the Act for failure to assess their tax dues correctly and for failure
to file ST-3 Returns showing correct taxable value. | find that majority of
demand is either set aside on merit or ordered for de-novo proceedings. Hence,
penalty imposed under Section 77 is not justifiable and required to be set aside

and | do so.

12.  In view of above, | partially allow the appeal and modify the impugned

order as discussed above.
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13.  The appeal filed by the Appellant is disposed off as above.
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Appeal No: V2/120/RAJ/2018-19

By R.P.A.D.

To, Tars

M/s Inducto Hardening, . . .
216 A, Sarvottam Complex, gzl gy,

Opp. Panchnath Temple,
Rajkot.
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