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3lqT 319/ aTaTr 31P/ et/ 31PPE, 3r'4J  5'/ lt/D-r  1jfl, 

/ 'allfl'-tik / TthfiTITl 4I.l 3'{1I Hc1 115f ' 3JftTh / 

Arising out of above mentioned 010 issued by Additional/)oint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / jamnagar / Gandhidham 

ao( & 1'aifl tT tIH TITT /Narne & Address of the Appellants & Respondent 

M/s Inducto Hardening, 80 feet road, Opp Dena Bank, Bapunagar, Rajkot-360002. 

53lTT9T)3l'ula) t 5'TfN1 aT4 1frj rifl, a'4rf T( /T(t'aTTN1HTtT3fte9CIeV P fltrTi Al/ 
Any person aggrieved by this Order-in-Appeal mby file an appeal to the appropriate authority in the following 
way. 

3r'fl' spai-r ia apfk  1o4)st 'ni apnt af1laThl944 4 am 353 a  
Ir'a 35 sftii l994taTTr 863?ff P{+a 'nm't 4?tau '-ia'4) 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
86 of the Finance Act, 1994 an appeal lies to:- 

'a4Ta"i ',''ai5'l riaaftrtr ft TTIT/tf #twr tTFfIa 3c'4l'l .a 1T  lql -.b' 3Pft5ff51 'PT51Tf635TTr f4PT  'Os. m"-. 2, 
3ThT'' ,T'OTI/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.lK. Puram, New 
Delhi in all matters relating to classification and valuation. 

a'm/'ix-t 'm1)4) 1(g) 'aol'.! Sf17 3Pfi4't 31ot'ai t'T ft,.atrfie_flrn aji4)em 3'1iC spy rr 3flfl.fl'a 
(fhSf)'Ot 'iStrer l -ii 'a I, ,f'Oa er°r, 'a i 4) sraer 3rerrSfT S C I 'a IC - 3 t siT ar17f1 STfTT I / 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor 
Bhaumali Bhawan, Asarwa-Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a 
above 

apft4Ths a Tf"Bpvr WITsi 3'ThT aas,sr sa s 6i' isiTht a'no i'si  ( fl'a'ai'a4i, 2001, P (si 6 r atairr faThsr f" 
iTT 3 H BA 3 'aN T "4 ftaT "lIfl 'TTfTT I  35 TiT 35  TiT mte i ams mm a p" ar iiii n I ft mn tre 
"01101 nemi si(aT, eu.' 5 )i'a aT aiTS acer 5   art 50 'aia aoTrr&p  acenT 50 'aiu 'u at arftsi ft ai.iar: 1,000/- '40 
5,000/- "40 30-TiTJ 10,OOO/- jfrtñ1sr "1141 ft9("1'1O eftt, (ST5 f5JTftIT9 
sleal ! 'aNl'4't' <l"1"-Cl .9TSf 35 l+-lI if] 'ai13i.ia' tTsi "Ni "t1) lillct Si'M TiT ft?Tt II1I 'amid'.' I srsr6ttt Cl'M siT 

a  ft Tt arpaT at Hi 1Tfrr ti 35arf)ar wThThr -aTar1aro"ar ft aiiai 655Sf I a'io -arr ( 34rT) fi,  30 
aTf 500/- "'u ST t ñftsi 'a41 a"di )'H 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescrihed under Rule 
6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be 
accompanied by a fee. of Rs. 1 000/- Rs.5000/- R. 10,000/- where amount of 
dutydemand/interest/penalty/refund is upto Lac., 5 Lac to 50 lac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated puhlic sector baiak of the 
place where the bench of any.nominated public sector bank of the place where the bench of the Tribunal is 
situated. Application made forgrant of stay shall be accompanied by a fee of Rs. 500/-. 

aaea saftar Iftar aalftf5arer i OQ4 srrr 0 A (1 i 5 sienScs .'.i i i ,.' 0 ecu,' 

nT) -sg;4 i r  1T35 , j 1sf] HI"! ,, 0I'a 4?] Hi"l 
" Zrr 50 '4115 '54" ci5 3T55T 50 'ama &u' k arftsi ft acerr: 1,000/ 

T "1141 aj.si aFt 5f?t 'a'ao aTh ftffsi jae ST , armnficr srf]Tffce earns. 
mn ft'ai)do 55. CISC 01"i 14'ii .'iioi 'aild" I 

aarf6rr a'fi'Thi eaTaTf6scTur ft siam 65rsi 'i 5"I'1 34TTr ( si) si12t" a  
"111/ 

The appeal under sub sectionL1Lof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
filed in quadruplicate in Form 5.1.5 as prescribed under Rule 9(1) of the Service 'lax Rules, 1994, antI Shall 
be accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accomRariied by a fees 01 Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 
of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

-- - more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & 
"terest demanded & pena)ty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 

'.:fgvour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 
'ct Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs,500/-, 
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(v) 

Foe {fj ,l994 tiNi 86 tTT-eii3fr (2)17 (2A) T ~4140 o t ifi fr19 t f 000i'fl, 1994 9(2) n 
b(2A) eoo fttiuli i ''ii S.T.-7 rr '4 oio -4, 3T4i i -t (sr), 
iFi STT Ft o{ie)  5 (-iii 17 '7T141 TfiI1r i7i4 Tf1tJ) j4r  jT]  ffJj-7 34xfl[ 'j9- i'4i 

e.itr, sr fi4io .oii[j , ui sr 3iioi o, ( ri et fer oit   ift re doo   I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 arid shall be accompanied by a copy of order 
of Coinnussioni'r Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

$iei ',mio 'iia  1r4   I40 rnftle;nir (0o)'i0 1471 oie aio  rf14747 l944 tint 
3517 47 l4'- f, 44 f4lo etfke, 1994 t OT71 83 e  eoir es 'ift eiij t rr , se erkir c oF  e14ie ruth-.niui t 
0101 eac 44 3c0i0 47/ti0i 47T cie 4710 tiPilr4 (10%), e-i aol l - I0iIcl A, 41 , 4747 'toe 731JI14)94 feifti , se 
'i-pirilo )ei ci', s"oeftse'oni 13ioIo cci ft47TT oi4I zflft (4447 ' 'q -

47n()0 lc5ictI -4ri4747T47T47Cri0rl "47(1 
(i) IITTT 11(4413(ci4 -i aa 
(a) cooct cci 
(iii) iiqo car fttcio4i 41)o-4ir 6A e4 411 'tJ-r 
- crur(4 ey ft se oni 4  atotne P.n1rrr (I' 2) ljort 201447 44T47 rr qA ft4f efi4k rfs,ifi I rcrrts [eni'4r 
z.-j eAT 114 4i eTr enj .-i4) a11i 1/ - 

For an appeal to be filed before the CESTA'l', under Section 35F of the Central Excise Act, 1944 which is also 
inane applicable to Service Tax under Section 83 of the Finance Act, 1994,-an appeal agalnst this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pro-deposit payable woild be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
amount determined under Section 11 D; 

ii) amount of erroneous Cenvat Credit taken; 
liii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

ei(ct 't(ci. sTtqs-/uio-ur 311A474 
Reviiorappicati9n to Govrnmenf Qfhldia: 
471 47F91 TI ' Tt-oJiai)'l'ti )fi)ei eicei m1,erzr 'io j-'t 47f1f1l7r1r,1994 000 35EE ttc't 47 
47rrc1 co.n, o[ianr etoo-i os,is,)SreT mine, nc-i )Acii, erAt eftar, .(1ar ir' 'coo, ccc cia, eA ftTft-ll000l, sTr FCu 
cioi ai1"i [ 
A revisioh opplication lies to the Under SecretarT, to the Government of India, Revision Application Unit, 
Moustry of finance, Department of Revenue, 4th 1'loor, Jeevan Deep Building, Parliament Street, New Delhi-
I 10001, under Section 5EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (I) of Section--35B ibid: 

 FLAt  '4401041 c141'l C '44.00 FIAt Io t FLAt 'toni -i I 17 47 40cc -i L cc Z1TFL#t 441 4'i7H 
d71 U cif0Ttiio 'i47cI1T c'tJi47 Plo 'tInio411$i 

In cake of any Idss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(a) iII1 41 i -' ft#i T1 er 41 TI Fl 4-t 47T T 4T4747 FIr174-hr TI .{rt - q 'lie TI i1i 4-r 't'-Fl ii' - s elf  (1 -4") 41 cia i 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the in'umulacture of the goods which are exported to any country or territory outside India. 

(00 ii(o 474i0 -447174i1010 ft'' Fo-ii '1400 470i4, Olin 4I"4iO 471 '-on Fl4FIft4r'Iai Ai / 
In case of goods exported outsidelndia export to Nepal or Bhutari, without payment of duty. 

(iv) rAtFIct 0'lio 47 '4i0.1 L'l"4- 47 'iiii.i 7 (u A se mrfTtftTI oat sc1t. ftfteoiotii'-IT coo co-c ?r 
ii oicfe. (olin) 47 en i  47f1tft0r17 (41 2),l99 4Tlsrcrr 109 4 Sill (iii 4Tt Trt9T enter ccioiF1Tr em- 0(0 W 'iiFo F4o 
'iT 
Crerht of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
(late appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

no-f eio'ct 1r IF) II e ri LA  89 711  ft TF  ii e -a (0 Fn)F)ccio 4) 2001 47 )j3T9 941 erino 
47141147 lO'lfl 413 'lix 71 01(rl ft co-It '-ii F)rr 4'71ir1, 1i00-1 47444 p-i 'their 47 47T41 ft 'r  tifclei COO ft  .ii4) CT'i 17441 
At  47TIit(T 10410 j'i41 'trflllftr'-r, 1944f1 trIm-I 35-ER (4 coo )5rtrff1l "p-'t- ft cvnfl 41m-ITt47r 47 el' 'ITTR-6 ft '.ft m-teorft co-I) 
-nlI)''i / 
The bove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rufes, 2001 within 3 months from the date on which the order sought to be appealed agalnst is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It shoual also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
RE of CEA, 1944, under Major Head of Account. 

'1'ifli 14040-1 479414 FlclI)[lio ftt ft oie'fI fterAteilI) i
,. . - - 

act; '100 ''t-c 1471  '-in "-O'-4 4-I Ice 4.0 4T91 "n.l 200/- 771 '-yi'iic tAI'iT cii' (4rm- oF) ceo 14,0 tre; ci's '-a4 4- lioi 11 'tn 'Te 
1000 / 471 ,1j1i0i0 (mci ci"l 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

71 ci Pt er ti 9CF oTm-'rel(ml" 471 'Ti-tliT'tt TAff 47Th 11 ft'trr i ci  47TfrZ1I  71r 7147 41  OTt 
Ar ft (mini 41i 'tic r ce1 ft,r i)'-tFI 'tpTh4tc ociitt'taui ft rT177  14'4)n 'tn n,T'o '1'til ft ri-47 47i1'i'1 FLilT ciii A I / ?n 
case,if (lie order covers variounumbers of order- in Original, fee for each 0.1.0. should be pald in the aforesald 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each - 

ecic'trrft TereTTli ft-n- ifftFlaflT, 1975,47 9'tA I 47 9iTT 440 4714'tt "4 m-4'i0 'tTrs'tr't$It ft i-re FInt(ft'tr 6.50 "ac 471 ciciec 
't[TII (AFro cci ioi 'silI)"i / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended. 

mftwr -a., AaAT U71i 't -'t rr(4 2ioi't-  o1)41a m-er4TfTl47T'il ('ti-) (Aflr) Iiiecio''i, 1982 'trllftt ri'tt 'tr'te m-tefItrrr cice1 er 
 'ta-I ole (mPTi-rrATt 4trm-'ft nci-i oi't.IF'-r )ftirr co-n At / - - 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
arid Service Appellate Tribunal (Procedure) llules, 1982. 

e efdic rrrfll't.ifi 4771 'Fn ciF1'-t 't.'i 4) mt'ttFL'r cr'nr, F)'.ri Atm- oflcoc iotii4'i f ftrr,  effm-rr'4T tk'imfte ociso 
www.cbec.gov.nm 47100 '14-ct 47 1/ - . - 

For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website www.dbec.gov.in  
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Appeal No: V2/120/RAJ/2018-19 

:: ORDER-IN-APPEAL::  

M/s Inducto Hardening, Rajkot (hereinafter referred to as "Appellant") 

filed appeal No. V2/ 120/RAJ/2018-19 against Order-in-Original No. 

11/D/AC/2019-20 dated 16.07.2019(hereinafter referred to as 'impugned 

order') passed by the Asst. Commissioner, CGST Division, Rajkot-I, (hereinafter 

referred to as "adjudicating authority"). 

2. The brief facts of the case are that during the scrutiny of ST-3 returns for 

the F.Y. 2012-13 to 2015-16, the Appellant was asked to submit Form 26A5, 

Balance Sheet etc. On comparing income reflected in Form 26AS and ST-3 

returns filed by the Appellant for the said periods, it was found that the 

appellant had short paid service tax of Rs. 1,50,512/-. Therefore, Show Cause 

Notice dated 18.07.2018 was issued to the appellant calling them to show cause 

as to why Service Tax of Rs. 1,50,512/- should not be demand from them under 

Section 73(1) of the Finance Act, 1994 (hereinafter referred to as 'Act') along 

with interest under Section 75 ibid and proposing penalty under Section 77 and 

78 of the Act. Out of the above demand, the Appellant paid service tax totally 

amounting to Rs. 8,652/-, in respect of service rendered under the category of 

'Supply of Tangible Goods Service' for the year 2012-13 and for service rendered 

under the category of ' Renting of Immovable Property Service' for the year 

201 3-14. 

2.1 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order and who confirmed service tax demand of Rs. 

1,50,512/- under Section 73(1) of the Act along with interest under Section 75 

and imposed penalty of Rs. 1,50,512/- under Section 78 and Rs. 10,000/- under 

Section 77 of the Act. 

3. Aggrieved, the Appellant has preferred appeal on various grounds, inter 

alia, as below :- 

(i) That appellant was regularly filing ST-3 returns along with tax payment 

within time specified in law; that during the F.Y. 2012-13, 2013-14 and 2014-15, 

their customer M/s Tirth Agro Technology Pvt Ltd, had shown full Invoice value 

in 26A5 including service tax; that showing full Invoice value in 26A5 is widely 

accepted by the trade while tax should be deducted on amount net of service 

tax under Income Tax law; that the difference in amount shown in 26A5 and ST-3 

returns, in the said financial years, is the amount which the appellant charged as 

service tax in Invoice; that appellant had submitted copy of income tax return 
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Appeat No: V2/120!RAJ/2018-19 

along with profit and loss account and balance sheet for the said financial years 

that amount of income is matched \'vith ST-3 return and Profit and loss account 

during the said years; that demanding service tax on differential amount in 26AS 

and ST-3 returns amounts to double taxation; that the adjudicating authority 

erred in not considered this point while passing the impugned order. 

(ii) That the appellant had earned job work income in the year 2014-15 and 

201 5-16 in respect of job work carried out of the following manufacturers 

(a) M/s Piyush Engineering works, [CC No. ABOPR5972MEMOO2; 
(b) M/s Dhami Industries, ECC No. AABFD4787CXMOO1 
(c) M/s Freefit Corporation, ECC NO. AAAFFO4O6FXMOO2, 

(iii) That ECC Number itself indicates that above firms are manufacturing units 

and income earned for carrying out job work of the above manufacturers is not 

liable to service tax; that they submitted Central Excise Registration 

certificates of above firms to the adjudicating authority but the same was not 

considered. 

(iv) That appellant had received interest from M/s PGVCL during F.Y. 2014-15 

and 2015-16, which is not taxable under service tax law; that Form 26A5 clearly 

indicates that income received by appellant under Section 194A of Income Tax 

Act which deals with the provisions regarding TDS to be deducted on interest 

payable such as interest on fixed deposit, interest on loans and advances. 

(v) That they had filed correct ST-3 returns and paid correct service tax 

liabilities and hence, penalty of Rs. 10,000/- imposed under Section 77 is liable 

to be set aside. 

(vi) That there was no intent to evade payment of service tax nor made any 

fraud or made wilful misstatement and hence, penalty of Rs. 1,50,512/- imposed 

under Section 78 of the Act is liable to be set aside. 

4. Hearing in the matter was scheduled on 14.01.2020, 28.01.2020, 

12.02.2020 and 20.02.2020 but no one appeared on behalf of the Appellant. Shri 

M.K.Gandhi, Superintendent appeared on behalf of the Respondent Department 

and reiterated the findings of the adjudicating authority. 

5. I have carefully gone through the facts of the case, the impugned order, 

ground of appeal submitted by the appellant and oral submission of the 
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Appea' No: V2/120/RAJ/2018-19 

respondent Department. I find that the issue to be decided in the present case 

is whether the impugned order confirming service tax demand of Rs. 1,50,512/-

along with interest and imposing penalties under Section 77 and 78 of the Act, is 

correct, legal and proper or not. 

6. On going through the records, I find that the impugned order has 

confirmed service tax demand of Rs. 1,50,512/- on the ground that there was 

difference between income shown in ST-3 returns filed for the years 2012-13 to 

2015-16 and corresponding income reflected in Form 26A5. 

7. The appellant has contended that in the years 2012-13 and 2013-14, their 

service recipient M/s Tirth Agro Technology Pvt Ltd had shown full invoice value 

including service tax, in Form 26AS and difference in amount shown in 26A5 and 

ST-3 returns is the amount they charged as service tax; that they had submitted 

copies of Income Tax Returns, Profit and Loss Accounts, Balance sheet and 

Ledger accounts for the said financial years to the adjudicating authority and 

had tallied income shown in Form 26A5 with ST-3 Returns and Profit and Loss 

accounts for the said years but the adjudicating authority did not consider their 

submission; that demanding service tax again would amount to double taxation. 

7.1 I find that if the service recipient of the appellant M/s Tirth Agro 

Technology Pvt Ltd had shown gross amount including service tax amount in 

Form 26A5 for the purpose of deducting TDS, as claimed by the appellant, then 

there will be mis-match between amount reflected in Form 26A5 and 

corresponding ST3 Returns. In that circumstances, demanding service tax on the 

amount reflected in Form 26AS would amount to double taxation, as rightly 

contended by the appellant. find that the appellant had produced service tax 

workout along with copies of Income Tax Returns, Profit and Loss Accounts, 

Balance sheet, ledger account of the relevant years before the adjudicating 

authority but the adjudicating authority discarded the plea of the Appellant on 

the ground that they had not substantiated the said work out with documentary 

evidences. Considering peculiar facts of the case, I am of the opinion that the 

appellant deserves a second chance to prove that they had discharged service 

tax on the income received from M/s Tirth Agro Technology Pvt Ltd. The 

Appellant has not submitted any documentary evidences before this appellate 

authority, so it is not possible for me to cross check whether the Appellant has 

properly discharged service tax or not. For this limited purpose, I remand the 

matter to the adjudicating authority. I find that the Appellant had produced 

copies of Income Tax Returns, Profit and Loss Accounts, Balance sheet, ledger 

I 
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Appeal No: V2Ii2O/RAii2U18-9 

account before the adjudicating authority. Apart from these documents, copies 

of invoices are required to arrive at a conclusion that they had indeed 

discharged service tax. I, therefore, direct the Appellant to produce copies of all 

invoices in respect of M/s Tirth Agro Technology Pvt Ltd before the adjudicating 

authority, who shall decide the issue by way of issuing speaking order and 

adhering to the principles of natural justice. set aside the impugned order to 

the extent of confirmation of service tax demand on this count. 

8. The appellant has pleaded that they had earned job work income in the 

years 2014-15 and 2015-16, in respect of job work carried out for various 

manufacturers and pleaded that they are not liable to pay service tax on such 

job work income. I find that the Appellant had taken this plea before the 

adjudicating authority and had also submitted copies of said Central Excise 

Registration Certificates, however, the adjudicating authority discarded their 

plea on the grounds that the Appellant failed to submit evidence that the said 

firms being a manufacturer have paid the Central Excise duty. I do not find any 

rationale in the stand taken by the adjudicating authority. The liability to pay 

service tax on jobwork income by a job worker arises, only if the job work 

activity does not amount to manufacture. In the present case, there is no 

allegation in the impugned order that activity undertaken by the Appellant did 

not amount to manufacture. It is not possible for the Appellant nor they are 

required to prove with documentary evidence that their principal manufacturer 

has discharged Central Excise duty. The Appellant may be liable to pay Central 

Excise duty, if the Department proves that their Principal manufacturer had not 

followed job work procedure and/or Central Excise duty was remained to be 

paid on the job work carried out by the Appellant, but confirming service tax 

demand on the ground that the Appellant failed to prove discharge of Central 

Excise duty liability by the principal manufacturers is not sustainable. I, 

therefore, hold that confirmation of demand on this count is not sustainable and 

required to be set aside, and I do so. 

9. The appellant further contended that they had received interest income 

of Rs. 9,766/- in the year 2014-15 and Rs. 9,240/- in the year 2015-16 from M/s 

PGVCL, which is not liable to service tax; that Form 26AS clearly indicates that 

said income was received under Section 194A of Income Tax Act, which deals 

with deduction of TDS on interest payable on fixed deposit, loans and advances. 

I find that service tax was demanded on the above income on the grounds that 

the Appellant failed to produce any evidence to the effect that said income did 

not attract service tax. There is no rationale in demanding service tax on income 
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Appeal No: V2/120/RAJ/2018-19 

received from M/s PGVCL. Only because any amount is reflected in Form 26AS, 

it does not automatically become liable to service tax. The adjudicating 

authority has not disputed about contention of the Appellant that the TDS on 

said income was deducted under Section 194A of the Income Tax Act, 1961, 

which provides for deduction of TDS on payment of interest on fixed deposit etc. 

If that be the case, said interest income is not taxable. I, therefore, hold that 

the Appellant is not liable to pay service tax on the income received from M/s 

PGVCL and consequently, confirmation of demand on this count is not 

sustainable and required to be set aside, and I do so. 

10. I find that the Appellant has not challenged confirmation of service tax 

demand totally amounting to Rs. 8,652/- in respect of service rendered under 

the category of 'Supply of Tangible Goods Service' during the year 2012-13 and 

for service rendered under the category of 'Renting of Immovable Property 

Service' during the year 2013-14. I, therefore, uphold the confirmation of 

service tax demand of Rs. 8,652/-, as not challenged. Since, demand is 

confirmed, it is natural that confirmed demand is required to be paid along with 

interest. I, therefore, uphold recovery of interest under Section 75 ibid. Further, 

non payment of service tax of Rs. 8,652/- was revealed during scrutiny of ST-3 

returns and on the basis of Form 26A5. I find that the Appellant has been 

correctly held liable to penalty under Section 78 of the Act. I, therefore, uphold 

penalty of Rs. 8,652/- imposed under Section 78 ibid. 

11. I find that the impugned order has imposed penalty of Rs. 10,000/- under 

Section 77 of the Act for failure to assess their tax dues correctly and for failure 

to file ST-3 Returns showing correct taxable value. I find that majority of 

demand is either set aside on merit or ordered for de-novo proceedings. Hence, 

penalty imposed under Section 77 is not justifiable and required to be set aside 

and I do so. 

12. In view of above, I partially allow the appeal and modify the impugned 

order as discussed above. 

13. 31'-1Iechd clI'lj cji 4 3{t1[ T I'U 3'-H1cl-d 'Udl'I 

13. The appeal filed by the Appellant is disposed off as above. 

 

TTT rr 

(GOPI NATH) 
Commissioner(Appeais) 
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ri0, 

M/s tnducto Hardening, 
216 A, Sarvottam Complex, cJcf  

Opp. Panchnath Temple, 216 A, cdJ-1 
Rajkot. 

IcidtQ1 d- -Hd-kI, I1c)c. 

Appeat No: V2/120/RAJ/2018-19 

e 

By R.P.A.D.  

1) ThF1 J-R4 3*-l1-d, {FU d c1 3ct-U 1cch, dIHid 

,3lIIC ch' 1Io-tchf dI 

2) 3-itQlcI-d, [ l!cl tT ch, cj  ;ba-c[ 3ç&j 1c h, jcb'c 

ch' 31TEFch iI1I dI 

3) k-lch 3*LlcI-d, T Lc1 E1T ch L'c 3c'-1l 

3-dIc,Iich ch'I 3{14ch chII) cI 

4) T14"lc'1I 
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