- TE (o) &7 Frafer,asq Ud a7 Fei Hvald IcaTa Qesh::
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

AT 77,57 7 &Y a3 /2" Floor. GST Bhavan,

w7 w37 717, / Race Course Ring Road.
ITSTZ / Rajkot - 360 001
Tele Fax No. 0281 - 2477952/244 1 142Email: cexappealsrajkot@gmail.com

forees s UElg -

T s £ e A AT A/ AT/
Appeal Tile No O 1.0 No Date
V2/ 46/RAJ/2020 05/ADC-RK/Sub-Commr/2018- 21-02-2019
19

7 A sreer 7 gT(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-080-2020

arEor 7 AT / T 7 F AT /
Date of Order: 28.07.2020 Date of issue:

29.07.2020

{T Y AT, A (o), TTsdE ZT Arfvay
@ Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Comimissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

T arfferaat & TfTATET FT ATR 7= AT /Name & Address of the Appellants & Respondent -
M/s Raviraj Infra Projects Pvt Ltd, 304-307 Shopping Peoint, Digjam Circle, Jamnagar-3691006.

=7 o) 7 =fad FwE =ty fata a0F § 30 wiiwrt  witeen F v wfie 3w awar 21/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the {ollowing
way.
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

(1) Tt gorrr 7 aetA aft s Siar o, FET T o v AT afe e o B s, g5 s T 2,
SHUSA: S i el MRSl o ]

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to classification and valuaklon.

{ii) I I =en L) ® Fam v i F oaeAar oF gt e AT 0w, B 30TR o A JATET T s
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To the West regional bench-of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2% Floor

Bt})laumah Bhawan, Asarwa .Ahmedabad-380016in case of appeals other than as mentioned in para- l{(a

above
(1ii) . ' e - . : . .
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied . by a fee  of Rs. 1,000/- Rs.5000/-, Ks.10,000/- where amount of
dutydema_nd/mterest/&)enal.ty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
form of crossed bank draft in Tavour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal i1s
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub_ section g of Secuon 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be

“ filed in (leacirlxgllcate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall

4""2«-’,.—;\\_ .. be accompanied by a copy of the order appealed against {one of which shall be certified copy) and should be

T3 b pp

R T, ;\accom%amed by a’fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied

© “of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is

> more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs 10,000/- where the amount of service tax &

Y interest demanded & penalty levied is more than (ifty Lakhs rupces, in the form of crossed bank draft in

% falour of the Assistant Registrar of the bench of nomihated Public Sector Bank of the place where the bench
sof Tribunal is situated. / Application made for grant of stay shall be accompanicd by a fee of Rs.500/-.
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The ap_BcaJ under sub scction (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appcals) (one of which shall be a certified
copy} and copy of the order passed by the Commissionerauthorizing the Assistant Cornmissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appcal before the Appellate Tribunal. ’

AT v, FFET T v A FATET AT s () F iR anfieT R oaree 0 et 3T o afater 1944 £ gy
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For an aplpeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made a&)p icable to Scrvice Tax under Scction 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ‘

Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 1 1);

i1 amount of erroncous Cenvat Credit taken;

i) amount payable under Rule 6 of the Cenvat Credit Rules
provided further that t[l)

. ic provisions of this Section shall not aﬁplv to the stay application and appcals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

RGGARGAES IS
Revisio%app ication to Government of India: R ) L,
o s o AT, ﬁwﬁx%a?r FrrET ® FATT e o wfafira 1994 A 97 35EE F yaeTAE . dieay alte,
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A revision /application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub
section (1) of Section-358 1bid: ’

gt e i Bl e w6, e AT Gl g w] Bl wren s & v g o F A m P e wrr R
Frefy T, stz T 7 AR AR EATEA F AT, ST A g § o 2w AT F S F AT, R wraTa o B
AT YE | 9TA K {ERATE F AT 71/ )

In case of any loss of goods, where the loss oceurs in transit from a faclory to a warehouse or Lo another factory
or from one warchou8e to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

T 3 TR Bt TT AT e A Tt A o wre w ffi i ape w2y wm e adt wE R 3 o F g (A oA A
T AT F arae Bl T o A = S A w2 :

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside india.

2 ZPTT opFF F AT PR BT AT F SR, SO0 47 TR F A A o o E g i

In case of goods exported outsidelndia export to Nepal or Bhutan, without payment of duty.
sffim s T A v FoprAT F Fam s A w0 afafer va e By gt § A e w2 e mroama
S A (Afr) ¥ g e aﬁj%m (7= 27,1998 1 w1 109 % 5197 for 1w Jrfry spaay Awvnfats = om arr g
2t -
Credlt of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act dr the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {(No.2) Act, 1998.

ST TR T A SRrIT W ST BA-8 6, W T T o () et 2001, F fRam o ¥ dis e 2 e
MSTEFWTBWQTHWﬁHFﬁWI?‘TTT?FWE—FT’{.T{TZTT{;Tmvfﬁmmﬂiﬁﬁjmwﬁﬁwﬁﬁlmq
3 ety T e AUTTY, 1944 1 T 35-EE % A2A [Fi0F open B sl F qem F A 1 TR-6 A 9 Few A S
T

The éxb/ovc aplphcation shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be ;Hapcaled against is
communicated and shall be_accompanied by two_copies each of the QIO and Order-In-Appeal. 1t should also_be
accompanied by a (‘og)y of TR 6 Challan evidencing payment of prescribed [ee as prescribed under Section 35
EE of CEA, 1944, undeér Major Head of Account.

T v x amg Rt Rty v £ e s anfen . ) . o
T2 HAT T TE AT RT AT TAA T AT AT =T 200 /- F1qTAT CRAT A st 5Fz S v v AT = A I 21 A =
1000 -/ 71 werATs Fem S _ ) _ _

The revision application shall be accompanicd by a lee of Rs. 200/- where the amount involved in Rupees One
Lac or less an(ll le. 1000/ - where the amount involved is more than Rupces One Lac.

F% 7o ARy X g ATIVN BT HTHY 2 AT IPTE g ATV F [ o 6 , 30 &0 & B S =nfE) T e A v
off 1 ForT i w T e R A gty rﬁj«;uwrﬁmrrﬁrrr [ T FATT AV R OTE ATEAA, G AT 2 0/ In
case,il the order covers variousnumbers of order: in Original, fee for each O.1.O. should be paid in the aforesaid
manner, not withstanding the fact thatl the one appeal to the Appellant Tribunal or the one application to the
Ccnltral Govt. As the cas€ may be. is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

ATt P v AT, 1975, AR F AAET g sy T e e AT e g Bt 6.50 771 1 =TT
v Tt = 2 =rizm ) o

One copy of application’or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a
Court fe¢ stamp of Rs.6.50 as prescribed under Schedule 1 in terms of the Court Fee Act 1975, as amended.

Fm g, T 3R v T AA e mrprem (Ren [ty Sy, 1982 # A v aer qafaa amaet A
gfnfEa 77 7 ot £ s 7 o smafis fon e 20y . _ o
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure] Rules, 1982.

gl R F ot e Fwe A At s, e s wfAe ararEt F v, seferd G AT
www.cbec.gov.in F1 77 7FA 2 l({ o ] - ) ] )

For the elaborate, detailed and latest provisions relating o filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.chec.gov.in
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Appeal No: V2/46/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Raviraj Infra Projects Pvt Ltd., Jamnagar (hereinafter referred to as
“Appellant”) filed appeal No. V2/46/RAJ/2020 against Order-in-Original No.
5/ADC-RKC/Sub-Commr/2018-19 dated 21.2.2019 (hereinafter referred to as
‘“mpugned order’) passed by the Addl. Commissioner, Central GST & Central

Excise, Rajkot (hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that during the course of Audit of the
records of the Appellant, it was observed that the Appellant had rendered
services under the category of ‘Commercial of Industrial Construction Service’
but had not discharged service tax. Hence, Show Cause Notice No. V.ST/AR-I-
JMR/6/Commr/2015-16 dated 17.4.2015 was issued to the Appellant for the
period from April, 2013 to September, 2014, calling them to show cause as to
why Service Tax of Rs. 1,54,52,642/- should not be demanded and recovered
from them under proviso to Section 73(1) of the Finance Act,1994 (hereinafter
referred to as “Act”) along with interest under Section 75 of the Act and

proposing imposition of penalty under Sections 76,77 and 78 of the Act.

2.1 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order confirming Service Tax of Rs. 1,43,86,798/-
under Section 73(1) along with interest under Section 75 of the Act and imposed
penalty of Rs. 1,43,86,798/- under Section 78 of the Act and Rs. 10,000/~ under
Section 77 of the Act.

3. Aggrieved, the Appellant has preferred this appeal on 7.7.2020 along with

application for condonation of delay.

3.1 In application for condonation of delay, the Appellant has pleaded that
they had received Order-in-Original No. 5/ADC/RK/Sub-Commr/2018-19 dated
21.2.2019 on 12.3.2019 and immediately forwarded to their legal consultant,
however, due to lapse on the part of their consultant, they could not file appeal
in time; that there is sufficient cause for delay in filing appeal and requested to

condone delay in filing appeal.

4, | find that the impugned order was issued on 21.2.2019 by the
adjudicating authority. As stated by the Appellant they received the Order on

JJJJJ

Te,ﬁe\pt of the said order i.e. on or before 12.5.2019, as stipulated under Section

B«A of the Act. However, the Appellant has filed Appeal on 7.7.2020, i.e.
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Appeal No: Y2/46/RAJ/2020

after more than 1 year from due date. This appellate authority has powers to
condone delay of one month in filing of appeal, over and above two months
mentioned above, if sufficient cause is shown, as per proviso to Section 85(3A)
ibid. | find that there is a delay of more than one year in filing the appeal over
and above the normal period of 2 months. Thus, appeal filed beyond the time

limit prescribed under Section 85 ibid cannot be entertained.

5. This appellate authority is a creature of the Statute and has to act as per
the provisions contained in the Act. This appellate authority, therefore, cannot
condone delay beyond the period permissible under the Act. When the
legislature has intended the appellate authocrity to entertain the appeal by
condoning further delay of only one month, this appellate authority cannot go
beyond the power vested by the legislature. My views are supported by the

following case laws :

(i) The Hon’ble Supreme Court in the case of Singh Enterprises reported as
2008 (221) E.L.T. 163 (5.C.) has held as under:

“8. ... The proviso to sub-section (1) of Section 35 makes the position
crystal clear that the appellate authority has no power to allow the appeal to
be presented beyond the period of 30 days. The language used makes the
position clear that the legislature intended the appellate authority to entertain
the appeal by condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there is complete
exclusion of Section 5 of the Limitation Act. The Commissioner and the High
Court were therefore justified in holding that there was no power to condone
the delay after the expiry of 30 days period.
(if)  In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L.T.
48 (Bom.), the Hon’ble Bombay High Court held that the Commissioner
(Appeals) cannot condone delay beyond further period of 30 days from initial
period of 60 days and that provisions of Limitation Act, 1963 is not applicable

in such cases as Commissioner (Appeals) is not a Court.

(iii)  The Hon’ble High Court of Delhi in the case of Delta Impex reported as
2004 (173) E.L.T. 449 (Del) held that the Appellate authority has no
jurisdiction to extend limitation even in a “suitable” case for a further period

of more than thirty days.

6. | find that the provisions of Section 85 of the Finance Act, 1994 are pari
materia with the provisions of Section 35 of the Central Excise Act, 1944 and
hence, the above judgements would be squarely applicable to the present

appeal also.

7. By respectfully following the above judgements, | hold that this appellate

O'/ Page 4 of 6
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Appeal No: V2/46/RAJ/2020

prescribed under proviso to Section 85(3A) of the Act. Thus, the appeal filed by

the Appellant is barred by limitation and hence, not maintainable.

8. Apart from above, | find that pre-deposit @7.5% of service tax in dispute
is required to be deposited as per Section 35F of the Central Excise Act, 1944
made applicable to service tax by virtue of Section 83 of the Finance Act, 1994
to admit the appeal. | find that the Appellant has not paid required pre-deposit
but has filed stay application for waiver of pre-deposit of 7.5% of service tax on
the ground that,

(i) Investigation was carried out against covering the period from 2011-12 to
2014-15 and demand for differential service tax of Rs. 2,42,72,710/- was raised
and that they have discharged the said service tax liability along with interest of
Rs. 1,02,94,164/-; that demand raised in SCN dated 17.4.2015 involved in the
present appeal for the period from Apri,2013 to September, 2014 is already
covered under investigation proceedings and they have already discharged
service tax for the entire period and hence, they are not required to make

payment towards pre-deposit.

(il)  That considering the prima facie merits of the appeal is in their favour as
evident from the facts and circumstances of the case and hence, insistence of
pre-deposit of service tax would cause undue hardship and irreparable loss and

requested to waive requirement of pre-deposit of tax.

9. | have gone through impugned order wherein at para 6.4, it has been
observed that,

“6.4 [ have carefully gone through the Show Cause Notice dated 22.4.2016
issued by the Principal Commissioner, Central Excise & Service Tax, Rajkot
demanding the service tax amounting to Rs. 2,42,72,710/- along with applicable
interest and penalty from the noticee pertaining the service tax not paid for the
period from 2011-12 to 2014-15. The said demand has been raised for non
payment of Service Tax on various services namely “Salaya Bhogat Pipeline
income’, "Manpower recruitment agency’, ‘Equipment Hire income’, ‘Civil
Works Income’. Tipper Hire income’, “Salaya Mathura Pipeline income”, ‘PCG
Drainage site income” & “OFC cable line laying income’. I find that the Noticee
had approached the Settlement Commission for settlement of aforesaid demand
notice. The Commission had finally settled the case vide its Final Order No 85/
Final Order/ ST/ KNA/ 2017 dated 08.05.2017 wherein the Service Tax liability
was settled at Rs. 2,42.72,710/- along with applicable interest and imposed a
penalty of Rs. 7.50,000/ on the Noticee and a penalty of Rs. 75,000/~ on Shri
Dharmendrasinh M. Jadeja. The Noticee has already made payment of the
amount as finalized by the Settlement Commission. Since the Noticee has
already paid the applicable Service Tax on the *Civil works Income’ to the tune
of Rs. 86,23.330/-, for the period for, 2013-14 to. 2014-15 (Upto September-
2014}, the same needs to be deducted from the total Civil Works Inhcome, as
provided by the noticee for the present Show Cause Notice. Hence the noticee is

5\ liable to pay Service Tax to the tune of Rs. 1,43,86.798/on the income of Rs.

A

‘“"\:-;‘;'\]1,63598‘042/— (Rs. 12,50,21,372/- - Rs.86,23.330/- ). along with applicable

interest, and demand to the extent of Rs. 10,65,844 / is liable to be dropped.”
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Appeal No: V2/46/RAJ/2020

9.1 In view of above, the adjudicating authority has already dropped
service tax demand of Rs. 10,65,844/- pertaining to ‘Civil Works Income’
covered in SCN dated 22.4.2016 and confirmed remaining service tax
demand in the impugned order. Hence, the Appellant is required to make
pre-deposit @7.5% of service tax demand confirmed in the impugned order,
which has not been done. The present appeal is, therefore, liable to be
dismissed for non-compliance of pre-deposit under Section 35F of the
Central Excise Act, 1944, also.

10. |, therefore, dismiss the appeal on limitation as well as for non
compliance of requirement of pre-deposit under Section 35F of the Central

Excise Act, 1944 and uphold the impugned order.

1. {Utddd] gRIaS &I T 3Uid &1 FueRT SuRIad dile T fHar aarg |

11.  The appeal filed by Appellant is disposed off as above. 2V ‘7@

9 o
Qi 4
(GOPI NAT/&
Commissioner(Appeals)

Attested
; EZ 6

(V.T.SHAH)
Superintendent(Appeals)

By R.P.A.D.

To, qar 4,
M/s Raviraj Infra Project Pvt Ltd,
304-307, Shopping Point, Digjam H. AT 30T Hleise Tisde fafacs,

Circle, Jamnagar-Khambhalia Road, | 304-307, «ffer dige, faama Hehel, W
Jamnagar. |
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