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Arising out of above mentioned 010 issued by Additional/joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

kil afiershal & ST #7918 73 7a7 /Name & Address of the Appellants & Respondent -
M/s Balaji Multiflex Pvt Ltd, Plot no. G-1612, Gate No.2, GIDC Metoda, Kalawad Road, Rajkot.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and vaJua?ion.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor
Bglaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a)
above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied . by ~a° fee of Rs. 1,000/- _ Rs.5000/-, 5.10,000/- ~ where amount of
dutydemand/mterest/é)enalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
form of crossed bank draft in Tavour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub, section gl of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadr_ughcate in Form S.T.5 as prescribed under Rule 9(12191" the Service Tax Rules, 1994, and Shall
be accompanied by a copy of the order appealed against {one of which shall be certified copal) and should be
accom%amed by a fees of Rs, 1000/- where the amount of service tax & interest demanded & penalty levied
of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
more than five lakhs but not éxceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nomihated Public Sector Bank of the Place where the bench
of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be & certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an aplpeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on pavment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
1) amount determined under Section 11 D;
11) amount of erronecus Cenvat Credit taken;
1it) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ?ﬁ)plg to the stay application and appeals
pending bhefore any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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A_re_visicoh /apphcation lies to the Under Secreta% to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
1100071, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-358 ibid:
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In case of any loss of goods, where the loss uccurs in transit {rom a factory to a warehouse or to another factory
or from one warchouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.
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In case of goods exported outsidelndia export to Nepal or 3hutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner {Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998,
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be :‘Tpealed against is
communicated and shall be accompanied by two copies each of the OlQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head ol Account.
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The revision ag%hcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an s. 1000/~ where the amount involved is more than Rupees One Lac.
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o1 1 o T # waa—r{mﬁrvum%wﬁ K‘ﬁl}% AT FT E S AT FATH AVEIT FTOTF sEEd AT @A 21/ In
case if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenhtral Govt. As the case may be, 1s filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudlcatmglauthonty shall bear a
court feé stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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Appeal No: V2/129/RAJ/2019

:: ORDER-IN-APPEAL ::

M/s. Balaji Multiflex Pvt Ltd, Rajkot (herein after referred to as
“Appellant”) filed appeal No. V2/129/Raj/2019 against Order-in-Original No.
8/DC/KG/2019-20 dated 19.9.2019 (hereinafter referred to as ‘impugned order’)

passed by the Deputy Commissioner, Central GST, Division-ll, Rajkot (hereinafter
referred to as ‘adjudicating authority’).

2. The brief facts of the case are that during audit of the records of the
Appellant, it was observed that the Appellant had imported machineries on
25.3.2014 and 4.6.2015; that as per the agreements entered with the overseas
supplier, the charges for installation and commissioning service provided by the
technician of supplier was included in the price of machineries. It appeared'to
the Audit that the Appellant had received service from a person having
business establishment outside India and hence, the Appellant, being recipient
of service, was liable to pay service tax in terms of Section 66A of the Finance

Act, 1994 (hereinafter referred to as ‘Act’).

2.1 The Show Cause Notice No. IV/3-24/D/ST/2017-18 dated 23.2.2018 was
issued to the Appellant calling them to show cause as to why service tax of Rs.
34,65,759/- should not be demanded and recovered from them under Section
73(1) of the Act, along with interest undelr Section 75 and proposed penalty
under Sections 76,77 and 78 of the Act.

2.2  The aforesaid Show Cause Notice was adjudicated by the Adjudicating
Authority vide the impugned order who confirmed service tax demand of Rs.
34,65,769/- under Section 73(1) of the Act, along with interest under Section
75 and imposed penalty of Rs. 34,65,769/- under Section 78 and Rs. 10,000/-
each under Section 77(1) and Section 77(2) of the Act.

3. Aggrieved, the Appellant has filed the present appeal, inter alia, on
following grounds:

(i) The impugned Order passed by the Adjudicating Authority is ex-facie
illegal and without authority of law as Section 66A of the Finance Act invoked in
the present proceeding had no application whatsoever; that service having been
provided by an Indian entity, deeming fiction provided under Section 66A of the

said Act shifting the liability on the service recipient could not have been
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Appeal No: V2/129/RAJ/2019
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applied in the present case. Section 66A of the said Act provides that where any
service specified in clause (105) of Section 65 if provided or to be provided by a
person who has a fixed establishment from which the service is provided or has
his permanent address or place of residence, in a country other than India and
received by a person whe has his place of business, fixed establishment,
permanent address or usual place of residence in India, such service shall, for
the purposes of this section be the taxable service, and such taxable service
shall be treated as If the recipient had himself provided the éervice in India. In
the present case, if is an undisputed fact that the machineries imported by the
appellant were installed and commissicned at their factory by an Indian entity,
M/s Nordmeccanica India Pvt. Lta. having fixed establishment in India.
Therefore, it is evident that the facts of the present case did not justify
invocation of Secticn 66A of the said Act to shift the liability from the service
provider i.e.. M/s Nordmeccanica India Pvt. Ltd., to the appellant. Services
having been provided by an Indian entity, the service tax liability were
therefore, to be discharged by the said service provider and not the recipient.
The appellant has not received any such installation and commissioning service
from any foreign supplier and the actual service has been provided by an Indian
entity who have their own work force, required equipments and other facilities
for installing and commissioning such machineries, and thus, it is an admitted
position of fact that installation and commissioning of machines is actually done

by these contractors on their own.

(ii)  That the Appellant has treated the entire purchase price agreed between
the parties under the contract as the assessable value under the Customs
Act,1962 and Customs Duties have been discharged on the entire price for the
machines in question. When assessment of customs duty on sale price
considering the same as the assessable value is thus, concluded by the Customs
authorities, the Adjudicating Authority could not have held that service tax on
the part of the value attributable to installation and commissioning service was
still recoverable from the appellant, and that too in a case where no value for
installation and commissicning activities was paid by the appellant and hence,
there was no value attributable to this activity. The appellant has thus,
discharged duty liability on the entire amount paid by it to the custbmers, the
proceedings for recovery of ancther tax on the same amount paid for the same
transactions was wholly impermissible. On the ground that service tax is

demanded an the same value on which customs duty is fully assessed and
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Appeal No: V2/129/RAJ/2019

recovered, the proceedings were wholly without jurisdiction and the impugned

order passed as a result of such proceedings deserves to be set aside.

(i)  The Adjudicating Authority has acted without jurisdiction in treating 40%
of the purchase price of the machines to be the value of installation and
commissioning service and committed grave error in holding that the entire
transaction of importing the said machines was “works contract”; that the
appellant had only imported the machines and there was nc “works contract”
service involved in the present case; that the Adjudicating Authority. erred in
treating the service as works contract and erection, commissioning and
installation of machinery was original works. The Adjudicating Authority relied

upon the Notification No. 24/2012-ST dated 06.06.2012 to hold that in case of

original works 40% of the value of works contract is service. When the appellant

has not received this service, the Adjudicating Authority could not have treated
the entire contract price as value of taxable service of installation and
commissioning on the ground that the appellant failed toc submit bifurcation of
price of machine and valtie of installation and commissioning activities. A
composite contract could not have been vivisected by the Adjudicating Authority
for levying service tax on a part of composite contract particularly, when the
appellant had not even received any such service under the composite contract.
The action of demanding service tax on the entire contract value, which was
basically the price of the machineries purchased by the appellant, is therefore
without jurisdiction and relied upon CESTAT Order No. A/11894/2019 dated
17.9.2019 passed in the case of Rahil Air Bubble Pvt Ltd Vs CCE, Rajkot and case
law of Bhvik Terryab -2017-TiOL-1429-CESTAT-DEL.

(iv)  The entire exercise is revenue neutral. There could be no dispute to the
fact that the appellant would not only be eligible to claim Cenvat credit of the
service tax now demanded by the authorities but would also be in a position to
utilize the same for discharge of their liability. When the appellant was thus, in
a position to avail and utilize Cenvat credit of the entire amount of service tax if
paid on the ‘alleged installation and comm'issionin‘g services rendered by the
foreign supplier, the situation was revenue neutral and hence, as held by the
Hon’ble Supreme Court in cases like Normodo Chemotur Pharmaceuticals Ltd.
reported in 2005 (179) ELI 276 (S.C.), no proceedings could have been initiated

against them.
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(v) The show cause notice dated 19.09.2019 for the import made in March.
2014 and June 2015 was barred by limitation and therefore, invocation of
extended period of limitation is not justified; that the demand of service tax on
the same issue for the prior period i.e. March, 2012 in the appellant’s own case
is pending before Hon’ble CESTAT, Ahmedabad. The appellant has filed on
appeal against the order of the Commissioner{Appeals) before the Hon’ble
CESTAT, Ahmedabad wherein the identical dispute was raised by the
department. Therefore, the department was aware of the fact that the
appellant was importing machinery without payment of service tax from the
date of issuing first Show Cause Notice way back in January , 2016 and proposal
tc demand service tax was made by invoking extended period of limitaticn.
Therefore, the Adjudicating Authcrity has no jurisdiction to confirm demand of
service tax for the subsequent pericd by invoking extended period of limitation.
The action of the Adjudicating Authority is contrary to the law laid down by the
Hon’ble Supreme Court in case of Nizam Sugar Factory -2006 (197) E.l..T. 465

(5.C.) wherein the Hon'ble Supreme Court has held that demand for the larger

period of limitation cannot be made on the ground of suppression of facts when -

all relevant facts were in knowledge of authorities when first show cause notice
was issued. Therefore, the invocation of extended period of limitation is

unlawful and the impugned order deserves to be set aside.

(vi) The Adjudicating Authority has also misdirected himself in imposing
equal amount of penalty when there was a clear doubt about service
tax liability on port of the appellant herein. It was not a mandatory condition
that penalty equal to the amount of service tax involved is to be imposed in
every case as the adjudicating authority certainly possesses discretion to impose
a lesser penalty or a token penalty considering the facts and circumstances of
each case. The action of imposing penalty equal to the amount of service tax
alleged to have been evaded by the appellant company is therefore,
unreasonable and hence, liable to be set aside. Section 78 of the Finance Act
provides for a penalty equal to the amount of service tax determined under the
Act in cases of fraud, collusion or any wilful mis-statement or suppression of
facts or contravention of any of the provisions of the Act or the Rules made
thereunder with an intent to evade payment of service tax. In the present case,
there has been no such intention to evade payment of service tax on the

appellant’s part and therefore, Section 78 was not attracted at all.
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Appeal No: V2/129/RAJ/2019

4, In hearing, Shri Amal Dave, Advocate appeared on behalf of the Appellant
and reiterated the grounds of appeal and filed additional written submission

dated 17.1.2020 wherein grounds raised in appeal memorandum are reiterated.

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submission made by the Appellant at the time of
personal hearing. The issue to be decided in the present appeal is whether the
impugned order confirming service tax demand of Rs. 34,65,759/- under Section

73 and imposing penalty under Sections 77(1), 77(2) and 78 of the Act is correct,
legal and proper or not.

6. On going through the records, | find that the Appellant had imported
certain machineries on 25.3.2014 and 4.6.2015 and the overseas supplier
provided installation and commissioning service to the Appellant. The
adjudicating authority confirmed service tax demand on the grounds that sale
price of the machineries was inclusive of installation and commissioning charges
for and since the Appellant had received services from a person having business
establishment outside India, the Appellant, being recipient of service, was liable

to pay service tax in terms of Section 66A of the Act.

6.1 The Appellant contended that they had discharged Customs duty on the
entire purchase price of the machineries and hence, the proceedings for
recovery of another tax on the same amount paid for the same transactions was
not justified; that the Adjudicating Authority erred in considering 40% of the
purchase price of the machines as value of installation and commissioning
service by wrongly holding that the entire transaction of import was works
contract; that composite contract could not have been vivisected by the
Adjudicating Authority for levying service tax on a part of composite contract
and relied upon CESTAT Order No. A/11894/2019 dated 17.9.2019 passed in the
case of Rahil Air Bubble Pvt Ltd Vs CCE, Rajkot and case law of Bhavik Terryab -
2017-TIOL-1429-CESTAT-DEL.

7. | find that import of machineries and installation and commissioning
services provided by the overseas supplier to the Appellant are not under
dispute. It is also not under dispute that charges for installation and
commissioning of machineries were not separately paid by the Appellant. The

Adjudicating authority considered 40 % of the value of machinery as installation
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and commissioning charges for the purpose of determining service tax. | find
that the transaction entered by the Appellant with the overseas supplier was
that of purchase of machinery and installation and erection was incidental to
sale/supply of the said machine. It is also on record that the Appellant had not
separately paid any charges towards erection and installation of machines.
Under the circumstances, artificially bifurcation of value of machines and
demanding service tax on 40% of value of machines is not sustainable. Further,
the Appellant had discharged Customs duty on the entire sale value of the
machines and demanding service tax again on 40% of value of machines is

erroneous.

8. I rely. on the Order No. A/11894/2019 dated 17.9.2019 passed by the
Hon’ble CESTAT, Ahmedabad in the case of Rahil Air Bubbles Pvt Ltd, wherein in

identical facts of the case, the Hon'ble Tribunal has held that,

“The brief facts of the case are that the appellants have imported bubble wrap
manufacturing machine. They have paid the custom duty on the entire bill value of
the machine. The case of the department is that the supplier has undretaken erection
and installation of the machine. Therefore. the service of erection and installation
are provided by the foreign party to the appellant. Therefore, the appellant is liable
to pay service tax on the reverse charge mechanism in terms of section 66A of the
Finance Act, 1994. For this purpose, the sale value of the machine is artificially
bifurcated by applying the notification No. 19/2003-ST dated 21.3.2003 whereby
the 33% was taken as service and service tax was demanded on such portion.

4. We have carefully considered the submission made by both sides and perused the
records. We find that the entire transaction is of purchase of imported bubble wrap
machines. The appellants have discharged custom duty considering the total value
of machine shown in the invoice. There 1s no separate charge for service such are
erection and installation of such rmachinery. On the total value of the invoice,
Custom duty was paid. The erectior and installation is incidental to the sale/supply
of the machine. Therefore, the entire transaction is of sale and purchase of the
machine and, hence, no service is involved. Therefore, no Service Tax can be
demanded. This issue is squarely covered by the Tribunal judgment in the case of
Bhavik Terryab (supra) wherein the Tribunal has passed the following order.

“5. We have heard both sides and perused the appeal records. We note that
there is a certificate issued by the jurisdictional Superintendent of Central
Excise on 07.07.2006 in connection with the appellant®s obligation under
the ECCG Scheme indicating the installation of 2 of the machines prior to
18.04.2006. Similarly, there are certain indications, based on the
correspondence entered into by the appellant with the supplier of machines,
that the supplier appears to have had an establishment in India during the
material time. Further. the coniract for importation of this machinery is,
admittedly, a composite one for lump-sum payment which included

Page 8 of 10



Appeal No: V2/129/RAJ/2019

installation and erection of the machine at the appellant’s premises. The
customs duty on the whole value is claimed to have been discharged by the
appellant. In such situation we ST/186/2012-ST [DB] find that the question
of subjecting a portion of the invoice value for service tax purpose is not
sustainable. In this connection, we refer to the decision of the Tribunal in 3
ST/71/2011-DB Allengers Medical Systems Ltd. vs. C.C.E., Chandigarh —
2009 (14) STR 235 (Tri-Del.) and Alidhara Texspin Engineers vs.
Commissioner of Central Excise & Customs, Vapi - 2010 (20) STR 315
(Tri.-Ahmd.)

6. The Tribunal, though dealing with manufactured item held that if the
contract is all inclusive lump-sum without any separate split up for erection
and commissioning and excise duty was discharged on the whole value,
there is no liability to service tax on the part of the value.

7. We find, prima-facie, the split up of value for service tax purpose, when
the whole value has been subjected to customs duty towards import of
goods, is not sustainable. However, the basic facts like contract and the
invoices alongwith the other issues raised by the appellant is to be examined
afresh by the original authority. We also note that composite non-
vivisectable contracts are not liable to service tax under the category of
»works contract service™ prior to 01.06.2007 as held by the Hon"ble
Supreme Court in Larsen & Tubro Ltd. 2015 (39) STR 913 (SC).

8. Considering the need for verifying all the factual details and non
consideration of facts placed by the appellant at the 5 ST/186/2012-ST [DB]
time of original decision, we find it fit and proper to remand the case to the
original authority for a fresh decision. Since the matter is remanded, all
other issues are kept open including the question of time bar raised by the
appellant. Accordingly, the appeal is allowed by way of remand.”

From the above judgement, which is relied upon various decisions of this Tribunal
where it was held that in case of import of machine including the erection and
installation, it is not permissible to artificially bifurcate the service value from the
total value. Accordingly. no Service Tax can be demanded for such import. Being
an identical issue and the facts involving in the present case, it is squarely covered
by the judgment of Bhavik Terryab (supra). Following the ratio of the said decision,
we set aside the impugned order and allow the appeal.”

(Emphasis supplied)

9. | also rely upon the order passed by the Hon’ble CESTAT, Ahmedabad in
the case of Alidhara Texspin Engineers reported as 2010(20) STR 315, wherein it
has been held that,

“14.  Ratio of all the above decisions is to the effect that where an activity so
integrally related and connected with the manufacturing activity and the purchase
orders are for the complete plant and machineries, duly commissioned, without
showing any segregated amount recovered for erection and commissioning and
where the entire contract value is taken as an assessable value for the purpose of
payment of excise duty, no service tax is liable to be paid by the assessee. ... ...”
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10. In view of above, | hold that confirmation of service tax demand is not
sustainable and required tc be set aside and | do so. Since demand is set aside,
recovery of interest and imposition of penalty under Sections 77(1), 77(2) and 78

of the Act are also set aside.

11. I set aside the impugned order and allow the appeal.

12.  Sdided gRI g & T8 3fUld &1 FuerT IWied aiies ¥ foar Sar g |

12.  The appeal filed by the Appeliant stand disposed off in above terms.
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