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M/s Balaji Multiflex Pvt Ltd, Plot no. G-1612, Gate No.2, GIDC Metoda, Kalawad Road, Rajkot. 
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Any person aggrieved by this Order-in-Appeal my rile an appeal to the appropriate authority in the following 
way. 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
8b of the Finance Act, 1994 an appeal lies to:- 
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor 
Bhaumali Bhawan, Asanva Ahmedabad-380016in case of appeals other than as mentioned in para- 1(aj 
above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 
6 of Cential Excise (Appeal) Rules, 2001 and shall be accompanied a_gainst one which at least should be 
accompanied by a fee of Rs. 1 000/- Rs.50tJ0/-, Ks. 10,000/- where amount of 
dutydemand/interest/penalty/refund is upto Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3t'Mk 9704T11131a'ir awa 311F, 111a 3fftftirr 1994rft 51-vt 86(1) o 
fta'vtt T.-fi31T 50 931 9TlrF 31997317 

1T317 541k '4 Hi A a a' '1  31Tf111T) Air S 4 H F Ft F FT 197  F F FI.T,  .,l CI 
-na rr -na FIr,5 9597 .'4" rt 50 -na 'i  9311 3tt31T 50 aia .'i' F 
10,000/-  "4O Ft 3191 ¶97 F( H'14 97T  ftf)ft9 ¶047  Fr 

4i .n aft#t aj4l11'i  tw117.11's son 'ai111a si'vt 34 
aiiai ItCial 311111T1  MCI 9FfF3PflFT9TOTft91Ffi9ii4ifIFAITaO4 
)11arff"r a'a '191 '91Ii C391 1/ 

The appeal under subsection LiLof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
filed in quadrupticate in Form S.l.5 as prescribed under Rule 9(1] of the Service lax Rules, 1994, and Shall 
be accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accomRanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 
of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interesi demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & 
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 
of Tribunal is situated. / Application made for grant of stay shall be accompanied hy a fee of Rs.500/-. 
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The appeal under sub section (2) and )2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) arid copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

ae, m)o -'uc par ire e' i'{I'"Io fit,'ii (!Pi i'1aii 57 siiA TePo 'u J -e. eftftirr 1944 Pi arrr 
351T57 57 iiIf, 571 t Pi'-))o rPIf2P57, 1394 1 OITI 83 47   571 ft '119 t TV , 557 iti F 57 'APi 4'fNjio m's 

't.'l 1HN 3''ii'i J[7/ -iOl e7T ole 57 10 i557 (10%), -sj  rr oiii PioiPii , er gh-r, ser t.w'i .se ,ii PioiPi'i , e1 
'te -ii )oi .'ii', 'inr) Pr7se OTrI 7  ii ft era si41 erPiea e nfi r - 
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agalnst this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty afone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling ol Ps. 10 Crores, 

Under Central Excise and Service 'Fax, "Duty Demanded" shall include 
amount determined under Section 11 D; 

ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

14N.c! 'i  4(1T)4±(57UF 3TT4'a.  
ReviiorappicatiQn_to Govrnmcnt  Qf,In,dia: 
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'0011 eN,'3.-IIN.T'Jf Sf117-i eiz,Piri 4'!i'111, i.'N"1 ft0Hi, s'r'41 R-f5riT, iftavr 'fl' eea, .s-i' oi4, 9 Pi'1l-1l000l, 571 ftzrr 
Sill 'IPi' / 
A revision application lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of linance, Department of Revenue, 4th 'F'loor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CPA 1944 in respect of the following case, governed by first proviso to sub 
Section (1) of Section-35B ibid: 

4[ eiiP1- 05 015 S-'iyeIoft#lsT57Trftft.iI i15l 1T375711  r'i15TftiftS57ei 11i'5if" 
(i) ftrfr rr ezi  re 57 ei  jg'ne4o iii.-t, er ftrfr 'ezi 'is s rr i"i'a erie 57 'A'0 47 'doo, ft4t ei'ui-i in (ofr 

siN 
In cae of any h5ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one \varehouse to another during the course of processing of the goods in a warehouse or in storag'e 
whether in a factory or in a warehouse 

(ii) ei  57 ai-' ftrn-o'as s irrf1.ue e" r  CII Pi(711-i)ji p ,iq -t .tp 57r5qi of') TrT57 I -il  j F57y (f157?) 47 '410557 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

ui) iIPi 'ui -'"e, in P1" (ioi  57 oie, i'iti 71'I ,'%lC I i41'l Piovi P1571 eel Al / 
In case oEgoodsPxported outsidelndia export to Nepal or [3hutan, without payment of duty. 

(iv) aPrP-Ta -'4I' 57 -'4i'75 J(-4. 57 '4 9T9'57 Pu' T a3.fi aI'7 557 7,fftft715 n zoi, ft -'AJOOI-ul' i;  ig'i '41-11 iTrtA ITT sir 
let SI  p'IIs)47TTrP1s lrPA1oe4 (57' 2),l998iPttiTT1l09575TTrPl'.o-1 re-ii1i' ries- '4Iei1 p-471ers'SOIH ¶Z 

un A'? 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the l'inarice (No.2) Act, 1998. 

)v) i'-t sic o Pt"r APIAI s o -ci EA  857  571  AtSftS  3 u -u '-e (uf'f)1)PIeoicc'('l 2001 57ft 957 if,141r1 (4PI2iJ nT 
uJ1T'4AAJ1T3T scia su  ciP" I 34 is sic-o Tin4'l ci' I 
t 4..-i11 u'4i 't7 ltPI'-144, 1944t OIO 35 57 usc ftoP'i i)a57iPr SilO')) A7 Zrrt'5 719)'T TTTR6 'API Id! Sl'fl 
'0iPII'i / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by Iwo copies each of the 010 and Order-In-Appea. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35 
EE of CPA, 1944, under Maior Head of Account. 

(vi) 'joliSer 'siuio iera PioPiP1c P1OIPI i77  t cie4u 4r so)) 5 jPr 
3e71 050 ",n '115 'ie in ICC no isin '40 200/- - 'IcI0 .'A1 si' s ": '4I 'I11 57 OII is in  
l000-/571'IcI-1 P.t,ollerrrl - 
The revision appjication shall be accompanied, by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and 'Ps. 1000/- where the amount involved is more than Rupees One Lac. 

(U) ci') T1l57ToIcL41 9Tt4-1147T utl57i'157P11' 77eT'4fTraTs, 57 ftieisioi 57TP157I579n57475T5751T 
'fr r PI'li '')) ni1 s as'i P1" e'ci'71sPi cu -lb 'uciPie"i 'sA me s'fl'i T 7P1 se'i er TT57  SI'oi fretr ,Slrui I / In 
case,if the order covers variounumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact t,hat the one appeal Tto the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is tilled to avoid scriptoria work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each. 

)E) 57'11Tin'tTPJ57 Oi'Ai'111  ePi-Pi-u-s, 1975, 37  'ur'il-1 s-oi  je triir rrA 'ra'io arkiirt 'al') 'is ftP'fri 6.50 "4'-! 571 'SiOt'lO 
i[1157 (ft.i "Nil 5101 aiP1'i / - - - 
One copy of application or 0.1.0. as the case may be, and the order of the adjUdicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended. 

(F) f1iei '[in7, 57'157 3"4111 '4's rr f'i  ut'i'fi .-11NiPTn"l (ei' ftPI) Piooia'fl, 1982 fr pie ant ira-ISo-it 410"ui '-rir 
o )7  P1cc -u ST57 ftner IS lip-  'th to I -f Si nil') e ftirr 'ui a I Ai / 
Attention is also invited to the rules coverin,g these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) 137u1es, 1982. 

(0)   a'T)c'flo ierISl't.ifj i a")lsiiP1'-i 't  T  ocISra- "-fi'l't., fti'is IT o4)'-uco '3111dm-il P1n', 3r'ffisr'4 ft'mfts NIIS'7 
www.cbec.gov.in  in me on-u A I / 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.c'bec.gov.in - 

)i) 

(C) 
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:: ORDER-IN-APPEAL::  

M/s. Balaji Multiflex Pvt Ltd, Rajkot (herein after referred to as 

"Appellant") filed appeal No. V2/129/Raj/2019 against Order-in-Original No. 

8/DC/KG/2019-20 dated 19.9.2019 (hereinafter referred to as 'impugned order') 

passed by the Deputy Commissioner, Central GST, Division-Il, Rajkot (hereinafter 

referred to as 'adjudicating authority'). 

2. The brief facts of the case are that during audit of the records of the 

Appellant, it was observed that the Appellant had imported machineries on 

25.3.2014 and 4.6.2015; that as per the agreements entered with the overseas 

supplier, the charges for installation and commissioning service provided by the 

technician of supplier was included in the price of machineries, It appeared to 

the Audit that the Appellant had received service from a person having 

business establishment outside India and hence, the Appellant, being recipient 

of service, was liable to pay service tax in terms of Section 66A of the Finance 

Act, 1994 (hereinafter referred to as 'Act'). 

2.1 The Show Cause Notice No. IV/3-24/D/ST/2017-18 dated 23.2.2018 was 

issued to the Appellant calling them to show cause as to why service tax of Rs. 

34,65,759/- should not be demanded and recovered from them under Section 

73(1) of the Act, along with interest under Section 75 and proposed penalty 

under Sections 76,77 and 78 of the Act. 

2.2 The aforesaid Show Cause Notice was adjudicated by the Adjudicating 

Authority vide the impugned order who confirmed service tax demand of Rs. 

34,65,769/- under Section 73(1) of the Act, along with interest under Section 

75 and imposed penalty of Rs. 34,65,769/- under Section 78 and Rs. 10,000/-

each under Section 77(1) and Section 77(2) of the Act. 

3. Aggrieved, the Appellant has filed the present appeal, inter alia, on 

following grounds: 

(i) The impugned Order passed by the Adjudicating Authority is ex-facie 

illegal and without authority of law as Section 66A of the Finance Act invoked in 

the present proceeding had no application whatsoever; that service having been 

provided by an Indian entity, deeming fiction provided under Section 66A of the 

said Act shifting the liability on the service recipient could not have been 
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applied in the present case, Section 66A of the said Act provides that where any 

service specified in clause (105) of Section 65 if provided or to be provided by a 

person who has a fixed establishment from which the service is provided or has 

his permanent address or place of residence, in a country other than India and 

received by a person who has hs place of business, fixed establishment, 

permanent address or usual place of residence in India, such service shall, for 

the purposes of this section be the taxable service, and such taxable service 

shall be treated as If the recipient had himself provided the service in India. In 

the present case, it is an undisputed fact that the machineries imported by the 

appellant were installed and commissioned at their factory by an Indian entity, 

MIs Nordmeccanica India Pvt. Ltd. having fixed establishment in India. 

Therefore, it is evident that the facts of the present case did not justify 

invocation of Section 66A of the said Act to shift the liability from the service 

provider i.e.. MIs Nordmeccanica India Pvt. Ltd., to the appellant. Services 

having been provided by an Indian entity, the service tax liability were 

therefore, to be discharged by the said service provider and not the recipient. 

The appellant has not received any such installation and commissioning service 

from any foreign supplier and the actual service has been provided by an Indian 

entity who have their own work force, required equipments and other facilities 

for installing and commissioning such machineries, and thus, it is an admitted 

position of fact that installation and commissioning of machines is actually done 

by these contractors on their own. 

(ii) That the Appellant has treated the entire purchase price agreed between 

the parties under the contract as the assessable value under the Customs 

Act,1962 and Customs Duties have been discharged on the entire price for the 

machines in question. When assessment of customs duty on sale price 

considering the same as the assessable value is thus, concluded by the Customs 

authorities, the Adjudicating Authority could not have held that service tax on 

the part of the value attributable to installation and commissioning service was 

still recoverable from the appellant, and that too in a case where no value for 

installation and commissioning activities was paid by the appellant and hence, 

there was no value attributable to this activity. The appellant has thus, 

discharged duty liability on the entire amount paid by it to the customers, the 

proceedings for recovery of another tax on the same amount paid for the same 

transactions was wholly impermissible. On the ground that service tax is 

demanded an the same value on which customs duty is fully assessed and 
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Appeal No: V2/129/RAJ/2019 

5 

recovered, the proceedings were wholly without jurisdiction and the impugned 

order passed as a result of such proceedings deserves to be set aside. 

(iii) The Adjudicating Authority has acted without jurisdiction in treating 40% 

of the purchase price of the machines to be the value of installation and 

commissioning service and committed grave error in holding that the entire 

transaction of importing the said machines was "works contract; that the 

appellant had only imported the machines and there was no "works contract 

service involved in the present case; that the Adjudicating Authority erred in 

treating the service as works contract and erection, commissioning and 

installation of machinery was original works. The Adjudicating Authority relied 

upon the Notification No. 24/2012-ST dated 06.06.2012 to hold that in case of 

original works 40% of the value of works contract is service. When the appellant 

has not received this service, the Adjudicating Authority could not have treated 

the entire contract price as value of taxable service of installation and 

commissioning on the ground that the appellant failed to submit bifurcation of 

price of machine and value of installation and commissioning activities. A 

composite contract could not have been vivisected by the Adjudicating Authority 

for levying service tax on a part of composite contract particularly, when the 

appellant had not even received any such service under the composite contract. 

The action of demanding service tax on the entire contract value, which was 

basically the price of the machineries purchased by the appellant, is therefore 

without jurisdiction and relied upon CESTAT Order No. A/11894/2019 dated 

17.9.2019 passed in the case of Rahil Air Bubble Pvt Ltd Vs CCE, Rajkot and case 

law of Bhvik Terryab -2017-TOL-1429-CESTAT-DEL. 

(iv) The entire exercise is revenue neutral. There could be no dispute to the 

fact that the appellant would not only be eligible to claim Cenvat credit of the 

service tax now demanded by the authorities but would also be in a position to 

utilize the same for discharge of their liability. When the appellant was thus, in 

a position to avail and utilize Cenvat credit of the entire amount of service tax if 

paid on the alleged installation and commissioning services rendered by the 

foreign supplier, the situation was revenue neutral and hence, as held by the 

Hon'ble Supreme Court in cases like Normodo Chernotur Pharmaceuticals Ltd. 

reported in 2005 (179) ELI 276 (S.C.), no proceedings could have een initiated 

against them. 
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(v) The show cause notice dated 19.09.2019 for the import made in March. 

2014 and June 2015 was barred by limitation and therefore, invocation of 

extended period of [imitation is riot justified; that the demand of service tax on 

the same issue for the prior period i.e. March, 2012 in the appellant's own case 

is pending before Hon'ble CESTAT, Ahmedabad. The appellant has filed on 

appeal against the order of the Cornmissioner(Appeals) before the Hon'ble 

CESTAT, Ahmedabad wherein the identical dispute was raised by the 

department. Therefore, the department was aware of the fact that the 

appellant was importing machinery without payment of service tax from the 

date of issuing first Show Cause Notice way back in January , 2016 and proposal 

to demand service tax was made by invoking extended period of limitation. 

Therefore, the Adjudicating Authority has no jurisdiction to confirm demand of 

service tax for the subsequent period by invoking extended period of limitation. 

The action of the Adjudicating Authority is contrary to the law [aid down by the 

Hon'ble Supreme Court in case of Nizam Sugar Factory -2006 (197) E.l. .T. 465 

($.C.) wherein the Honble Supreme Court has held that demand for the larger 

period of limitation cannot be made on the ground of suppression of facts when 

all relevant facts were in knowledge of authorities when first show cause notice 

was issued. Therefore, the invocation of extended period of limitation is 

unlawful and the impugned order deserves to be set aside. 

(vi) The Adjudicating Authority has also misdirected himself in imposing 

equal amount of penalty when there was a clear doubt about service 

tax liability on port of the appellant herein. It was not a mandatory condition 

that penalty equal to the amount of service tax involved is to be imposed in 

every case as the adjudicating authority certainly possesses discretion to impose 

a lesser penalty or a token penalty considering the facts and circumstances of 

each case. The action of imposing penalty equal to the amount of service tax 

alleged to have been evaded by the appellant company is therefore, 

unreasonable and hence, liable to be set aside. Section 78 of the Finance Act 

provides for a penalty equal to the amount of service tax determined under the 

Act in cases of fraud, collusion or any wilful mis-statement or suppression of 

facts or contravention of any of the provisions of the Act or the Rules made 

thereunder with an intent to evade payment of service tax. In the present case, 

there has been no such intention to evade payment of service tax on the 

appellant's part and therefore, Section 78 was not attracted at all. 
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4. In hearing, Shri Amal Dave, Advocate appeared on behalf of the Appellant 

and reiterated the grounds of appeal and filed additional written submission 

dated 17.1.2020 wherein grounds raised in appeal memorandum are reiterated. 

5. I have carefully gone through the facts of the case, the impugned order, 

appeal memorandum and submission made by the Appellant at the time of 

personal hearing. The issue to be decided in the present appeal is whether the 

impugned order confirming service tax demand of Rs. 34,65,759/- under Section 

73 and imposing penalty under Sections 77(1), 77(2) and 78 of the Act is correct, 

legal and proper or not. 

6. On going through the records, I find that the Appellant had imported 

certain machineries on 25.3.2014 and 4.6.2015 and the overseas supplier 

provided installation and commissioning service to the Appellant. The 

adjudicating authority confirmed service tax demand on the grounds that sale 

price of the machineries was inclusive of installation and commissioning charges 

for and since the Appellant had received services from a person having business 

establishment outside India, the Appellant, being recipient of service, was liable 

to pay service tax in terms of Section 66A of the Act. 

6.1 The Appellant contended that they had discharged Customs duty on the 

entire purchase price of the machineries and hence, the proceedings for 

recovery of another tax on the same amount paid for the same transactions was 

not justified; that the Adjudicating Authority erred in considering 40% of the 

purchase price of the machines as value of installation and commissioning 

service by wrongly holding that the entire transaction of import was works 

contract; that composite contract could not have been vivisected by the 

Adjudicating Authority for levying service tax on a part of composite contract 

and relied upon CESTAT Order No. A/11894/2019 dated 17.9.2019 passed in the 

case of Rahit Air Bubble Pvt Ltd Vs CCE, Rajkot and case law of Bhavik Terryab - 

2017-TIOL-1429-CESTAT-DEL. 

7. I find that import of machineries and installation and commissioning 

services provided by the overseas supplier to the Appellant are not under 

dispute. It is also not under dispute that charges for installation and 

commissioning of machineries were not separately paid by the Appellant. The 

Adjudicating authority considered 40 % of the value of machiner as installation 
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and commissioning charges for the purpose of determining service tax. I find 

that the transaction entered by the Appellant with the overseas supplier was 

that of purchase of machinery and installation and erection was incidental to 

sale/supply of the said machine. It is also on record that the Appellant had not 

separately paid any charges towards erection and installation of machines. 

Under the circumstances, artificially bifurcation of value of machines and 

demanding service tax on 40% of value of machines is not sustainable. Further, 

the Appellant had discharged Customs duty on the entire sale value of the 

machines and demanding service tax again on 40% of value of machines is 

erroneous. 

8. I rely on the Order No. A/11894/2019 dated 17.9.2019 passed by the 

Hon'ble CESTAT, Ahmedabad in the case of Rahil Air Bubbles Pvt Ltd, wherein in 

identical facts of the case, the Hon'ble Tribunal has held that, 

"The brief facts of the case are that the appellants have imported bubble wrap 
manufacturing machine. They have paid the custom duty on the entire bill value of 
the machine. The case of the department is that the supplier has undretaken erection 
and installation of the machine. Therefore, the service of erection and installation 
are provided by the foreign party to the appellant. Therefore, the appellant is liable 
to pay service tax on the reverse charge mechanism in terms of section 66A of the 
Finance Act, 1994. For this purpose, the sale value of the machine is artificially 
bifurcated by applying the notification No. 19/2003-ST dated 21.3.2003 whereby 
the 33% was taken as service and service tax was demanded on such portion. 

4. We have carefully considered the submission made by both sides and perused the 
records. We find that the entire transaction is of purchase of imported bubble wrap 
machines. The appellants have discharged custom duty considering the total value 
of machine shown in the invoice. There is no separate charge for service such are 
erection and installation of such machinery. On the total value of the invoice, 
Custom duty was paid. The erection and installation is incidental to the sale/supply 
of the machine. Therefore, the entire transaction is of sale and purchase of the 
machine and, hence, no service is involved. Therefore, no Service Tax can be 
demanded. This issue is squarely covered by the Tribunal judgment in the case of 
Bhavik Terryab (supra) wherein the Tribunal has passed the following order. 

"5. We have heard both sides and perused the appeal records. We note that 
there is a certificate issued by the jurisdictional Superintendent of Central 
Excise on 07.07.2006 in connection with the appellanrs obligation under 
the ECCG Scheme indicating the installation of 2 of the machines prior to 
18.04.2006. Similarly. there are certain indications, based on the 
correspondence entered into by the appellant with the supplier of machines, 
that the supplier appears to have had an establishment in India during the 
material time. Further. the contract for importation of this machinery is, 
admittedly, a composite one for lump-sum payment which included 
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installation and erection of the machine at the appellant's premises. The 
custom duty on the whole value is claimed to have been discharged by the 
appellant. In such situation we ST/186/2012-ST [DB} find that the question 
of subjecting a portion of the invoice value for service tax purpose is not 
sustainable. In this connection, we refer to the decision of the Tribunal in 3 
ST/71/201 l-DB Allengers Medical Systems Ltd. vs. C.C.E., Chandigarh — 
2009 (14) SIR 235 (Iri.-De1.) and Alidhara Texspin Engineers vs. 
Commissioner of Central Excise & Customs, Vapi - 2010 (20) SIR 315 
(In. -Ahmd.) 

6. The Tribunal, though dealing with manufactured item held that if the 
contract is all inclusive lump-sum without any separate split up for erection 
and commissioning and excise duty was discharged on the whole value, 
there is no liability to service tax on the part of the value. 

7. We find, prima-facie, the split up of value for service tax purpose, when 
the whole value has been subjected to customs duty towards import of 
goods, is not sustainable. However, the basic facts like contract and the 
invoices alongwith the other issues raised by the appellant is to be examined 
afresh by the original authority. We also note that composite non-
vivisectable contracts are not liable to service tax under the category of 
,,works contract service" prior to 01.06.2007 as held by the Hon"ble 
Supreme Court in Larsen & lubro Ltd. 2015 (39) SIR 913 (SC). 

8. Considering the need for venifiing all the factual details and non 
consideration of facts placed by the appellant at the 5 SI/186/20 12-ST [DBJ 
time of original decision, we find it fit and proper to remand the case to the 
original authority for a fresh decision. Since the matter is remanded, all 
other issues are kept open including the question of time bar raised by the 
appellant. Accordingly, the appeal is allowed by way of remand." 

From the above judgement. which is relied upon various decisions of this Iribunal  
where it was held that in case of import of machine including the erection and 
installation, it is not permissible to artificially bifurcate the service value from the  
total value. Accordingly. no Service lax can be demanded for such import. Being 
an identical issue and the facts involving in the present case, it is squarely covered 
by the judgment of Bhavik lerryab (supra). Following the ratio of the said decision, 
we set aside the impugned order and allow the appeal." 

(Emphasis supplied) 

9. I also rely upon the order passed by the Hon'ble CESTAT, Ahmedabad in 

the case of Alidhara Texspin Engineers reported as 2010(20) STR 315, wherein it 

has been held that, 

"14. Ratio of all the above decisions is to the effect that where an activity so 
integrally related and connected with the manufacturing activity and the purchase 
orders are for the complete plant and machineries, duly commissioned, without 
showing any segregated amount recovered for erection and commissioning and 
where the entire contract value is taken as an assessable value for the purpose of 
payment of excise duty, no service tax is liable to be paid by the assessee....... 
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10. In view of above, I hold that confirmation of service tax demand is not 

sustainable and required to be set aside and I do so. Since demand is set aside, 

recovery of interest and imposition of penalty under Sections 77(1), 77(2) and 78 

of the Act are also set aside. 

11. I set aside the impugned order and allow the appeal. 

12. '31diRf 'I&F c  [LIkI 3q'Icld d 'iildl 

12. The appeal filed by the Appellant stand disposed off in above terms. 
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