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Rajkot / Jamnagar / Gandhidham
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M/s Rolex Rings Pvt Ltd, Near Rajkamal Petrol Pumps, Gondal road, Village: Kotharia, Rajkot.
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Any person aggrleved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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P peal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax /\{)pellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (LEST/\T} at, 2" Floor
Btl)'laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(af
above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise Appeal) Rules, 2001 and shall be accomopamed z?qgamst one which at least should be
accompanied = by fee  of Rs. 1,000/- where  amount  of
dutydemand/mterest/é)enalty/refund i1s upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
form of crossed ban aft in Tavour of Asst. Registrar of branch of any nominated public sector bank of the

lace where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 5
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The appeal under sub section gl of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shal] be
filed in quadrughcate in Form .S as prescnbed under Rule 9(1 ‘of the 'Service Tax Rules, 1994, and Shall
be accompame by a cop{y of the order appealcd against (one of which shall be certified copy) and  should be
accom}%amc by a'fees o 000/- where the amount of service tax & interest demande 3,&, penalty levied
of Rs Lakhs or less, Rs. 5000/~ where the amount of service tax & interest demanded & penalty levied 1s
more than five lakhs but not éxceeding Rs. Fifty Lakhs, Rs 10,000/- where the amount of service tax &
interest demanded &, penalty levied is more than filty Lakhs rupees, in the form of crossed bank draft in
favour of the Assn%tant Registrar of the hench of nominated Pubhc Sector Bank of the place where the bench
of Tribunal is situated. / Application made for grant of stay shall be accompanied by a ljc)’e of Rs.50
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The apgca] under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central EExcise/ Service Tax to file the appeal before the Appellate Tribunal. )
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, )

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D,
(i1) amount of erroneous Cenvat Credit taken;
{i11) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision applicatign to Government of India: N . .
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A revision application lies to the Under Sc(‘r('lar){, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
1100071, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-3513 ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from gne warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warchouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to’anv countrv or territory outside India.
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In case of goods exported outsidelndia export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order i1s passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the FFinance (No.2) Act, 1998.
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The ab/ovv apIplica[ion shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central bxcise
(Appeals) Rules, 2001 within 3 months {rom the date on which the order sought to be a{)pcaled af%amst 1s
communicated and shall be accompanied by two copies each of the O10 and Order-In-Appeal. It should also_be
accompanicd by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.

TASTA A=A & gqra et fpaita o £ smrdt £ s etz . . . L
STET FA TEY T AT = A1 TAH FH 27 AT =0 200 /- FT QA BT ST e qf% 5 7R UF A7 =99 2 AT A1 AL =
1000 -/ F1 AT B s ] . )

The revision application shal] be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ancli)pRs. 1000/- where the amount involved is more than Rupees One Lac.
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case,if the order covers variousnumbers of order- in Original, fee for cach O.1.0. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal {o the Appellant Tribunal or the one application to the
CenhtraJ Govt. As the cas€ may be, is filled to avoig scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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S copy of application or 0.1.0. as the b i the order of the adjudicati thority shall |
One copy of application or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a
court l’epé' stam%pof Rs.6.50 as prescribed under Schedule-1 in terms of the Court Fee Act,; 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest {)1‘0\'1510113 relating to filing ol appeal to the higher appellate authorty, the
appellant may refer to the Departmental website www.cbec.gov.in
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Appeal No.V2/17/RAJ/2020

:: ORDER IN APPEAL ::

M/s Rolex Rings Pvt. Ltd., Near Rajkamal Petrol Pump, Gondal Road,
Village: Kotharia, Rajkot. (hereinafter referred to as ‘the appellant’) filed the
present appeals against OIO Nos. 22/DC/KG/2019-20 dated 28.12.2019
(hereinafter referred to as the ‘impugned order’) passed by the Deputy
Commissioner, GST & Central Excise, Division, Rajkot-II (hereinafter referred

to as the (‘adjudicating authority’).

2. During the course of audit of the financial records of the appellant by the
audit officers, during the period from April, 2011 to March, 2013, it was
observed that the appellant had wrongly availed Cenvat credit of Service Tax
paid on services received in the name of Inspection and Warehousing.
Therefore, Show Cause Notices were issued to the appellant for the period from
April-2011 to March-2013 and October-2015 to November-2016. The said
Show Cause Notices were confirmed by the adjudicating authorities. Despite,
this, the appellant had not reversed/paid the wrongly availed /utilized Cenvat
credit alongwith appropriate interest and penalty.

2.1 Therefore, a Show Cause Notice dated 05.03.2018 for the period from
December-2016 to June-2017 was issued to the appellant for Rs. 1,94,079/-
under Rule 14 of the Cenvat Credit Rules, 2004 read with Section 11A(1) of the
Central Excise Act, 1944. The said SCN was confirmed vide the impugned order
dated 28.12.2019 along with interest and equal penalty under Rule 15 of the
Cenvat Credit Rules, 2004 (hereinafter referred to as “CCR”) read with Section
11 AC of the Central Excise Act, 1944 (hereinafter referred to as the “CEA”).

3. Aggrieved, the appellant filed the present appeal interalia on the following

grounds:

3.1 That the fact proves beyond doubt that the said services were availed for
performance of our business commitment and can be said to be covered under
the category of manufacturing activity; that the said service were related to the
manufacturing and therefore , issue cannot be treated as availed after

‘manufacturing and clearance of final product and hence credit as claimed is

clearly allowable.

3.2 That the allegations are not sustainable as various audit parties have
audited their statutory records and have also noticed such credit therefore the

proceedings initiated is liable to be dropped, and also the provisions of Section

b
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Appeal No.V2/17/RAJ/2020

11 AC cannot be invoked, hence the proceedings initiated is liable to be set

aside.

3.3 That the issue involved is in regard to availment of credit of service tax
paid on the services availed for inspection and warehousing of the excisable
goods; that the basis of the proposal is that the activity is a post manufacturing
activity and is availed after removal of the goods; that it is settled law that
credit of service tax is not restricted for the activity carried on till removal of
goods; that the ‘input service’ definition also includes services which are
availed post manufacturing activity; that the services availed for the inspection
and warehousing of goods is a pre-condition of the goods sold to the respective

buyer and hence the said activity is a part of business activity.

3.4 That they relied upon the case of M/s Radhe Renewable Energy
Development Pvt. Ltd. Vs CCE & S.T, Rajkot reported in 2015 (315) E.L.T 33
(Tri.-Ahd.) whereby the law is settled that credit need not be restricted to the
activity within the factory premises, it was also observed that the assesse being

acted in a bonafied manner extended period of limitation are not applicable.

3.5 That their service providers were providing services not only of warehousing
but was also handling other persuasive action and was also maintaining stock
as per the requirement of their customer and hence such activity is covered by
the inclusive portion of the definition of word ‘input service’ and hence credit as
claimed is available. In this regard they place reliance to the decision of Hon’ble
CESTAT, Mumbai in the case of M/s Reliance Industries Ltd. Vs Commissioner
of C.Ex. & S.T (LTU), Mumbai reported in 2016 (42) S.T.R 384 (Tri.-Mumbali)
and the decision of the CESTAT dated 25.07.2019 in their own case; that in
view of the settled law, extended period of limitation and suppression cannot be
invoked; that they have requested to allow the appeal and set aside the

impugned order.

4. In hearing, Shri Paresh Sheth, Advocate appeared on behalf of the
appellant, he reiterated the written submissions of appeal memo and requested

to drop the proceedings.

S. [ have carefully gone through the facts of the case, the impugned order,
grounds of appeal of the appeal memorandum and oral submissions made by
the appellant during the course of personal hearing. The limited issue to be
decided in the present case is whether the Cenvat credit is admissible to the
appellant on the service tax paid on the services of Inspection and

Warehousing.
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Appeal No.V2/17/RA1/2020
6. The issue involved in the present appeal is the eligibility to avail the Cenvat
credit on the input services which were utilized by the appellant during the
course of his business of manufacturing of final products on which
undisputedly Central Excise duty is paid. There is no dispute that the
appellant is eligible to avail Cenvat credit. The dispute is relating to whether
the said services i.e Inspection services and Warehousing services are used in

or in relation to the manufacturing of final products or not.

6.1 On going through the records, I find that the appellant had carried out
inspection of the goods supplied by them at the premises of their customers.
The said inspection has been carried out by some Inspection agency and they
raised invoices on the name of appellant. The appellant in turn availed cenvat
credit on the same. Further, the appellant has availed the warehousing facility
for storing materials/maintaining stock as per the requirement of their

customers.

6.2 The appellant has contended that the inspection service is not used for
removal of goods but used for inspection of goods only to be sold to the
customers. They have further contended that as per their agreement with the
customers, the appellant is under obligation to carry out inspection at the
customer’s end in respect of the goods manufactured and supplied by them.
They have also submitted that their service provider had not only provided
warehousing services but also handled other persuasive action and maintained

the stock as per the requirement of the customers.

6.3 On plain reading of the definition of ‘input service’ as per Rule 2(l) of
CCR, 2004 it is evident that ‘activities relating to business’ such as have been
excluded from the definition after 01.04.2011. Moreover the services used in or
in relation to manufacture and clearance of final product upto the ‘place of
removal’ is included in the definition of input service’ The service of inspection
service is, obviously, used after the clearance of the final product from the
factory which is the place of removal. Also the inspection services and
warehouse services are not an essential service for manufacture of the goods
and the goods can even be manufactured without availing these services.
Further, I note that the adjudicating authority has also observed that no
agreement has been submitted by the appellant to substantiate that the said
service was a precondition of the goods sold to the respective buyer. Therefore,
sald services cannot be treated as services in and in relation to manufacture,

directly or indirectly, of finished goods and clearance upto the place of removal.

Page50f 8




Appeal No.V2/17/RAJ/2020

6.4 Further, I find that the inspection and warehouse service are not falling
even in the inclusive part of the definition of input service. The services
mentioned in the inclusive portion of the definition are those in relation to
modernization, renovation or repairs of a factory, advertisement or sales
promotion, market research, storage upto the place of removal, procurement of
inputs, accounting, auditing, financing, recruitment and quality control,
coaching and training, computer networking, credit rating, share registry,
security, business exhibition, legal services, inward transportation of inputs or
capital goods and outward transportation upto the place of removal. Thus as
per the definition of ‘input service’, inspection and warehouse services does not
figure in the said definition. In view of the above, I am of the view that
inspection and warehouse services do not fall under Rule 2(]) of Cenvat Credit

Rules, 2004.

6.5 As discussed above, Rule 2(l)(ii) of CCR, 2004 defines the eligible category
of services for availing Cenvat credit. The said definition of input services states
that the services used by the manufacturer, are required to have a nexus with
the manufacture of the final product and clearance of the final product upto
the place of removal. From plain reading of the definition of ‘Place of removal as
defined in Rule 4(3)(c) of the CEA, 1944 and the services which are enumerated
in the inclusive clause of the ‘input service’ which applies to both, in the
context of the provider of output services as well as the manufacturer, it is
clear that two definitions have to be read in tandem. Therefore, all the activities
relating to business, which are used by the manufacturer in relation to the
manufacture of their final product wupto the place of removal alone will be
eligible. After the final products are cleared beyond the place of removal, there
will be no scope for subsequent use of service to be treated as input services.
Therefore, services utilized beyond the stage of manufacture and clearance of
the final product from the factory cannot be treated as input services. Thus, for
the purpose of ascertaining the admissibility of Cenvat credit on services, the
nature of the service availed should be in consonance with the above

parameters.

6.6 I also find that the appellant also could not establish any nexus between
the services availed by them and the manufacture of the finished excisable
goods as required in view of the ruling in the case of M/s Vikram Ispat Vs CCE,
Raigad -2009(16) S.T.R 195. In this case it was held that any service to be
brought within the ambit of definition of ‘input service’ should be one which

should satisfy the essential requirement as contained in the majn part of the

Page 6 of 8
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Appeal No.V2/17/RAJ/2020
definition. This requirement is equally applicable to the various items
mentioned in the inclusive part of the definition as well. The Hon’ble Tribunal
further held that no credit can be allowed unless the appellant provides nexus
between the services and the manufacture of the final product. Since, in this
case no nexus has been established, I rely upon the above decision and hold
that the services in the subject issue do not fall within the definition of ‘input

service’.

6.7 1 also note that the Hon’ble Supreme Court in the case of M/s Maruti
Suzuki Vs Commissioner [2009 (240 E.L.T 640) S.C., has laid down that the
nexus has to be established between the input and input service on one hand
and the finished goods on the other hand. Even the larger Bench of Tribunal in
the case of Vandana Global Ltd. Vs CCE, Raigad-2010 (253) E.L.T. 440 (Tr1.-
LB) has applied the decision of the Hon’ble Supreme Court in the case of
Maruti Suzuki (supra) according to which credit in respect of input or input
service is admissible only if it is integrally connected to the manufacture of the

finished excisable goods.

6.8 Further, I find it relevant to point out that the original definition of ‘input
service' contained in Rule 2(1) of the Rules, 2004 used the expression ‘from the
place of removal'. As per the said definition, service used by the manufacturer
of clearance of final products from the place of removal' to the warehouse or
customer's place etc., was eligible for Cenvat Credit. However, vide amendment
carried out in the aforesaid Rules in the year 2008, which became effective
from March 1, 2008, the word ‘from' is replaced by the word ‘upto'. Thus, it is
only ‘upto the place of removal’, that service is treated as input service. This
amendment has changed the entire scenario. The benefit which was admissible
even beyond the place of removal now gets terminated at the place of removal
and doors to the cenvat credit of input tax paid gets closed at that place. This
credit cannot travel therefrom. Thus, in view of the above, the above services in
quéstion do not have any nexus with the manufacturing activities and as such

do not fall within the ambit of the definition of ‘input services’.

7. I further note that the appellant has relied upon the CESTAT,
Ahmedabad’s Final Order no. A/11400-11401/2019 dated 25.07.2019
Ahmedabad in their own case wherein the Hon’ble Tribunal has decided the
issue for the preceding periods in favour of the appellant. In this regard, I find

that Department has accepted the case on monetary grounds only and not on

merits.
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7.1 In view of the above discussions supported by the judicial
pronouncement of the Apex Court, all the submissions/ reliance placed by the

appellant do not hold good.

8. Regarding penalty imposed under Rule 15 of CCR, 2004, I find that the
Appellant wrongly availed and utilized Cenvat credit of service tax paid on
inspection service and warehousing service, which is not admissible as
discussed supra. The Appellant, thus, contravened the provisions of Cenvat
Credit Rules, 2004 and therefore, the Appellant has been rightly held liable for
penalty under Rule 15 of CCR, 2004.

8.1 In view of above, I reject the appeal and uphold the impugned order and
confirm the demand of Rs.1,94,079/- under Rule 14 of CCR, 2004 alongwith
interest and uphold the penalty of Rs.1,94,079/- imposed under Rule 15 of
CCR, 2004.

9.  ydierwal @RI gof #1 S Ifler F Fverr sRE aOF @ B smar §

9. The appeal filed by the Appellant is disposed off as above.

b~ A\ o

(Gopi Nath) /
Commissioner{(Appeals)
By Regd. Post AD

To,

M/s Rolex Rings Pvt. Ltd., . ddeg g Wi, <.,

Near Rajkamal Petrol Pump, Gondal INHHA USId U & U1, Med VS, TS

Road, Village: Kotharia, Rajkot. Pl ?T\Aﬂﬁ—c'l

Copy to:

1) The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2) The Commissioner, CGST & Central Excise Commissionerate, Rajkot.

3) The Deputy Commissioner, CGST & Central Excise, Division, Rajkot-II.

4) Guard file.
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