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T atTar('1) Tf; -I ss5 f1 fkfk Ii'-. a'i'Th Tfnft / ftfiT 
Any person aggrieved by this Order-in-Appeal may file an appeal to 
way. - 

(A) 4'isi ap 3'4i' ap;u n'm -ii'(Thfla iaifrui'a2 s'fi'r ls  
1T 2f 1BTT, 1994 9TTT R6 iii/(i ft2+°r ai ft fl aTT4 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 3513 of CEA, 1944 / Under Section 

o4i-."'i '-ii- rcsfrr arafr sii'i 4isr ps t.-ia a'-ait lT' i'- il'11'11'T ft ft'PI '1i, 'Tt v'1i'. 5 2 - - 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RE. Purarn, New 
Delhi in all matters relating to classification and valuation. 

(ii) 'i"'-t 'iP"/s'a 1(aJ oii  ITt at'fli ai'iii m eraft t'fiA 41st tus 'ii-I 9T 1T  i'fl"fly n-r1tarr 
(f'a-)ft u-,lj rftftsrr fiT 'rti,si"fl noi 4lsr.f talT- ,' '/ 0-iTT ft 41.1) 1Tf1tI 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a 
above 

ii'fi4lo nT1-al-ftP1T;- IT al'lrtT ai'fia 9tTPt T2Ir t#'lo a'-'ii 5[°IT (N11'4lflsisI'l"fl, 2001, fThtrat 6 IT 1-i"ie fti1'i fr" 
ap '' EA-3 'ITt 'ITT 9ftt9T ITIf 2.ti 41'It 9Tfrr I 'ITi i)'IT'l rr'Ic arra 'p'r a' ft aTtar ,-ol4 ft TltT rr 
inat n'r a#'rr xTrr 5 ii' 'iT -t.'-i ¶IT 5  iiu T'Trr alT 50 -ii' TT 9'alT lTPIT 50 '-ti'a T"JU  R' 3119'I rr 'ITITaT: 1,000/- 'iki 
5 000j-  ' lTTITT 10000/- IT'It91l'i rnTa1ft'2 ¶a'l )talr1 a7'ITraj I ii.1, an1tthal al'fi415 ran'iTrftrsr 
1i i T s-'i s "6i"-'i T 'ITIT '1 24  ft  ali1i ' T 4'i TVTT Ii1r' 4i2 r 'r i 'irrr 2 ii ji n aif"'rr I rr'ift'r -'i rr 
'-t" it .i 1"s ft 'in- it  q'i'i 'i'ftrr ii-' t s .t 11  -araliftoTir ft Jrralal iTt I Tp5  2T4  (a 4P'T) T 2' .,s - 'I 'IT T 

T500/.TITTITTif)1 aisi s,".iiftsrr 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 
6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied aaainst one which at least should be 
accompanied by a fee of Rs. 1 000/ Rs.5000/ , Rs.lo,000/ where amount of 
dutydemand/mterest/penalty/refund is upto Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector barfk of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

st'fl"fls rnTITfFITTUT 'rrr at'fai 2i srffftTIT,l994fr 9V1 86(1) '1 4'i"i'-i "iii' fTr'IT0ft, 1994 'iT fPTIT 9(1) 7 'it 
f1)TIIP'lAl-{ST 5ITalT'9fiTlTftTIT flfl'iTit'JtTflfNft4I1i"T 140TT( 

rr 2 -s 2 'i -' , 41 aTfTr) itT" '9TT 'T ITT! IT ITT! iTT IT 'iT T alt7 "-III 4 ft an-'i -at i ft writ 2rr ll 1 "I I t  S III 1' 5 
'ii alT i-f IIT 5 alT'S T1T iTT 50 ui'i J'TTT 9'IT id'-T'iT 50 "tb ?'T1T IT 4ft1T alT aPTaT :  1,000/. 'P1, 5,0007- alal 
lQ 000/ 'ti rr 1121 isi ."jT ft tiff eru 'iii f1PIiri 'r Tt rrri S.IFT -i Ii Thr 'iTTTfirTTTr ft n -ii T ZTyPTT 
"liasi" 117 ITrir itftrfr aft sia6as T4'iTal'rTr .'iiJ.f  "'ii f.f4'iTtrTiTP1l-'t-aT 41'il ii2" i IT fffiTTT'VTT t"'TT'i. tTTtTt"T 
Dii alTTt-'tIP' TDRtITa4fP'41ITrf afflJrr'Sfral' I TTTiT aTrJT("' .lT7)T (lIT .'tN"4 fTiTT.T50lt/ ITTii TT 

O  1/ 

The appeal under sub section LiLof Section 86 of the Finance Act, 1994, to tie ,ppe1late Tiibunal Shall be 
filed in quadruplicate in Form 5.1.5 as prescribed under Rule 9)1) pf the Service lax Rules, 1994, and Shall 
be accompanied by a copy of the order appealed against (one of which shall he certified copy) and should be 
accompanied by a fees 01 Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 
of Rs. Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 
more than five lakhs but not excee4ing Rs. Fifty Lakhs, Rs.10,000/ where the amount of service tax & 
interest demanded & penalty levied is more than fifty l,akhs rupees, in the form of crossed hank draft in 
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 

s situated. / Application made for grant of slav shall he accompanied h' a Fee of Rs.500/- 

Sardarnagar Main Road, Near Astron 

nws rfT is" a' s'i 
the appropriate authority in the following 

P7 tftftrit,l944 ft 9TTT 3513  

86'of the Finance Act, 1994 an appeal lies fo- 



(i) 

(C) 

)v) 

¶ 
I'i fific'r,iy94i T1  86 47tTIrTTt1 (2) TT  (2A( T t'i)'i '* r i1'i t'if, iii fi4'i, 1994 9(2) r 

'a'- S.T.-7 TI -i(i 1T  'P4 -'u ['TI NTI ti"t (t'fi), 3"4I' TTI 
4t 'af11 -1'io T (TInT itfk tPTtFi11 aI'-Ii'n1") 4P' 41{'-t. iTTI ait. ti',-t. t. -'io 'ui '-'-'t./ 

TI ,t'fi4i' .i i iRt 'e TI tV4' -t i TI v1 TrTII r 'Af  "ft nri' 'iio 'fr ai'Fi I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A( of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service 'lax to file the appeal before the Appellate 'l'ribunal. 

4'Ii4r 'J[TI, i'll' J[4TI TI '-1'I't. A'1141'1 T XTIiT (') 'Al t'li"i u'iA tT '4I' [T rfJft'nT 1944'ft irrTr 
35TI -t'-f, TI 'ft )' 44r4 4tt1ftI'TIT, 1994 'ft '4TT 83 9 A"l')'f 4N TI 'fr ii'j 'ft i' *, 'r ti"r 'li t'lt4i  ift"i 
t'li' i -'lI' !'[7'/1 TI 10 'A1It (10%), 9 '11'i ¶19  4111 1 T'i , TI '9'T, 9  1T)i4T lt(-ii 4, TI 
l'l -IH f4'II ti", T'I'9 f't uTTr 3'i4'i i'u f  -i'fi tftf't n-fi -. q'ri'ft rfrc't 'r 

i'n'i "p rr  'i t'ixi f,  TjTT i419" i1'f  in'fl- 
IT7  11 'fti 3tii'i ''t.'4 

(ii) 11C  A'41 'ft4t ir% i'i'i nfi 
(iii) '1iT .'i'n )1i'4i"fl ¶ ftnr 6T it'i'-i TI' s.i4 
'TtTPAIaTT9'14i'4 ( 2) nF1ftPT7t 20l4 

TI "A'li'l TI 'T'I .i'f ¶1971/ 
For an appeal to be filed before the CES'l'A'l', under Section 351" of the Central Excise Act, 1944 which is also 
made applicable to Service 'l'ax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the 'l'ribunal on payment of 10' of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs 10 Crores. 

Under Central Excise and Service 'fax, "Duty 1)emanded" shall include 
amount determined under Section 11 D; 

ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Sectioi1 shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the inance (No.2) Act, 2014. 

"lIl.il 'f('f9tttTfll' 3I't 
Revision application_to Government Qf India: 
'rzt 'n'r 'ft +ru'jHifct 1i{ -t in'ir ifi i"n' ttf19iT,l994 'ft uTrt 35EE ''ji 't 
ii'-i '4 7,3.-tftT'lT ATTI.1 T9Tr1,1'49 rflT99, TP9 f'TI'1, r(t R1119, i) 'it' 'aa -t, P99 P19, Pf P!41-1 10001, TI 
ii.ii uF"s / - 
A revision application lies to the Under Seeretary to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Delhi-
1 1000 1, under Section 35EE of the CEA 19'14 in respect of the following case, governed by first proviso to sub-
section (1) of Section-3511 ibid: 

¶ftf1 -'-n'i T ai 'fit Tt.- III 14'tI PT7 T1ft4't ti n-i it i I ITT II 'I'ii T-'I 'i itr)ft- ft it-it 'it 'iii zt-tfl. 
ftf1  TI  1' 1TI' l-iI iT I'i4. ¶ 'Thi'j, TI ,1 59 1 TI '-ti"IP 197 ¶ 'A'-1'-11"1 it 'fUll, ft4 'i.i''ii.i TI 
H -il' 59T7 iii it HIH'l 91/ 
In cage of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

'1T17T .4!" fr'f' 7TPT 1TT11141'l TIlfdititi"iTit .449 ¶P17TI T11"'i'I4 41" [9'T(f i ) Tao-ii it 
itt 'iNi it aiy' ft4t n TI xit 'in FHt'i 'ft 'elf 4.i / - - - - 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the niahufacture of the goods which are exported to any country or territory outside India. 

i'91 "[TI TI "-j'viI'l )'i.i' )HI 'HI''l 'l'll'H it1'HI{ TI 11T7 )i'ii f'i.ai 'I'-lI 4i / 
In case o[goodsexported outsidelndia export to Nepal or Fihutan, without payment of duty. 

i[Mi it 4I".- f it 4J19T9 it ¶ 'ii'   'ii "it   tnt 19t' AT rrl'rr it t"7 'II H 'ft rp & 
itt I'{-t. (TItt7)it n'i fi'i T.-iaa (9' 2)1998 'fIum 1099 'r ¶i"i'i 'ft rlm-ft"t at -r -llllHira1 TTT1  (-:4 ,, 

7 
Cfeclit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act o'r the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act,1998. 

4 1 lIH"f 'ft TI A1I Al Al 4 '4 i E,A 89 III 'ft I-4 41"i [9 (All i){i AHIH '('I 00,j it (-kit-iT 9 it 141 II  a 
it 'l'A'A"I 9 3 "ITt T 4-i'I -f 'ft 'iili '4l1" I '4' 97 '141'i'i it 9T TIt  1TIF 9 t'li"i nt"'r itt ST 'if'i'.ii 'l'-lfl 'ft 'ieli 911t"i 919 

ut 'A 7"1I 'J[TI ¶fttftTit, 1944 'ft ¶ATrT 35-EE it iei ti1'-i [7 'ft IH'(-1 it 7t"T it 9'U' TI TR-6 'ft '-i'to 'ft 'ii4i 
aifyui / 
'I'he above application shall be made in duplicate in I"orm No, EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the (late on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-ln-AppeaJ. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 3n 
EE of CEA, 1944, under Mator Head of Account. 

'lTlt'i't ii-ii 1T9 1'-l1'f o Po"'[97  'f1'i17pA'fl 'ft 'i-li ai1ir I 
9791 '-l'lH '94 1197  "lI'I ""i4 PT 1'7t 911 itisT " a 200/- itt'-t'I1I'4 )"t.'.lI 19TT  lU' I1 'l'lO TTIT 1197  nli'.4 "'4'T it' .,iln itt Pt "4 
1000 / TI "-l'l'lil ftTI 'ill - 
The revision application' shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/-- where the amount involved is more than Rupees One Lac. 

'7 14V"t 11 T 7 7TtJr1 TI '4'4 Ii tall  A 1 T 147 1 T FnT  [TI TI jI II'4 4 9 9 lt 1 'ii HI I I 1 Al "'it 9799 "17 "T( 
"fr 'ft tl"il 'i'fi 'i-el it 'ia'i it f1T  TI4Il' If1 '11'li'41'-t H'1lf1'4.''JI 'i °'itt'Ti,i PT 'i-'A "l''i.i' TI ITT '14IH'it (-kilt iI'iI I / In 
case,if the order covers variousnumbers of order- in Original, tee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal in the Appellant tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scniptoria work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each, 

9-T197'JITf.I7 ."AIHI'lH 'j"l. '14'ftlftt'inil, 1975, '-IT '144t-1 k itpn-i' 9TI  9r rrt neil urki'r'ft 'ik 'IT fkitlfr!'T 6.50 '.'4H TI 
il''i.ftP99TtI'4i lI('InI / 
One copy of application or 0.1.0. as the case may be, and, the order of the adjudicating, authority shall bear a 
court feC stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

'fit i[77, TelhlT 'Il': 59it iT -1I'f. 51'1141'A -'1IHII.t't,''J1 ('ii'- fkfr) IlA'4lH'-(-1, 1982 iT s-f$i-t 1T9 91'p' 997fi9'9 Hl 44'fi itt 
'4r11 it 9P197tftP19l 'ft'iti-tsii'i.f'i (-kilt 'it -il it / - - 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

'3' 'T'lI'1I't PT19't.lij 311 4'f1l,'iIr'4l 'i.'H '4419"'1 lI'49, (-9157  '147 H'fHlll 'AIHlilTl't it ¶ii', i4'IIIiff '-4I'ft'.I 
www.cbec,gov.in TI 519'-l'i.-i t I J - - - - 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant mat' ret'er to the Departmental website www.c'bec.gov.in 

Q 
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Appea No: V2/107/RAJ/2019 

:: ORDER-uN-APPEAL::  

M/s Poojara Telecom Pvt. Ltd, Rajkot (hereinafter referred to as 

"appellant") filed appeal No. V2/107/RAJ/2019 against Order-In-Original No. 

07/D/AC/2019-20, dated 29.05.2019 (hereinafter referred to as "impugned order") 

passed by the Assistant Commissioner, Central GST Division Rajkot-1 (hereinafter 

referred to as "the adjudicating authority"). 

2. The brief facts of the case are that during the course of Audit of the 

records of the appellant for the period from April 2014 to March 2017, it was 

observed that the appellant was paying rent to its Directors towards hiring of 

premises. Thus, the appellant was receiving service of 'Renting of Immovable 

Property' from its Directors; that the appellant had paid rent totally amounting to 

Rs. 90,62,000/- to its Directors during the audit period; that as per Notification No. 

30/2012-ST, dated 20.06.2012, as amended by Notification No. 45/2012-ST, dated 

07.08.2012, service tax is payable under reverse charge mechanism (RCM) 

©100% by the company or the body corporate, in respect of service provided or 

agreed to be provided by the Director of a company or a body corporate to the 

said company. It appeared that the appellant, being a Limited Company, service 

tax was payable by them under reverse charge mechanism. 

2.1 Show Cause Notice No. ST/CGST-Audit/Cl R-l/DC/02/201 8-19 dated 

22.05.2018 was issued to the appellant calling them to show cause as to why 

service tax of Rs. 12,33,511/- should not be demanded from them under proviso 

to Section 73(1) of the Finance Act, 1994 (hereinafter referred to as 'Act') along 

with interest under Section 75 and proposed penalty under Sections 76, 77 and 

78 of the Act. 

2.2 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order who confirmed service tax demand of Rs. 

12,33,511/- under Section 73(1) of the Act along with interest under Section 75 

ibid and imposed penalty of Rs. 12,33,511/- under Section 78 of the Act and Rs. 

10,000/- under Section 77 ibid. 

3. Aggrieved, the appellant preferred the present appeal, inter-a/ia, on the 

various grounds as under: 

(i) that service of renting of immovable property provided by its directors in 

their personal capacity by providing their own immovable properties on rent to 

appellant company cannot be termed as service provided by them in official 

pcJyas Directors. Therefore, the said service can not be covered under the 

Page 3 of 8 



Appeal No: V2/107/RAJ/2019 

provisions of Notification No. 30/2012-ST, dated 20.06.2012 as amended by 

Notification No. 45/2012-ST, dated 07.08.2012. 

(ii) that rent agreement executed clearly revealed that the immovable properties 

rented by the Directors were owned by them and given on rent in their personal 

capacity only. 

(iii) that they had provided copy of the minutes of the open house on Central 

Excise and Service Tax held in the presence of Chief Commissioner, CCE, 

Ahmedabad on 22.09.2014 alongwith copy of letter issued by the Principal Chief 

Commissioner, Ahmedabad under letter dated 05.03.2018 addressed to the 

Commissioner (Audit), Rajkot for remedial action. That issue raised in the said 

open house meeting was that when a director of company provides on rent his 

own immovable property or professional consultancy services to a company, who 

will be liable to pay service tax, that it was clarified by the Department in the said 

meeting that "if the director provides his personal property on rent or provides 

management consultancy sen/ice to the company, he himself will be liable to pay 

sen/ice tax on the same in such cases as the sen/ice being provided in personal 

capacity", that the adjudicating authority has discarded the above clarification on 

erroneous ground that the said minutes were unsigned. That the adjudicating 

authority appears to have overlooked that the said minutes were sent to the 

Commissioner (Audit) Central Tax & Central Excise, Rajkot by the Office of the 

Principal Chief Commissioner, Ahmedabad under letter dated 05.03.2018. 

(iv) that adjudicating authority failed to judge that the issue involved does not 

warrant decision on taxability on renting of immovable property service in terms of 

Section 66E(a) of the Act; that the findings of the adjudicating authority in the 

impugned order to consider the disputed service as "service provided by director 

to the company" in terms of Notification No. 45/2012-ST is unsustainable in law. 

(v) that copies of all the agreements on the issue were submitted to adjudicating 

authority but there is no mention of the said agreements in the impugned order; 

that by becoming a director of the company, he does not cease to be individual 

person apart from the director of the company. 

(vi) that renting of immovable property was defined under Section 65(90a) of the 

Act, as stood prior to 01.07.2012. In the negative list regime with effect from 

01 .07.2012, Section 66E(a) specifies renting of immovable property as declared 

service. However, the renting of immovable property service does not find place in 

the Notification No. 30/2012-ST, requiring recipient of service to payfervice tax. 

Page 4 of 8 



Appea' No: V2/107/RAJ/2019 

(vii) that they have never suppressed any facts from the Department and the 

Show Cause Notice itself admits that it was issued on the basis of records 

maintained by it; that they relied upon the case laws of Uniworth Textiles Ltd -2013 

(288) ELT 161, Anand Nishikawa Co. Ltd- 2005 (188) ELT 149 and Infinity 

Infotech Parks Ltd 2014- (36) STR 37. That in absence of any evidence leading to 

establish intentional suppression of facts etc, even if the Department's allegations 

were considered for sake of argument, in that case also the notice was required to 

be issued within normal period of eighteen months from the relevant date. Under 

the circumstances impugned order invoking extended period is not sustainable 

and relied upon case law of Rochem Separation Systems (India) P. Ltd -2015(39) 

S.T.R. 112 (Tri.-Mumbai) which was further affirmed by the High Court of Bombay 

as reported at 2019 (23) G.S.T.L. 446 (Bom.). 

(viii) that in view of the above facts, it is ample clear that when they do not 

require to pay Service Tax under RCM, question of interest does not arise. 

(ix) that penalty imposed under Section 77 and Section 78 of the Act is also 

not sustainablefor the reason that no service tax has been evaded, that as per 6th 

Proviso to Section 78, if the penalty is payable under this Section, then provisions 

of Section 76 shall not apply. All the disputed transactions were duly recorded in 

its statutory records. The objection was raised only on the basis of the documents 

produced before the Departmental officers at the time of audit. This apart, there 

was no reason for it to suppress any facts from the Department with intent to 

evade payment of service tax because it was entitled to avail cenvat credit of any 

service tax paid on RCM basis in terms of Cenvat Credit Rules, 2004. Thus the 

entire exercise was revenue neutral. Under such circumstances adjudicating 

authority has erred in imposing penalty under Section 78 of the Act and relied 

upon the case law of Landis Gyr Ltd - 2017 (49) STR 637 (Tn.- Kolkata), Sun 

Pharmaceuticals Industries Ltd -2017(49) STR 609 (Ti'i.-Ahmd.) and Sundaram 

Finance Ltd -2018(11) GSTL 305 (Tri.-Chennai). 

4. In hearing, Shri P.D.Rachchh, Advocate, appeared on behalf of the appellant 

and reiterated the submissions of appeal memorandum and also submitted further 

submission dated 06.01 .2020 and requested to decide the case on the basis of 

their submissions. 

4.1 In additional submission dated 6.1.2020, it has been contended that, 

(I) That appellant refers to the OIA No. RAJ-EXCUS-000-APPELLANT-175-2019, 

102019 issued by the Commissioner (Appeals), Rajkot in the matter of 

:.y : 
H 

*__ 
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Appeal No: V2/107/RAJ/2019 

M/s Falcon Pumps Pvt Ltd, Rajkot; that as per the provisions of the Company Act, 

2013 relation of the directors and cornany are of employee and employer and 

services provided by the employee to he employer is excluded from the definition 

of 'Service' under Section 65B(44) of the Finance Act, 1994. 

(ii) That as per the provisions ol Companies Act, 2013, the relation of the 

directors and company is of employee and employer only. 

(iii) That Service tax was leviable under Section 66B of the Finance Act, 1994 on 

the value of 'Service" and "Service" is defined under Section 65B(44) of the 

Finance Act, 1994 which specifically excludes a provision of service by an 

employee to the employer in the course of or in relation to his employment; that it 

is not in dispute that all the directors were employee of the appellant company and 

relation between them were of employee and employer only; therefore, demand of 

service tax confirmed under impugned order is not sustainable. 

5. I have carefully gone through the facts of the case, impugned order and the 

submissions of the appellant in the memorandum of appeal and during hearing. 

The issue to be decided in the present appeal is whether Service Tax is payable 

under reverse charge mechanism by the appellant on the rent amount paid to the 

Directors towards hiring of premises or not. 

6. On going through the records, I find that the Appellant hired premises from 

their Directors and paid rent to them. The adjudicating authority confirmed service 

tax demand on the rent amount pad by the Appellant to their Directors on the 

ground that the appellant had received service of 'Renting of Immovable Property' 

from their Directors and any service rendered by Directors to its Company are 

covered by Notification No. 30/2012-ST, dated 20.06.2012, as amended by 

Notification No. 45/2012-ST, dated 07.08.2012 and hence, the appellant was liable 

to pay service tax as recipient of service. 

6.1 The Appellant has contended that service of renting of immovable property 

provided by its directors in their personal capacity by providing their own 

immovable properties on rent to appellant cannot be termed as service provided 

by them in official capacity as Directors; that rent agreement executed suggest 

that the immovable properties rented by the Directors were owned by them and 

given on rent in their personal capacity only and hence, not covered under the 

provisions of Notification No. 30/2012-ST dated 20.06.2012 a amended. 
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7. I find that renting of immovable property service is not a specified service 

covered under Notification No. 30/2012-ST, dated 20.06.2012 or its amending 

notification. So, Service Tax is not payable on reverse charge mechanism on 

receipt of 'Renting of Immovable Property Service' per Se. 

8. Now, I examine whether the renting of immovable property service received 

by the appellant can be said to have been provided by its Directors or not. I find 

that as per Notification No. 3012012-ST, dated 20.06.2012, as amended by 

Notification No. 45/2012-ST, dated 07.08.2012, service tax is payable under 

reverse charge mechanism by a company or body corporate, in respect of service 

provided or agreed to be provided by the Director of a company or a body 

corporate to the said company. 

8.1 I have gone through the agreements submitted by the appellant and find 

that the appellant had entered into agreement with following persons for hiring 

premises: 

(a) Smt Manjulaben L Poojara 

(b) Shri Laxmidas M Poojara 

(c) Shri Rahil Yogeshbhai Poojara 

(d) Smt Ritaben Poojara 

(e) Shri Yogeshbhai Poojara and Smt Ritaben Poojara. 

8.2 I find that the above persons who gave their premises on hire basis to the 

appellant also happened to be Directors of the Appellant. However, services of 

Renting of Immovable Property were provided by the Directors in their individual 

capacity and not in the capacity of a Director, as reflected from the respective 

agreements. Merely because the person also happens to be the Director of the 

appellant company, it can not be construed that they have provided the services of 

renting of immovable property in the capacity of Director. I also find that 

adjudicating authority failed to prove that the properties were owned by the 

Directors' and not in their personal capacity. Therefore, 'Renting of immovable 

property' service provided by the Directors in their individual capacity cannot be 

termed as service provided by Director to the Appellant and not covered under 

Notification No. 30/2012-ST, dated 20.06.2012, as amended. Considering the 

facts of the case, I hold that the Appellant is not liable to pay service tax on rent 

amount, as recipient of service. Hence, confirmation of service tax demand is not 

sustainable and required to be set aside and I do so. Since, demand is set aside, 

penalty and interest are also set aside. 
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9. In view of the above, I set aside the impugned Order and allow the appeal 

filed by the appellant. 

S. I1ctdI 1T f5TPqkl 31c1i' ci'fl Fi 'iildl 

9.1 The appeals filed by the appelant stands disposed off accordingly. 

(Gopi Nath) 
Commissioner (Appeals) 

By RPAD:  

To, 

Copy to:  

1. The Principal Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad. 

2. The Commissioner, GST & Central Excise, Rajkot. 

3. The Assistant Commissioner, CG3T Division-I Rajkot. 

4. Guard File. 
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