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Date of Order: Date of issue:
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Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

Fdtedal & RaTsd #1 7 U 967 /Name & Address of the Appellants & Respondent :-
M/s Bank of India, Vadinar Branch, Vadinar, Dist. Devbhoomi Dwarka, Jamnagar-361140.
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E}?rger}son a)lggrieveda?gf this Order-in-Appeal may file an a{opeal to the appropriate authonty( in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
Sg of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excisc & Service Tax Appeilate Tribunal of West Block No. 2, RX. Puram, New
Delhi‘in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2»¢ Floor

B‘la'laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a)
above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accomo%amed %gamst one which at least should be
accompanied by a fee of Rs. 1 000/- _ Rs.5000/- 5.10,000/- ~ where amount of
dutydemand/mterest/(g_enalty/refund is upto 5 Lac., 5 Lac to 50 Lac and abové 50 Lac respectively iz the
form of crossed bank draft in favour of Asst, Registrar of branch of any nominated public sector bank of th

place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is
situated. Application made for grant of stay shall be accomparied by a fee of Rs. 560 /-
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The appeal under sub_ section g)rOf Section 86 of the Finance Act, 1994, to the Appellate Tribunai Shall be
filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1 of the Service Tax Rules, 1994, and Shall
be accompanied by a copy of the order appealed against {one of which shall be certified copy) and  should be
accom%amed by a'fees of Rs. 1000/- wheére the athount of service tax & interest demandeqa & penalty levied
fRs. 5 [ or less, Rs.5000/- where the amount of service tax & interest demanded & penalty ievied is
Tan. e s but not eéxceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
e enalty levied is more than fifty Lakhs rupecs, in the form of crossed bank draft in
Registrar of the bench of nomifiated Public Sector Bank of the place where the bench
pplication made for grant of stay shall be accempanied by & iee of Rs.500 /-
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€ appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed i

prescngeg under Rule 9 (2% &9(24) of the Service Tax Rules, 1994 and shall be acr’:ompam'gd tg(fi amcc}g); ci’TéZd%?

of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

%opy) and copy of‘ the order passed by the Commissionerauthorjzing the Assistant Commissioner or Deputy

Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 82 of the Finance Act, 1994, an appeal againét this order shall lie
ggg)arlen the }’Il‘nouneu 0‘1'1_1y payment of ldOi% of the dutgl' dezw.;ianded where duty or duty and penalty are in dispute, or
penalty, where penaity alone is in dispute, previded the amount of -d i ¢
PeRng of Ry 0 Crane D ps nt of pre-deposit payable would be subject to a
Under Central Excise and Service Tax, “Duty Demanded” shall include :

3;) amount determined under Section 11 D;
{it} amount of erroneous Cenvat Credit taken;
(i1} amount pavabdle under Rule 6 of the Cenvat Credit Rules

- provided further t1hat the provisions of this Section shall not %)plv to the stay application and appeals
pending before any appellate authority pricr to the commencement of the Finance (No.2) Rct, 2014,
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A revision application lies to the Under Secrgiary, to the Government of India, Revision Application Unit,
Minustry of Finance, Department of Revenue, 4th Ficer, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1844 in: respect of the following case, governed by first proviso to sub-
section {1} of Section-35B ibid:
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in case of any loss of goods, where the loss ¢ccurs in iransit fom a factory to a warehouse or to another factory
or frem one warehouSe to another during the cturse of processing of the goods in a warehouse or in storage
~whether in & factory or in a warehouse
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In case of rebate of duty of excise on goods exporied ic any country or territory outside India of on excisable
material used in the mahufacture of the goods which are exported to’any country or territory outside India.
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' in case of ceods exported outsidelndia éxport to Néna! or Bhutan, without payment of duty.
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Credit of any duty aliowed tc be utilized towards pavment of excise duty on final products under the provisions
of this Act or th;y Rules made there under suc'n‘ogd'er 1s passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998,
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Theé above application shall be made in duplicate in Form No. TA-8 2s specified under Rule, 9 of Central Excise
&pep%}a)los) 1%?1‘65, 200! within 3 months Tom the date on which the o%der sought to be g})pealed against is
éormmunicated and shall be accompanied by, two, copies each of the OIQ and Order-In-Appeal. It should also_be
aceompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
TE of CEA, 1944, undér Major Head of Account.
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f‘ggoreél:rof; ap hcau':“gr‘lq]shali be accompanied by = fre of Rs. 200/- where the amount involved in Rupees One
iac or less and Rs. 1000/- where the amount invoived is more than Rupees One Lac.
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case if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aioresaid
manner, not withstanding the fact that the one apgeal 7o the Appeliant Tribunal or the one application to the
Central Govt. As the caseé may be, is filled to avcid scripteria work if excising Rs. 1 lakh ee of Rs. 100/- for
cach.
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One copv of application or 0.1.0. as the case may be, and the order of the adjudicating authority s ear a
court féey stém‘p‘ of Rs.6.50 as prescribed under Scjnec-use—l in terms of the Court Fee Act§197 5, as amended.
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Aftention is aiso invfted to the rules covering these and other releted matters contained in the Customs, Excise
and Service Appellate Tribunal {Procedurs) Rules, 1982,
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D N e ¢ An ing to filing of appeal to the higher appellate authority, the

For the elaborate, detailed am{ latest provisions reiating sl
appellant.may refer to the Departmental website www.chec.gov.in
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t ORDER-IN-APPELL, &

M/s. Bank of india, Vadinar Branch, “Vadinar, Dist — Devbhoomi Dwarka
(hereinafter referred to as ‘Appeilant) has filed the present appeal against Order-in-
Original No. 03/DC/JAM-I/ST/2018-19 dated §5.12.2018 (hereinaiter referred to as ‘the
impugned order’), passed by the Deputy Commissioner, Centrai Excise & CGST

Division-1l, Jamnagar (hereinafter referred to as “the adjudicating aumnority”).

2. The facts of the case in brief. are that audit & fest check revealed that
during period from Financial year 2012-13 tc 2014-15, appeflant had not paid / short
paid Service Tax in respect of Banking and other financial services provided by then
and it was also observed by the audit team that appellant has wrongly availec cenvat
credit and in some cases they have excess availed and utilized Cenvat Credit.

Therefore, a Show Cause Notice No. Viig38-187/Circle-I\V//2016-17/Gr.D  dated

-]

21.02.2018 was issued 1o them and subseguently the oroceedings were finalized by the

adjudicating authority. Vide impugned Order-in-Original. demand ot Service Tax was
@ confirmed with interest Under Section 75 of the Finance Act, 1894 and penaity under
Section 77, 78 of the Finance Act, 1994 & Penaity under Ruie 15 of the Cenvat Credit

Rules was imposed.

3. Aggrieved, the appeilant preferrad the present appeal infer afia. on the

foliowing grounds:

() The adjudicating authority has ignored the explanation submitied by

the appeilant for short pavment of Service 7

[5)]
o
ot

AF @
Cro

the fun

D

13,
96,823/-. The appellant is a bpransk of nationalized bank and
accounting software used at Bank of india is Fipacie. in case of
banking services, many incomes ars exempt in nature and some
@ taxable under the service tax regime. The service iax is automatically
calculated and paid by svsiem on cre-defined appiicable rates at th

end of each month. Further, it is diffic it to caicuizia taxable value of
services from software as therz are numerous accounts of services

and thousands of small entries ard tharafo

P

¢ ihe branches are directly
getting saivice tax payabie amouni and there iz ac chance of mistake
or manual intervenition aisc.
(i) The adjudicating authority has ignorad ihe sxplanaion submitted by
f

the appeliant that main reascn for cisalizwancs o

envat Credit of s,

51,189/~ is that the audit officers have nct oo

credit utitized for payment oF tax iz matching

]
J
)
j&V]
Q
<
]
—
O
-
3
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[
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or N ,\;x . e R N s yes .
redit availed and utilized &3 zer Canvar Credi account

n 2014-15 appailant nave ot cizimed baiance Cenvat afier

“
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surrender the servios ax regi . further, adjudicating authority

has not consideres thst ve utilized credit as per their
accounting soitware oniy ant there 1= no chance of any calculation
mistakes.

(i) The adjudicating awhornty nas ignored the explanation submitted that
main reason for excess availed Cenvat Credit of Rs. 24 767/- was due
to only clerical mistake and the excess Cenvat Credit has been already
lapsed as the branch have surrendsred service tax registration and

entralized ragistraticn obiaired ¢y the Bank of India.

(iv)  Further appellant suomitied that Service Tax being complex subject
and no-core ares of waorking for bank employees, the manager of bank
at relevant time perica was unaware about such clerical error and
could notf revise the seme. However, there is no intention to evade the
service tax the short paymen: of service tax and wrong availment of
Cenvat Credit and =zxces:z avaiimznt of Cenvat Credit arise due to

cierical misiakes only.

4. Perscral Rearing n the matsr was scheduled on 27.09.2019, 05.11.2019,
27.11.2018, 28.01.2020, & 12.02.2020 put ne one from the appeliant side appeared for
the same. Therefore, the instant case is 1o be dacidsed ex-parte on the basis of available

r2coras.

5. | find that the appallant hes fiied application for condonation of delay of 29 days
ir filing appea! on the ground thai thelr employea has received the impugned order and
forget to put kefore branch ranager as he was not aware about seriousness of the
matter and afier ihat they have taken permission from their main branch; that the delay
wes not intentiona: and therafors. znoesi could not be submitted within stipulated time
cf 6C days. Considering that e calay is within condonable period of 30 days as

i of the Act, ! condone delay in filing of this

provided under provise ¢ Ssctisn !

appeal.

6. | have carefully gon ' o tha case, the impugned order, the

.sinn made during the personal hearing.

appeal memorandum ard !

The issue io be das =5 1o whether the determination of

U)

sides o
. oF sz=oalty under various section is legally

2rvic ¢ fjability, interest anc inw

,susi:ainabj\e?

oy

= is diference between taxable value

se -or inelr Service Tax returns are due to

pes
/

N
(r‘\.‘/

!
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5
clerical error as the service tax is automaticzily calcuiated and paid by system on
pre-defined applicable rates at the end of each mouvth: that it is difficult to calculate
taxable value of services from software as there are numerous accounts of services
and thousands of small entries and therefore. the branches ars directly getting
service tax payable amount and there is no chance of mistake or manual
intervention also. From the records submitted by appeiiant it appears that appellant
has not given any satisfactory explanation or evidences that they have correcty
paid the Service Tax. Under the circumstances. | have no other option but to upheld

the impugn order confirming service tax demand of Ks. 56,823/- and | do so.

7.1 | find that appellant has contended that main reason for disallowance of
Cenvat Credit of Rs. 51,189/- and for axcess availed Cenvat Credit of Rs. 24,767/-
is that the audit officers have not considered that amount of credit utilized for
payment of tax is matching with the amount of input service credit availed and
utilized as per input ledger maintained by branch but due to clerical mistake in
return, they have shown excess availment of Cenvat Credit; that in 2074-15
appeliant have not claimed balance Cenvai after surrender the service iax
registration; that the adjudicating authority has not considered that branch have
utilized credit as per their accounting software only and there is no chance of any
calculation mistakes. | find that the appeiiant has not submitted any eligibie
documeints for availing Cenvat Credii. The main grocund of audit obieciion as well 2s
stand taken by the adjudicating authority ¢ confirm the demand weas that the
appellant availed Cenvat Credit without having eligidle documents. Despite this, the
Appellant has not produced any documentary evidence showing that they were
eligible to avail Cenvat credit. Hence, | upncid the impugn order disallowing Cenvat
credit.

8 | find that manner of payment of service tax is prescribed under Section 68 of the

Finance Act, 1994, the same is reproduced as under:

SECTION 868. Payment of service tax. —

(1) Every person providing taxable service tc any person shali pay service tax at the
rate specified in section] 66B] in such manner and within such period as may be

prescribed.

(2) Notwithstanding anything contained in sub-section (1), in respect of [such taxable
’seryi“c’e'Si;;qs.\may be notified by the Central Government in the Official Gazette, the
service tax thereon shall be paid by such person and in such manner as may be

_prescribed at the rate specified in section [66B! and ail the provisions of this Chapter

0
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™

shall apply to such person as if ha s the paerson lizble

for paying the service tax in

refation to such service. 14 Frovideq that the Cerniral Government may notify the service

and the extent of service tax which shail be pavab

e payabie by such person and the provisions
of this Chapter shall apply to such person to the sxient so specified and the remaining

rait of the service tax shail be paic by the service provider.

8.1 Further, Ruie 9(7) of the Cenvat Cradit Ruies. 1594 prescribed documents

required for availing Cenvat Credit; the same is raproduced as under:

Rule 9. Documents and accourits.-
1) The CENVAT credit shail be taken by the manufacturer or the provider of output
service or input service distributor, as the case may be, on the basis of any of the
following documents, namely -

Q

an invoice issued by-

o)

(i) a manufacturer 7or clearance of —

) inputs or capita: goocs from his factory or depot or from the premises of the

o
)

consignment agent of the said manufacturer or from any other premises from

e}

where the gocds ars soid by or on behalf of the said manufacturer;

{h  inpuis or capiial goods as such;
AN ~
(i an imporier

(iii) an importer from his gepot or from the premises of the consignment agent c@e
said impcrter if the said depol or the pre*msas as the case may be, is registered

The orovisions of Central Excise Rules, 2002;

{iv) a first stage dealer ¢ & second stage dealer, as the case may be, in terms of

the provisicns of Caniral Excise Ruies. 2002; or

(.

(5. a supplementary invoice, issued DY & ms rer or importer of inputs or capital goods

in serms of the provisions of Centre: Zxciss Ruies, 2002 from his factory or depot or from
the premises of the consignmenrt zgont of the zzid manufacturer or importer or from any

other premises from whera ing $ools &t t i, oo on behalf of, the said manufacturer

or imporier, in case addilicna: ermount of e

3
3

2
]

uties or additional duty leviable under

-

ction 3 of the Customs Tariff Act, hoo szan nsis, except where the additional amount of

a

beca'ne recoverable from the meruiaciurer or imporier of inputs or capital gocds on

0]

L}{’y'

‘

any non-levy or shorifsoy oy rezson of fraud, collusion or any willful
_ s

b
N
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7
misstatement or suppression of facts or contravention of any provisions of the Excise Act,

or of the Customs Act, 1962 (52 of 1962) or the rules made there under with intent to

evade payment of duty

Explanation.- For removal of doubts, it is clarified that supplementary invoice shaii also
include challan or any other similar document evidencing payment of additional armount

of additional duty leviable under section 3 of the Customs Tariff Act; or

(c) a bill of entry; or

(d) a certificate issued by an appraiser of customs in respect of goods imported through a
Foreign Post Office; or

(e) a challan evidencing payment of service tax by the person liable to pay service tax under
sub-clauses (iii), (iv), (v) and (vii) of clause (d) of sub-rule (1) of rule (2) of the Service
Tax Rules, 1994; or

(f) an invoice, a bill or challan issued by a provider of input service on or after the 10th day
of, September, 2004; or

{g) an invoice, bill or challan issued by an input service distributor under rule 4A of the
Service Tax Rules, 1994.

8.2 Further, manner of recovery of Cenvat Credit wrongiy taken or erroneously
refunded prescribed in Rule 14 of the Cenvat Credit Rules, 1994 and penalties of
wrongly availed and utilized of Cenvat Credit prescribed in Rule 15 of Cenvat Credit

Rules, 1994. The same are reproduced herewith:

Rule 14. Recovery of CENVAT credit wrongly taken or erroneously refunded.-

Where the CENVAT credit has been taken or utilized wrongly or has been erroneously
refunded, the same along with interest shall be recovered from the manufacturer or the
provider of the output service and the provisions of sections 191A and 11AB of the
Excise Act or sections 73 and 75 of the Finance Act, shall apply mutatis mutandis fo

effecting such recoveries.

Rule 15. Confiscaticn and penalty.-

(1) If any person, takes or utilises CENVAT credit in respect of input or capital goods cr
input services, wrongly or in contravention of any of the provisicns of these ruies, then,
all such goods shali be liable to confiscation and such person, shall be liabie to a
penalty not e)gceedlng the duty or service tax on such goods or services, as the case
may pé Q;ifwoiqﬁ\sand rupees, whichever is greater.

Page 765




Appeal No. V2/48/RJT/2019

[8+]

(2} In & case, where the GENVAT credit in respect of input or capital goods or input
services has been taken or utilised wrongly by reason of fraud, collusion or any wilful
mis-statement or supgpression <f facis. ¢ coniravention of any of the provisions of the
Excise Act, or of the rules mace thereurder with intent to evade payment of duty, then,
the manufacturer shall aiso be liable to pay penailty in terms of the provisions of section
11AC of the Excise Act.
(3) In a case, where the CENVAT credit in respect of input or capital goods or input
services has been taken or utiised wrongly by raason of fraud, collusion or any wilful
mis-statement or suppression ¢f facts. or contravention of any of the provisions of these
ruisg or of the Finance Act or of the rules made thereunder with intent to evade payment
of service tax, then. the provider of cutput service shall also be liable to pay penalty in

terms  of the  provisions of  Section 78 of the Finance  Act.

(4 Ary order under sub-rule {11, sub-rule (2) or sub-rule (3) shall be issued by the

Central Excise Cfiicer foliowing the principies of natural justice.

7.3 | find that the appeliant was fully aware with the Service Tax laws and
procedures but failed to deposit ccrrect tax amount and short paid service tax; that they

contravened Section 68 of the Firance Act, 1884 read with Rule 6 of the Service Tax

Rules. 1994. Further, the appp.iaﬂ’f has availed Cenvat Credit without proper documents
and aiso availed excess Cenval i and contravened Cenvat Credit Rules,2004.
c. Further Seciion 78 of Finance Act, 1994 sigtes that

Every perscn. iiable to vay the fax in accordance with the provisions of
section 68 or ruies made there under who fails to credit the tax or any part
thereof to ithe account of the Central Government within the period
prescribed. shall pav simple interest [at such rate not below ten per cent. and
not exceeding thirty-six per cent. per annum. as is for the time being fixed by
the Central Governmernt. by notification in the Official Gazette for the period

by which such crediting cf the tax or any part thereof is delayed:]

10.  Regarding penalty impesed under Section 78 of the Act, | find that short payment
of service tax by the Aopellant was unearthed during Audit undertaken. Had there been
ro Audit of the records of the Appellant, the short-payment of service tax by the
Anpelert would have gone unnsticed. So. there was suppression of facts and extended

of limitation was rightly nvoked in the émpugned order. Since the Appellant

?dafory as has heen reld by the Hon'ble Supreme Court in the case of
i Qﬁﬂ)asﬂ]éﬁ;Spmm“ﬂ & Weaving Mills reported as 2008 (238) E.L.T. 3 (S.C)), wherein it
I _: f/\\
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is held that when there are ingredienis for invcking extendec periocd of limitaticn for
demand of duty, impositicn of penalty under Saction 11AC is marcdatory. The ratc of
the said judgment applies to the facis of the present case. i, thersfore, uphcid penalty

as proposed by the adjudicating sutherity.

4

11.  Inview of above, | uphold the impugned order ana reject the appeal.

12 dieed! gaRl g 91 9 FUie &7 WUerT IWIEd 2% ¥ THE SaT B

12.  The appeal filed by the appellant stands disposad of in ahove terms.

Attested

%ﬂ/ iGopi Nath)'

Commissioner (Apoeals)
(S.D.Sheth)

Supermtndent

By R.P.AD.
M/s. Bank of India,

Vadinar Branch,
Vadinar, Dist - Devbhoomi Dwarka

Copy to:
1. The Principal Chief Commissioner. GST & Ceniral Excise, Armedabad Zone,
Ahmedabad.

2. The Commissioner, GST & Central Excise. Rajkot.
3. The Assistant Commissioner, GST & Central Zxcise Jamnagar Division-i,

Jamnagar.
4. Guard File.
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