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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

L srfierat & TTaaTEl &7 7% WF 94T /Name & Address of the Appeliants & Respondent :-
M/s Rajhans Metal Pvt Ltd, Plot no. 21/3, GIDC, Shankar Tékri, Jamnagar-361140.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Agpellate Tribunal of West Block No. 2, R.X. Puram, New
Delhi’in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 24 Floor
Btl)xaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in’ para- 1{a]
above

st waTaTieg & el wega e ¥ g weiy I goF (i) REemaEed, 2001, F Faw 6 3 siwsfa Rgiig
T T EA-3 ﬁw%ﬁﬁmwa@q | ﬁﬁﬁwﬁ]m@ * [T, TGl SIS Y i AT 54750 i HIT 3
T T4 , TIU 5 ATE 1 S66_F,5 I8 €9¢ 41 50 H1F €I T TIET 50 919 297 arg g Al wEen 1,000/-
5,000/- 10,000/~ STHT Q[E9 21 JT0 6T Wﬁﬁﬁgww RCIEk RIEUCER
sn@TEngm—eﬁ%w%w %ﬁwﬁﬁw%%ﬁ iRy TR T AT | HeTerg ST &1
ST, & o 99 9@] § g7 AT STgl nrru%»‘tmﬁsn@‘r@ﬁ%w 9T (F 3ATET) + oI MR-
msow-mm%wwm 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise {Appeal] Rules, 2001 and shall be accompanied rilqgamst one which at least should be
accompanied by a  fee o Rs. 000/- $.5000 6- 5.10,000/-.  where amount of
dutydemand /intefest/ (frenal_ty/reﬁmd is upto_5 Lac., 5 Lac to 50 Lac and abové 50 Lac respectively in the
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector b of the

place where the bench of any nominated public sector bank of the pldace where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section gl of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadljughcate in Form S5.T.5_as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall
be accompanied by a copy of the order appealed against (one of which shall be certified copér) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demandéd & penalty levied
of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
more than five lakhs but not_exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
est demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in

the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench

is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1} amount of erroneous Cenvat Credit taken;
(i) amount t%ayable under Rule 6 of the Cenvat Credit Rules
.- provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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Alrevisfon /a plication lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-

section (1) of Section-35B 1bid:
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In case of any loss of goods, where the loss occurs in {ransit from s factory tc a warchouse or to another factory
or from one Wwarehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warchouse
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In case of rebate of duty of excise gn goods exported ‘o any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exporte& outsidelndia export to Nepal or Bhutan, without payment of duty.
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gge 1t of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such orgder is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1993,
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The above application shall be made in duplicate in Form No. EA-§ as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIQ and Ordeér-In-Appeal. It should also be
accompanied tzty a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The re<rision a hcaﬁ%—rg shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

Lac or less ang %s. 1000/- where the amount involved is more than Rupees One Lac.
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case,if the order covers variousnpumbers of order- in Om%mal, fee for each O.1.O. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one apghcatlon to the
Central Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for

each.

FUTENTAT e 9% R THTE, 1975, F Aqg=-1 F IET I A8y T3 2 Ay $t 971 72 RaiRg 6,50 T98 &1 =g
9 < WITE qr g Tl

ne copy of application or O.1.0. as_the case may be, and the order of the adjudicaﬁnglaumodty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal {Procedure) Rules, 1982.
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For the elaborate, detailed anc{ latest %)rovisior_ls relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in




Appeal No: V2/62/RAJ/2019

:: ORDER-IN-APPEAL ::

M/s. Rajhans Metals Pvt. Ltd., Jamnagar (hereinafter referred to as
“Appellant”) filed appeal No. V2/62/Raj/2019 against Order-in-Original No.
AC/JAM-1/C.Ex/18/2018-19 dated 29.03.2019 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST, Division-I,

Jamnagar (hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that during CERA audit of the records of
the Appellant, it was noticed that the Appellant was selling their finished goods
i.e. Brass roads/sections at huge loss on manufacturing activities for more than
four years; that the percentage of loss to the net worth of the company in the
year 2013-14 was to the extent of 30.09% and due to continuous loss of the
company, the net worth of the company was getting reduced every year
resulting in reduction of capital of the company. It appeared that the Appellant
was selling their finished excisable! below manufacturing cost deliberately. A
Show Cause Notice covering the perig‘d from April,2012 to March,2016 was issued
to the Appellant demanding differential Central Excise duty. In continuation of
above referred audit observation and on the basis of CAS-4 statement provided
by the Appellant and quantity of goods reflected in ER-1 returns for the year FY
2016-17, the appellant was served Show Cause Notice No. V.74/AR-
H1/JAM/17/2018-19 dated 2.5.2018 for the 2016-17 demanding Central Excise
duty of Rs. 34,63,865/- alleging undervaluation of excisable the goods, along
with recovery of interest and imposition of penalty.

2.2 The said Show Cause Notice was adjudicated by the adjudicating authority
vide the impugned order, wherein he confirmed the demand of Central Excise
duty of Rs. 34,63,865/- under Section 11A of the Central Excise Act, 1944
(hereinafter referred to as ‘Act’) along with interest under Section 11AA and
imposed penalty of Rs. Rs.34,63,865/- under Section 11AC of the Act.

3. Aggrieved, the Appellant preferred the present appeal, inter-alia, on
various grounds as under:

3.1 The impugned order is untenable in law and against the principal of
natural justice in as much as overlooking the appellant’s reply against the
allegation made in SCN dated 02.05.2018 making clear that they had not cleared
finished goods below manufacturing cost rather they made proﬁ't of
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Appeal No: V2/62/RAJ/2019

Rs.3,09,16,268/-, which is reflected in the audited P&L account for FY 2016-17.

3.2 That cost of manufacture of brass rod for F.Y. 2016-17 was Rs. 275.87 per
kg, whereas, the appellant had sold the said goods for Rs. 291.34 per kg and cost
of manufacture of brass sections for F.Y. 2016-17 was Rs. 275.87 per kg,
whereas, the appellant had sold the said goods for Rs. 285.48 per kg; that the
said gbods had not at all been sold below manufacturing cost and hence, the
impugned order, upholding that the appellant had sold goods below cost of

manufacture is untenable in law being issued without application of mind.

3.3 That the department has calculated duty payable taking into
consideration assessable vale as 110% of cost of manufacture; that the impugned
order resorting to valuation of goods at 110% of cost of production under Rule 8
of the Central Valuation Rules, 2000 (hereinafter known as ‘Rules’) is without
authority of law; that the said provision is applicable in a case where excise duty
is payable on captive consumption, which is not the case here; that it is well
settled law that when excisable goods are sold to an unrelated third party, the
cost of production or any other method is impermissible for the purpose of
valuation of such goods, specifically, when there is no additional monetary

consideration flowing from the buyer to the seller.

3.4 That that provisions of section 4(1)(b) of the Act can be invoked (i.e.
transaction value can be rejected), as confirmed in the impugned order, only in
a case where a particular transaction is not covered within the four corners of
the said provision; that in the present case, the adjudicating authority rejected
transaction value on the findings that price is not the sole consideration for the

sale of goods because some so called 'extra commercial consideration' have

flown from the buyers to the appellant, however, the impugned order have

miserably failed not only to establish but to elaborate also what these so called
'extra commercial consideration’ are and what is its monetary value; that the
said allegation is also untenable in law since the appellant neither sold goods

below manufacturing cost nor it incurred losses during the relevant period.

3.5 That the impugned order invoking provisions of rule 6 of the Valuation
Rules, 2000 for differential duty demand are not at all applicable in the present
case, since, it is an admitted fact that the appellant had not received any
additional consideration, whether directly or indirectly, from its buyers. As a

matter of fact, there is no such averment/finding in the impugned order as well
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Appeal No: V2/62/RAJ/2019

as SCN dated 02.05.2018 that the appellant had received any additional

consideration from its buyers whether directly or indirectly.

3.6  That the impugned order is contrary to the amended provision of Rule 6 of
the Rules which provides that even when goods are sold below manufacturing
cost and profit and if no additional consideration is flowing directly or indirectly
from the buyer to the assessee, the transaction value' alone would form the
assessable value. In other words, only money value of the consideration flowing
directly or indirectly from the buyer to the assessee alone would determine the

assessable value.

3.7 That the departmental contention, "that the losses incurred by the
appellant are nothing but extra commercial consideration flowing indirectly to
the appellant over and above the ‘transaction value' indicated on the sales
invoices and therefore the same is includable in the assessable value", is
factually incorrect since the appellant had not incurred losses in the relevant
financial year and secondly, is untenable in law since the term ‘consideration’
appearing in section 4(1)(a) of the Act is nothing but only monetary

consideration flowing from the buyer to the seller.

3.8 The appellant submitted that the impugned order, based on the judgment
of the honorable Supreme Court in case of FIAT, which was rendered in extra
ordinary circumstances, is untenable in law since the said decision cannot be
applied to every loss making entity; that the Board vide circular no.
979/03/2014-CX dated 15.01.2014 has clarified that the FIAT decision doesn’t

automatically apply to every case where the manufacturing cost is higher than
the transaction value at the time of sale of goods.

3.9 That the impugned order, confirming recovery of interest and imposing
penalty, are unsustainable in law since recovery of differential duty itself is

unsustainable in law on merits, as discussed herein above.

4, Hearing in the matter was scheduled on 27.09.2019, 05.11.2019,
17.12.2019 & 03.01.2020. However, no one appeared for hearing on any of the
dates nor any request for adjournment was received. Since the appeal cannot be

kept pending indefinitely, | take'up the appeal for decision on the basis of
records available before me.
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5. | have carefully gone through the facts of the case, the impugned order,
and grounds of appeal memorandum. The issue to be decided in the present
appeal is whether the impugned order confirming Central Excise Duty of Rs.
34,63,865/- and imposing equal penalty is correct, legal and proper or
otherwise.

6. On going through the impugned order, | find that the adjudicating
authority confirmed the demand on the grounds that the Appellant had
deliberately kept the assessable value of their finished goods below their
manufacturing cost and sold the goods at a loss in order to penetrate market and
re-determined assessable value of the goods under Section 4(1)(b) of the Act. On
the other hand, the Appellant has argued that they had not cleared finished
goods below manufacturing cost but they made profit of Rs. 3,09,16,268/-,
which is reflected in the audited P&L account for FY 2016-17; that cost of
manufacture of brass rods and brass section was Rs. 275.87 per kg, whereas,
they had sold the said goods for Rs. 291.34 per kg and for Rs. 285.48 per kg,

respectively.

7. | have gone through the Annual accounts for the year 2016-17 submitted
by the Appellant. | find that the Appellant had made profit of Rs. 3,09,16,268/-
in the year 2016-17 as reflected in their profit and loss account. So, the very
foundation of entire proceedings that the Appellant had sold their finished goods
below their mahufacturing cost is factually incorrect. | find that the Appellant
had pleaded before the adjudicating authority in reply to Show Cause Notice
that cost of manufacture of brass rods/section was Rs. 275.87/- per Kg as per
CAS-4 and their declared assessable value was Rs. 291.34/- per .Kg and Rs.
285.48/- per Kg, respectively, and had also furnished copy of their audited final
accounts for the year 2016-17. The adjudicating authority has not disputed the
claim of the Appellant since he has not given any findings on this ground in the
impugned order. It appears that the adjudicating authority was influenced by
the previous Show Cause Notice dated 8.5.2017 issued for the period from 2012-
13 to 2015-16, wherein the Appellant had cleared goods below manufacturing
cost. However, the adjudicating authority ought to have appreciated that the
facts involved before him were entirely different inasmuch as the Appellant had
not cleared goods below their manufacturing cost during the year 2016-17 and
consequently, the case law of FIAT India Ltd-2012(283) ELT 161 (S.C.) is not

applicable to the facts of the present case. The impugned order was passed
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ignoring factual position of the case and hence, not sustainable.

7.1 Inview of above factual position, 1 am of the opinion that there is no case
for re-determination of assessable value by resorting to Section 4(1)(b) of the
Act and duty discharged by the Appellant on transaction value under Section
4(1)(a) of the Act during 2016-17 is proper. |, therefore, set aside confirmation
of Central Excise duty of Rs. 34,63,865/- and imposition of equal penalty under
Section 11AC of the Act.

8. in view of above, | set aside the impugned order and allow the appeal
filed by the Appellant.
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9. The appeal filed by the Appellant is disposed off as above.
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Commissioner(Appéals)
Attested '

s
(V.T.SHAH)
Superintendent(Appeals)

By R.P.A.D.

To, : Jarsy,

M/s Rajhans Metals Pvt. Ltd. )
Plot no. 21/3, GIDC, SHANKAR Tekri, HAH TSTEd Aeew igae AT

Jamnagar-361004. U.‘;ﬁewzl/l SH3TSEr,
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