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i inr(arffr) Ri1fi l'1l1llThfl /Tf IFWIT i"i' lJ 
Any person aggneved by this Order-tn-Appeal may file an appeal to the appropriate authority in the following 
way. 

(A) 4'kj   r,eit t* rarx artftsftir ezm irflir i srfllfi'ipr ,1944 it tru 35B i 
lli 3fflt1iTrr, 1994t SITU 86l3 l 1/ 

(i) 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purarn, New 
Delhi in all matters relating to classification and valuation. 

()wfrr jtj,jffir i, tiifl srr imi1ii- io oc,?t1 r
l- fifPr 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor 
Bhaumali Bhawan, Asarwa Ahmedabad-380016m case of appeals other than as mentioned m para- 1(aj 
above 

iT5fti1 TZ1TfIliSUT UlTT ittfter w9r xk i frt[ air i (a f'ifl, 2001, 
T'rit EA-3 'i'r 'T T1f 1 i i I 'tlTft( I  'r r r trr, 
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00o/- 
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The appeal to the, Appellate Tribunal shall be ified in quadruplicat in form EA-3 / as prescribed under Rule 
6 of Central Excise [Appeal) Rules 2001 and shall be accom,panied against one which at least should be 
accompamed by a fee of' Rs. 1 000/- Rs.50(JO/- Ks.10,000/- where amount of 
dutydemand/interest/penalty/refund is upto Lac., 5 Lac to 50 tac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. legisfrar of branch of any nominated public sector batik of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompamed by a fee of Rs. 500/-. 

(B)
st'fiaftr nrriiTflter cici srsr, [ 19 4t SITU 86(1) t i('ir4r Ifl1llT fkcicii1), 1994 i lThITr 9(1). l c,1 j 
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The appeal under sub section LiLof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
filed in quadruplicate m Form 5.1.5 as prescribed under Rule 9(1] of the Service lax Rules, 1994, and Shall 
be accompamed by a copy of the order appealed against (one of which shil be certified copy) and should be 
accomamed by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 
of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.lO,000/- where the amount of service tax & 

est demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
- the Assistant Registrar of the bench of nominated Public Sector Banic of the niace where the bench 

is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
8b of the Fmance Act, 1994 an appeal lies to:- 

c4[u 1i'fr1 1nJ,4l4u i ac11at2, 
str'' - , lft,t*t"iifl iIt t/ 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be ified in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 199á and shall be accompanied by a copy of order 
of Connnissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

#T , tii 'cI t aTf1ffF 'lIF 4.UI (TZ)i ft iPThf i11iT   jri sfftrr 1944 imr 
35 ity, a1li(H, 1994t aiu 83 irir viit $ rp   , rf1 flcfl o1iui 

'U•1 'c1 iei/i f -iji l0frr(10%), i.ii tiy1r1T11ikcl , T(9T. , iT 
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(i) ilTfl 113ici4ci '41 
(ii)  
(iii)  
- W3T 1T I iT1U SIlliTTIT fit (" 2) 3lfit1Tr 2014 s tfl rfli pfi 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the pmount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to -the stay application and appeals 
pending before any appellate authority prior to the commencement of the Pinance (No.2) Act, 2014. 

1Rct 

 Ij  iffltftpl,1994  PTTT  35EE i 3f4Ir3T3R -I1, 
TRI *i.ai<, jTtinr 311lPT I,ITr a-i irinir, s"rsff wsr, iftiri'r iii.i, u4, r' laff-ii000i, tilt fizrr 
',llIriI / . . . . 
A revision application lies to the Under Secretarv.  to the Government of India, Revision Application Unit, 
Mmistry of Finance, Department of Revenue, 4th Idoor, Jeevan Deep Building, Parliament Street, New Delhi-
1100011, under Section 35E of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

4Ucj 'l! a1I'1IITftiIcT tfrff .'ai) 
14  ia iiai-  iT ii'i j'i, irrf4t i'ary rr iT5TriT  siui (ki.i, irrfff 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods m a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) T TTIT1411s rs Ii5ftirc4l (1kZ)Tif, 

In case of rebate of duty of excise on goods exported to any country or temtory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

(iii)  

(iv)  

Cre.it of any duty allowed to be utili7ed towards payment of excise duty on firal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, TI 998. 

(v) EA-8, t ccu'i j'i (3 )14jjlQfl,200., iTFFa, i  
3  i 3flf'f i1T 5Tf I tryl  i iT 3Tl1r  311r  4i1 41 OIT "1II 1Ii1 
13ffl'iTf, l944tiTrU35-EEe4I 1tTR-6twf1WlT41'ii4) 

ThtIove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-AppeaL It should also be 
accompamed by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnoed under Section 35-
EE of CEA, 1944, under Maior Head of Account. 

(vi) 9tliTiT 3TTiTiT fi1ftf lTIi 3TTI 7ft fl 5Tf1I  I  
3{1l  

1000-/TTiTfT"IIIll 
The revision app,lication shall be accompamed by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) ii4'  iTlftIi 9Tf 
  i /ln 

case,if the order covers vanousnumbers of order- in Original, fee for each 0.1.0. should be paid mtheatoresaid 
manner, not withstanding the fact that the one appeal '10 the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scnptoria work if excising Rs. 1 lakh fee ot Rs. 100/- for 
each. 

(E) 'iIii Jc"t  3fftfrr, 1975, 39-I 3fPT i 3flf TTi1W 3T1fSI{ iTTTft9 6.50 T "Wfl11 
r9 tI I 1I T{19 / 

tine copy of application or 0.1.0. as the case may be, and the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sc'hedule-I in terms of the Court Fee Act, 1975, as amended. 

(F)  

(i) 

(C) 

(i) 

iuq iici 1i'im / 
In case of goods exported outsidelndia export to Nepal or Bhutan, without payment of duty. 

I'l i{ijlfl'9 t e 3ffftTiT p fftr SI 1  I sfr  
ift 3ii  (stfiaf) RI fhI 3ffllflf3tif (iT"  2),199 PTU 109Ki fTf T. 3iTrWTIrffT1THi iSIIRci f4 

Tft1T  i'iT I )TI 1 IPiTiT  if'ft5f)iT  TiTfl)'4Tfr (i4 1flt) P fl, 1982 * ir h1int ipa 
{lii TqI / 

Attention is also invited to the rules covermg these and other related matters contained in the Customs, Excise 
and Service Appellate Tnbunal (Procedure) Rules, 1982. 

(G) itftsfii srrfltr 1r oiIi, i 4'ie4i uirrr i saffrriff flppfti  
www.cbec.onv.inl1'i.iTTriTF I . . . 
For the elaorate detailed and latest provisions relatmg to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website www.cbec.gov.in  



Appeal No: V2/62/RAJ/2019 

:: ORDER-IN-APPEAL::  

M/s. Rajhans Metals Pvt. Ltd., Jamnagar (hereinafter referred to as 

"Appellant") filed appeal No. V2/62/Raj/2019 against Order-in-Original No. 

AC/JAM-I/C.Ex/18/2018-19 dated 29.03.2019 (hereinafter referred to as 

'impugned order') passed by the Assistant Commissioner, Central GST, Division-I, 

Jamnagar (hereinafter referred to as 'adjudicating authority'). 

2. The brief facts of the case are that during CERA audit of the records of 

the Appellant, it was noticed that the Appellant was selling their finished goods 

i.e. Brass roads/sections at huge loss on manufacturing activities for more than 

four years; that the percentage of loss to the net worth of the company in the 

year 2013-14 was to the extent of 30.09% and due to continuous loss of the 

company, the net worth of the company was getting reduced every year 

resulting in reduction of capital of th
,
pany. It appeared that the Appellant 

was selling their finished excisable? below manufacturing cost deliberately. A 

Show Cause Notice covering the peri?1 from April,2012 to March,2016 was issued 

to the Appellant demanding differential Central Excise duty. In continuation of 

above referred audit observation and on the basis of CAS-4 statement provided 

by the Appellant and quantity of goods reflected in ER-i returns for the year FY 

2016-17, the appellant was served Show Cause Notice No. V.74/AR-

III/JAM/17/2018-19 dated 2.5.2018 for the 2016-17 demanding Central Excise 

duty of Rs. 34,63,865/- aLleging undervaluation of excisable the goods, along 

with recovery of interest and imposition of penalty. 

2.2 The said Show Cause Notice was adjudicated by the adjudicating authority 

vide the impugned order, wherein he confirmed the demand of Central Excise 

duty of Rs. 34,63,865/- under Section hA of the Central Excise Act, 1944 

(hereinafter referred to as 'Act') along with interest under Section 11AA and 

imposed penalty of Rs. Rs.34,63,865/- under Section 11AC of the Act. 

3. Aggrieved, the Appellant preferred the present appeal, inter-alia, on 

various grounds as under: 

3.1 The impugned order is untenable in law and against the principal of 

natural justice in as much as overlooking the appellant's reply against the 

allegation made in SCN dated 02.05.2018 making clear that they had not cleared 

finished goods below manufacturing cost rather they m de profit of 

/ /' Page 3 of 7 
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Appeal No: V2/62/RAJ/2019 

Rs.3,09,16,268/-, which is reflected in the audited PÜL account for FY 2016-17. 

3.2 That cost of manufacture of brass rod for F.Y. 2016-17 was Rs. 275.87 per 

kg, whereas, the appellant had sold the said goods for Rs. 291 .34 per kg and cost 

of manufacture of brass sections for F.Y. 2016-17 was Rs. 275.87 per kg, 

whereas, the appellant had sold the said goods for Rs. 285.48 per kg; that the 

said goods had not at all been sold below manufacturing cost and hence, the 

impugned order, upholding that the appellant had sold goods below cost of 

manufacture is untenable in law being issued without application of mind. 

3.3 That the department has calculated duty payable taking into 

consideration assessable vale as 110% of cost of manufacture; that the impugned 

order resorting to valuation of goods at 110% of cost of production under Rule 8 

of the Central Valuation Rules, 2000 (hereinafter known as 'Rules') is without 

authority of law; that the said provision is applicable in a case where excise duty 

is payable on captive consumption, which is not the case here; that it is well 

settled law that when excisable goods are sold to an unrelated third party, the 

cost of production or any other method is impermissible for the purpose of 

valuation of such goods, specifically, when there is no additional monetary 

consideration flowing from the buyer to the seller. 

3.4 That that provisions of section 4(1)(b) of the Act can be invoked (i.e. 

transaction value can be rejected), as confirmed in the impugned order, only in 

a case where a particular transaction is not covered within the four corners of 

the said provision; that in the present case, the adjudicating authority rejected 

transaction value on the findings that price is not the sole consideration for the 

sale of goods because some so called 'extra commercial consideration' have 

flown from the buyers to the appellant, however, the impugned order have 

miserably failed not only to establish but to elaborate also what these so called 

'extra commercial consideration' are and what is its monetary value; that the 

said allegation is also untenable in law since the appellant neither sold goods 

below manufacturing cost nor it incurred losses during the relevant period. 

3.5 That the impugned order invoking provisions of rule 6 of the Valuation 

Rules, 2000 for differential duty demand are not at all applicable in the present 

case, since, it is an admitted fact that the appellant had not received any 

additional consideration, whether directly or indirectly, from its buyers. As a 

matter of fact, there is no such averment/finding in the impugned order as well 
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Appeal No: V2/62/RAJ/2019 

as SCN dated 02.05.2018 that the appellant had received any additional 

consideration from its buyers whether directly or indirectly. 

3.6 That the impugned order is contrary to the amended provision of Rule 6 of 

the Rules which provides that even when goods are sold below manufacturing 

cost and profit and if no additional consideration is flowing directly or indirectly 

from the buyer to the assessee, the transaction value' alone would form the 

assessable value. In other words, only money value of the consideration flowing 

directly or indirectly from the buyer to the assessee alone would determine the 

assessable value. 

3.7 That the departmental contention, that the losses incurred by the 

appellant are nothing but extra commercial consideration flowing indirectly to 

the appellant over and above the 'transaction value' indicated on the sales 

invoices and therefore the same is includable in the assessable value", is 

factually incorrect since the appellant had not incurred losses in the relevant 

financial year and secondly, is untenable in law since the term consideration' 

appearing in section 4(1)(a) of the Act is nothing but only monetary 

consideration flowing from the buyer to the seller. 

3.8 The appellant submitted that the impugned order, based on the judgment 

of the honorable Supreme Court in case of FIAT, which was rendered in extra 

ordinary circumstances, is untenable in law since the said decision cannot be 

applied to every loss making entity; that the Board vide circular no. 

979/03/2014-CX dated 15.01.2014 has clarified that the FIAT decision doesn't 

automatically apply to every case where the manufacturing cost is higher than 

the transaction value at the time of sale of goods. 

3.9 That the impugned order, confirming recovery of interest and imposing 

penalty, are unsustainable in law since recovery of differential duty itself is 

unsustainable in law on merits, as discussed herein above. 

4. Hearing in the matter was scheduled on 27.09.2019, 05.11.2019, 

17.12.2019 03.01 .2020. However, no one appeared for hearing on any of the 

dates nor any request for adjournment was received. Since the appeal cannot be 

kept pending indefinitely, I take up the appeal for decision on the basis of 

records available before me. 
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5. I have carefully gone through the facts of the case, the impugned order, 

and grounds of appeal memorandum. The issue to be decided in the present 

appeal is whether the impugned order confirming Central Excise Duty of Rs. 

34,63,865/- and imposing equal penalty is correct, legal and proper or 

otherwise. 

6. On going through the impugned order, I find that the adjudicating 

authority confirmed the demand on the grounds that the Appellant had 

deliberately kept the assessable value of their finished goods below their 

manufacturing cost and sold the goods at a loss in order to penetrate market and 

re-determined assessable value of the goods under Section 4(1 )(b) of the Act. On 

the other hand, the Appellant has argued that they had not cleared finished 

goods below manufacturing cost but they made profit of Rs. 3,09,16,268/-, 

which is reflected in the audited PÜL account for FY 2016-17; that cost of 

manufacture of brass rods and brass section was Rs. 275.87 per kg, whereas, 

they had sold the said goods for Rs. 291.34 per kg and for Rs. 285.48 per kg, 

respectively. 

7. I have gone through the Annual accounts for the year 2016-17 submitted 

by the Appellant. I find that the Appellant had made profit of Rs. 3,09,16,268/-

in the year 2016-17 as reflected in their profit and loss account. So, the very 

foundation of entire proceedings that the Appellant had sold their finished goods 

below their manufacturing cost is factually incorrect. I find that the Appellant 

had pleaded before the adjudicating authority in reply to Show Cause Notice 

that cost of manufacture of brass rods/section was Rs. 275.87/- per Kg as per 

CAS-4 and their declared assessable value was Rs. 291.34/- per Kg and Rs. 

285.48/- per Kg, respectively, and had also furnished copy of their audited final 

accounts for the year 2016-17. The adjudicating authority has not disputed the 

claim of the Appellant since he has not given any findings on this ground in the 

impugned order. It appears that the adjudicating authority was influenced by 

the previous Show Cause Notice dated 8.5.2017 issued for the period from 2012-

13 to 2015-16, wherein the Appellant had cleared goods below manufacturing 

cost. However, the adjudicating authority ought to have appreciated that the 

facts involved before him were entirely different inasmuch as the Appellant had 

not cleared goods below their manufacturing cost during the year 2016-17 and 

consequently, the case law of FIAT India Ltd-2012(283) ELT 161 (S.C.) is not 

applicable to the facts of the present case. The impugned order was passed 
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Appeal No: V2/62/RAJ/2019 

ignoring factual position of the case and hence, not sustainable. 

7.1 In view of above factual position, I am of the opinion that there is no case 

for re-determination of assessable value by resorting to Section 4(1)(b) of the 

Act and duty discharged by the Appellant on transaction value under Section 

4(1)(a) of the Act during 2016-17 is proper. I, therefore, set aside confirmation 

of Central Excise duty of Rs. 34,63,865/- and imposition of equal penalty under 

Section 11AC of the Act. 

8. In view of above, I set aside the impugned order and allow the appeal 

filed by the Appellant. 

9. 31cid C.cNi 3T fR( i -1'1 -d d iIdI I 

9. The appeal filed by the Appellant is disposed off as above. 

(GOPI NATH) 
Commissioner(Appl 

Attested  

(V.T.SHAH) 
Superintendent(Appeals) 

By R.P.A.D.  
To, 

M/s Rajhans Metals Pvt. Ltd. 

Plot no. 21/3, GIDC, SHANKAR Tekri, 

Jamnagar- 361004. 

J:L1 'th'1 

icH. 21/3, 

cM DlId-Ia1dji -361004 
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