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Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

u wdfieraat & gfeaTal 7 79 TF 94T /Name & Address of the Appellants & Respondent :-
M/s Gujarat NRE Coke Ltd, Village- Dharampur, Taluka: Jam Khambhalia, Jamnagar-361140.

arear(Erdte) ¥ safda v s Pafori o ¥ Suges sty / it 3 awer ordfier aTa) < awar 21/ )
Ziy per(son z)igg‘ievedq?)? this Order-in-Appeal may file an aé)peal to the appropriate au‘rhorxtyg in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
88 of the Finance Act, 1994 an appeal lies to:-

i Fafteror gearea § geafeura g9l qraer AT 9o, Fg e § JaTe srdielta =marfeeer $t 7w dis, aw siw T 2,
O T L g A

The special bench of Customs, Excise & Service Tax Agpellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTA’IQ at, 27 Floor
B1})1aumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a
above
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The %)peal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Céntral Excise (Appeal) Rules, 2001 and shall be accgmpanied against one which at least should be
accompanied by a’ fee of = Rs. 1,000/- _ Rs.5000/- s.10,000/-  where amount of
dutydemand/mterest/é}en Ity /refund is upto 5 Lac., 5 Lac to 50 Lac and 4bove 50 Lac respectively in_the
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector barik of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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(B)
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The appeal under sub_section gl)rof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1)ﬁof the Service Tax Rules, 1994, and Shall
be accompanied by a co;%y of the order appealed against (one of which shall be certified copy) and’ should be
accom%anled by a fees of Rs. 1000/- where the amount of service tax & interest demandeg & penalty levied
. OGRS, D L s’or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
' ‘mipre™than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
~ntepeshidemanded & pena1t¥rlev1ed is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour okthe Assistant Registrar of the bench of nominated Public Sedtor Bank of the fplace where the bench
uga{ is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
vy .
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The appeal under sub section (2) and (24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penaity, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duiv Demanded” shall include :
i) amount detérmined under Section 11 D;
it) amount of erroneous Cenvat Credit taken;
Resil) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not a plg to the stay application and appeals
pending before any appellate authority prior to the commencement of tftl)e i

inance (No.2) Act, 2014.

B A f Indi

evigion application to Government of India: . .
waésr%r . mw%wﬁaﬁ%awm?ﬁﬁ%wm TR 977 ffaaw, 1994 ﬁm35EE%Ww%W¢{ RIRES
SITCE FLHIY, AU S SF1%, (9 AT, Toied (3, =rft giee, s197 819 %49, 998 779, 75 feea-110001, FT #hat
ST 4 %Ql
A revision e}lggplication lies to the Under Secretary, to the Government of India, Revision Application_Unit,
Ministry of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-358 1bid:

Tf wrer % Fwft & A |, gt gegr_ A wre w) fd e ¥ TR g ¥ MW 7 ff) sr=r sprear 3T R
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SIS g | A1 & 541 & urrqg )/ ) .

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
ot from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

T %Wﬁﬂgggmaﬁﬁﬁahm@ & fafator 3 wgor 77 7w a8 7 0T IR 95F 5 ge (e Fumaa ¥,
$m%m T g AT & T i Frat g / ) . i .
In case of rébate of duty of excise on goods exported to eny country or territory outside India of on excisable
material used in the manufacture of the goods which axe exported to’any country or territory outside India.

U&W?ﬁ%‘rw BT WiT % =gE, 9T AT GErE W AT Wt Gy )/
goods exporte

Incaseo outsidelndia eéxport to Népal or Bhutan, without payment of duty.
ITITE F FATEA L F fore I & e T R wE i yraamT % agg A AT € oK UF aEe
E (aﬂw)%mé?wfﬁgg(qgil%gﬁaw 109%53mf§§a' ﬁmwmwam?ﬁ@wma%ﬁ%ﬁq
TR

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act o}; théy Rules made there under such ogd%r is passed by thetyCommlsmgner (Appeals) on orpafter, the
date appointed under Sec. 109 of the Finance {No.2) Act, 1998.
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The éb/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall he accompanied by two copies 2ach of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, unger Major Head of Account.

g e T F a9 FratRa o s F e slRu ) N
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The re<11'sion aj licaﬁsgrg shall be accompanied by 2 fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang%s 1000/- where the amount involved is more than Rupees One Lac.

TR T AR ¥ H T M HT AN g FLIAT, GF AL F 7T g % 0 & fmn St AR s AT FEn
sﬁaﬁﬁmqﬁ%aﬁ%%@m artﬁ%wﬁema# T AU A Wﬁwmmw%l/ﬁ
case,if the order covers varigusnumbers of order- in Orlgtmal, fee for each O.1.0. should be paid in the atoresaid
manner, not withstanding the fact that the one appeal o the Appellant Tribunal or the one ap¥hca’uon to the
Cengral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee 'of Rs. 100/- for
each.

TR =T ok AR, 1975, F gaeit-1 ¥ aqers I gy TE T T i wiy o Reitia 6.50 w9 w1 g

Q:EW fetehe =T g1T iRyl / e .
of application or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a
corlllertcggeystam%pof Rs.6.50 as prescribed under Schedule-I in terms of the CourJt Fee Act,ng75, as amended.

T oo, FIT ST OFF U JAT AT AmEniwon (@ ) e, 1982 # afffe o s dafug et #r
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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www.cbec.gov.in F 3@ TFd § | B o ) )

For the elaborate, detailed and latest ?rowsmr_ls relating 1o filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in




Appeal No: V2/110/RAJ/2019 & V2/111/RAJ/2019

:: ORDER IN APPEAL ::

The present two appeals have been filed by M/s Gujarat NRE Coke Ltd,
(hereinafter referred to as “Appellant”) against Orders-in-Original as detailed in Table
below (hereinafter referred to as ‘impugned orders’) passed by the Additional
Commissioner of Central GST & Central Excise, Rajkot (hereinafter referred to as

adjudicating authority’):-

Sr. | Appeal No. OIO No. : OIO Date

No.

1 V2/110/RAJ/2019 03 & 4 /ADC-RKC/ ' 29.05.2019
Sub-Commr/2019-20

2 V2/111/RAJ/2019 03 & 4 /ADC-RKC/ 29.05.2019
Sub-Commr/2019-20

2. Briefly stated facts of the case are that during the course of audit it was
@ observed that the appellant was recipient of certain taxable services viz. GTA, Rent-
a-cab, Work contracts, Manpower Recruitment/Supply Agency, etc. being Public
Limited Company, the appellant was lia'ble to discharge service tax liability as a
recipient of taxable services as specified in Notification No. 30/2012-ST, as amended.
Further, as provided under explanation to Rule 3(4) of Cenvat Credit Rules, 2004, the
said payment is required to be made only through GAR-7 challan without utilizing
cenvat credit. However, the appellant during the period from December-2013 to
September-2014 have not made service tax payment liable for reverse charge
payment through GAR-7 challan but made the same from their cenvat credit
accounts. Further, the appellant had taken the credit on such service tax paid
@ immediately in their cenvat credit account in the next month, which is in violation of
proviso to Rule 4(7) read with Rule 9(1)(e) of Cenvat Credit Rules, 2004. The said
observation led into issuance of two Show Cause Notices both dated 20.01.2015 for
recovery of service tax amounting to Rs. 19,98,733/- under Section 73 of the Finance
Act, 1994 alongwith interest under Section 75 and for imposition of penalty under
Section 76 of the Finance Act, 1994; as well-as recovery of wrongly availed cenvat
credit amounting to Rs. 18,57,591/- alongwith interest under Rule 14 and imposition
of penalty under Rule 15 of Cenvat Credit Rules, 2004. The demands were confirmed
by the adjudicating authority vide Order-in-Original No. 03/ADC/PV/2015-16 &
04/ADC/PV/2015-16 both dated 28.04.2015. Being aggrieved, the appellant preferred
an appeal before Commissioner (Appeal) Rajkot who upheld the orders of the
adjudicating authority. Thereafter, the appellant preferred an appeal before CESTAT,
Ahmedabad. CESTAT vide order dated 04.01.2018 remanded the matter back, to the

hovo adjudication, the adjudicating authorlty vide impugned orders confirmed
Page 3 of 10




the demand of service tax alongwith interest and penalty and also disallowed the
wrongly availed cenvat credit and ordered to recover the same alongwith interest and

penalty.

3. Aggrieved, the Appellant preferred these appeals on various grounds, as

under:

(i) that Adjudicating authority has failed to take cognizance of the fact that
appellant, before visit of Audit Team to its premises on 06.10.2014, had already
informed.the jurisdictional authorities vide its letter dated 28.01.2014 that it had
started to make payment of service tax by utilizing Cenvat' Credit with effect from
December-2013 in view of judicial rulings of Hon’ble High Court of Punjab & Haryana
in the case of Nahar Industrial Enterprise and Hon’ble High Court of Himachal
Pradesh in the case of Deepak Spinners Limited and that they would avail cenvat
credit as per Rule 7 of Cenvat Credit Rules, 2004. In fact, the above letter dated
28.01.2014 of appellant has been acknowledged in the SCN and also in the
impugned orders. However, while discussing the findings, the adjudicating authority
has conveniently overlooked the -same in gross violation of principles of natural
justice. The dispute could have been solved long before audit, had the Department
objected at the material time after receipt of its letter dated 28.01.2014 that payment
of Service Tax on reverse charge method on services received by it, was required to
be paid through GAR-7 only as recipient of service. The allegation of the adjudicating
authority that appellant has willfully failed to discharge service tax liability by not
paying in cash in terms of Explanation to Rule 3(4) of the Cenvat Credit Rules, 2004
is not only erroneous but also unwarranted and unjustified. In fact, adjudicating
authority has failed to maintain judicial discipline by not discussing the
correspondence exchanged with the appellant on the disputed issue in his findings.

Therefore, the present orders deserve to be set aside on this ground aione.

(ii)  That the explanation to Rule 3(4) of the Cenvat Credit Rules, 2004 was
inserted in the said Rules vide Notification No. 28/2012-CE (NT) dated 20.06.2012.
However, even before insertion of this explanation, manufacturers were denied
utilization of Cenvat credit for payment of GTA and other services by the department
in many cases. Few of such cases were also contested before different High Courts
either by assessee or by the department and the same were allowed in favour of

assesses. The appellant cited following decisions in support of their contention.

Nahar Industrial Enterprises Ltd. — 2012 (25) STR 129 (P&H)
Cheran Spinners Limited — 2014 (33) STR 148 (Mad.)
C Page 4 of 10
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Appeal No: V2/110/RAJ/2019 & V2/111/RAJ/2019

(ili)  That the entire exercise is revenue neutral in as much as if it had paid service
tax on GTA etc. services in cash, in that case also it was also always entitied to take
credit of such payment in the Cenvat Credit account after making payment through
GAR-7 or else it could have applied for refund of such credit under Rule 5B if it was
not possible to utilize the same. It is not a case that by making payment of service tax
from Cenvat Credit account it has géined any extra undue or illegal monetary benefit.
Therefore, even if department’s allegation is considered to be true for sake of
argument, even then at the most, it can be said to be a 'procedural lapse, especially
when appellant had informed the jurisdictional authorities about utilization of cenvat

credit for payment of service tax at the material time. It is not a case that no service

- tax was paid by appellant and the same was demanded from it. The appellant further

clarified that since certain provisions made/amended by Notification No. 28/2012-
CE(NT) are not in tune with settled principles of law it has already challenged the
vires of the said notification before the Hon’ble High Court of Calcutta by preferring an
application under Article 226 of the Constitution of India and the same being WP No.
1689 (W) of 2015 is presently pending before the Hon’ble Court.

(iv)  That the action of the adjudicating authority on one hand to order recovery of
service tax under Section 73(1) of the Finance Act, 1994 by holding that it was non-
recovered as the same was not paid through GAR-7 and on the other hand to order
recovery of Cenvat Credit of Service Tax paid on certéin services under Rule 14 of
Cenvat Credit Rules, 2004 amounts to double recovery. It can be inferred from the
above that appellant is directed to make cash payment of service tax alongwith
interest on one hand and is further directed to pay the amount alongwith interest

towards wrong availment of Cenvat credit on the other hand.

(v)  Thatit was alleged in the SCN that the appellant has not discharged liability of
paying service tax in terms of Rule 3(4) of the Cenvat Credit Rules, 2004 but the
department in the notice did not subscribe any reason for proposing penalty on it
under Section 76. In the present case there is no short payment of service tax as due
amount of such tax was paid from Cenvat Credit at the material time. Even if payment
was made from wrong account, it remains a fact that due amount of service tax was
paid. It has consistently been held by higher appellate forum that in such cases where
any assessee has erred in following the provisions of law under reasonable bonafide
belief, penalty cannot be imposed under Section 76 of the Finance Act, 1994. In

support of their contention, the appellant placed reliance on following decisions.

o Rishi Shipping — 2014 (33) STR 595 (Tri-Ahmd.)
) S.R. Gupta & Sons — 2012 (27) STR 501 (Tri-Del.)
Page 5 of 10
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. Ess Engineering ~ 2010 (20) STR 669 (Tri-Del.)

(vi) That the appellant had availed Cenvat credit based on invoices of service
provider. It was not a matter of dispute that it has received service under proper
invoice which is a specified document under Rule 9(1)(f) of the Cenvat Credit Rules,
2004. The payment of service tax is made by way of debit from Cenvat Credit
account, therefore it cannot be said that they have availed Cenvat credit without
making payment of service tax. Thus, there was no violation of any provisions not to
speak of proviso to sub-rule (7) of Rule 4 of the Cenvat Credit Rules, 2004. In a
similar situation, when the dispute arised at supplier's end about payment of Central
Excise d_uty, demand was always raised against the supplier/manufacturer and no
cenvat credit was denied at buyers end. When duty is paid by the

supplier/manufacturer, it automatically become good.

(vii) That the impugned order imposing penalty under Rule 15(1) of the Cenvat
Credit Rules, 2004 is erroneous in as much as adjudicating authority has failed to
take cognizance of the fact that appellant had availed Cenvat credit with bonafide
belief and before visit of the Audit Team to its premises. In any case matter is of
interpretation of provisions and also when divergent views are prevailing, no penalty

is imposable. The appellant placed reliance on following decisions.

. Infosys Limited — 2015 (37) STR 862 (Tri-Bang.)
. SRF Limited — 2014 (36) STR 830 (Tri-Del.)
. BSNL — 2014 (36) STR 445 (Tri-Del.)

4. Personal hearing was attended by Shri P.D. Rachchh, Advocate on behalf of
the appellant. He reiterated the Grounds of Appeal for consideration and requested to

drop the proceedings.

5. | find that the present appeals have been filed by the Appellant on 30.08.2019
whereas the impugned order issued on 29.05.2019 shown to have been received on
07.06.2019 by the appellant in their Appeal Memorandum, which clearly established
that the appellant has filed these appeals after 84 days from the date of receipt of
order. | further find that these appeals have been filed beyond the stipulated period of
sixty days from the date of receipt of the impugned order. The appellate authority has
in terms of Section 35 of the Central Excise Act, 1944, power to condone delay in
filing appeal for a further period of thirty days, if sufficient cause has been submitted.
Since the grounds shown by the appellant for delay in filing appeals are justified and
the delay is within the stipulated time period of further thirty days, | condone the delay
in filing these appeals in terms of Section 35 of the Central Excise Act, 1944 read with

Section 85 of the Finance Act, 1994,
- Q Page 6 of 10




Appeal No: V2/110/RAJ/2019 & V2/111/RAJ/2019

6. | have carefully gone through the facts of the case, the impugned orders, the
Appeal Memoranda and submissions made by the Appellants. The issue to be
decided is whether the Appellants correctly discharged service tax liability from
Cenvat credit account on services availed as recipient of service and whether the
Appellants were eligible to avail Cenvat credit on such debit made in Cenvat credit or

not.

7. On going through the records, | find that the Appellants had availed GTA
Service, Rent-a-Cab Service, Manpower Recruitment and Supply Agency Service etc
on which service tax was to be discharged by the service recipient in terms of
Notification No. 30/2012-ST dated 20.6.2012. | find that the Appellants had utilized
Cenvat credit for discharge of their service tax liability on said services and again
availed Cenvat -credit thereof in their Cenvat account. The adjudicating authority
@ confirmed service tax demand on the said services on the ground that the Appellants
cannot utilize Cenvat credit for discharge of their service tax liability in view of
explanation to Rule 3(4) of CCR,2004.

8. | find that receipt of GTA Service, Rent-a-Cab Service, Manpower
Recruitment and Supply Agency Service etc by the Appellants and liability to pay
service tax by the Appellants on reverse charge mechanism in terms of Notification
No. 30/2012-ST dated 20.6.2012, are not under dispute. | find that an explanation
was inserted in Rule 3(4) of CCR, 2004 w.e.f. 1.7.2012 vide Notification No. 28/2012-
CE(NT) dated 20.6.2012, which reads as under:

@ “Explanation - CENVAT credit cannot be used for payment of service tax in respect of

services where the person liable to pay tax is the service recipient.”

8.1  The above explanation makes it clear that the service tax cannot be paid by
utiizing Cenvat credit account in respect of services where the person liable to pay
service tax is the service recipient. Therefore, only alternative left with the Appellants
to discharge their service tax liability was to pay such service tax in cash only.
However, the Appellants debited from Cenvat credit account and thereby
contravened the provisions of Rule 3(4) supra, and hence, it cannot be regarded as
correct discharge of service tax liability and it has to be considered as if no service
tax was paid. Hence, the adjudicating authority is justified in confirming service tax
demand. |, therefore, uphold confirmation of service tax demand in the impugned

orders.

Y i

g

/"'J::@fzk have examined relied upon case laws of Nahar Industrial Enterprise Ltd-
; = :
BN ’}2(2@), TR 129, Cheran Spinners Ltd- 2014(33) STR 148 and Deepak Spinners-
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2013(32) STR 531. | find that in said cases, period involved was prior to 1.7.2012 1.e.
prior to insertion of explanation in Rule 3(4) of CCR, 2004 whereas in the present
case, the period involved is from December, 2013 to September, 2014. Hence, said

case laws are not applicable to the facts of the present case.

10. 1 find that the Appellants had availed Cenvat credit after debit of service tax in
their Cenvat Credit account on reverse charge mechanism. The Adjudicating
authority disallowed Cenvat credit availed by the Appellant in view of the provisions
contained in Rule 4(7) and Rule 9(1)(e) of the Cenvat Credit Rules, 2004 and held
that the Appellants had wrongly availed the amount of Cenvat credit so debited
towards payment of service tax on reverse charge mechanism. | find it is pertinent to
examine the provisions of Rule 4(7) and Rule 9(1)(e) of the Cenvat Credit Rules,

2004, which are reproduced as under:

“RULE 4. Conditions for allowing CENVAT credit:

(7) The CENVAT credit in respect of input service shall be allowed, on or after the
day on which the invoice, bill or, as the case may be, challan referred to in rule 9 is
received : '

Provided that in respect of input service where whole or part of the service tax is
liable to be paid by the recipient of service, credit of service tax payable by the
service recipient shall be allowed after such service tax is paid :”

“RULE 9. Documents and accounts. — (1) The CENVAT credit shall be taken
by the manufacturer or the provider of output service or input service distributor, as
the case may be, on the basis of any of the following documents, namely :-

(a) ...

(e) a challan evidencing payment of service tax, by the service recipient as
the person liable to pay service tax;”

(Emphasis supplied)

10.1 On harmonious reading of both the above provisions, it transpires that the
Appeliants were required to make payment of service tax in cash through challan
where they were liable to pay service tax as recipient of service and on the basis of
the said challan evidencing payment of service tax, they could have availed Cenvat
credit. | am in agreement with the findings of adjudicating authority that by utilizing
Cenvat credit for discharge for their service tax liability on reverse charge

mechanism and again availing Cenvat credit of such debit of service tax, the

Qv Page 8 of 10

J

———————



Appeal No: V2/110/RAJ/2019 & V2/111/RAJ/2019

Appellants had contravened the provisions of Rule 4(7) and Rule 9(1)(e) of the
Cenvat Credit Rules, 2004 supra and that the appellants wrongly availed Cenvat
credit of service tax and the same was required to be recovered from them. I,
therefore, uphold the impugned order disallowing Cenvat credit under Rule 14 of
CCR,2004.

11.  The Appellants contended that entire exercise is revenue neutral inasmuch as
if they had paid service tax in cash on reverse charge mechanism, they would have
been eligible to éVaiI Cenvat credit in their Cenvat credit account. | do not find any
merit in the conténtion of the Appellants. First, they had not made payment of service
tax in cash but utilized Cenvat credit in contravention of provisions of Rule 3(4) of
CCR, 2004 as detailed in para supra. Further, when payment is not made in cash but
through debit in Cenvat Credit Account, they were not eligible to avail Cenvat credit of
such debits as per my findings in para supra. Thus, contention of the Appellants is

devoid of merit and not sustainable.

12. Since the amount debited through cenvat credit account against
payment of service tax where the appellant is liable to pay the service tax as service
recipient and also the availment of cenvat credit, are in gross violation of the
provisions contained in Cenvat Credit Rules, 2004, the appellant is required to pay

the amount so confirmed by the adjudicating authority alongwith interest.

13.  Regarding penalty imposed under Section 76 of the Act, | find that failure to
pay service tax would attract the provisions of Section 76 of the Act and it is on record
that the Appellant did not discharge their liability to pay service tax as recipient of
service, as held by me in paras supra. |, therefore, uphold the penalty imposed under
Section 76 of the Act.

14. Similarly, as regard to penalty imposed upon them under Rule 15(1) of
Cenvat Credit Rules, 2004 for wrongly availed cenvat credit, | find that they have
availed the cenvat credit which is in gross violation of Rule 4(7) read with Rule 9(1)(e)
of Cenvat Credit Rules, 2004 and therefore penalty under Rule 15(1) is also
imposable. The citations relied upon by the appellant as regards to penalty under
Section 76 of the Finance Act, 1994 or under Rule 15 of Cenvat Credit Rules, 2004,
are on different footings and cannot be applicable in the present case. @
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15. In view of above discussion, | uphold the impugned orders and reject the

appeals.

to.t  MEFART N G T T FhAT FT PR IWREFT aOF @ fBFar S

gl
15.1  The appeals filed by the Appellants stand disposed off in above terms.

-f%___

&

: {(‘\ﬂam (Gopi Nath) r)"
By RPAD 'si(i%g'{ar&m) Commissioner (Appeals)

AN

To
M/s Gujarat NRE Coke Lid, 39 TsUa NRE 1% @f@es
Village: Dharampur, 2 . ’
Jam-Khambhalia- 361 306, WA, J-gHTea, 361 306
Dist. Dev-Bhumi Dwarka. e 49 if& qan
Copy to:

1) The Principal Chief Commissioner, GST & Centra!l Excise, Ahmedabad Zone
Ahmedabad for his kind information.

2) The Commissioner, GST & Central Excise, Rajkot for information and
necessary action.

3) The Additional Commissioner, CGST Sub-Commissionerate Jamnagar for
information and necessary action.

L~4) Guard File.
5) F. No. V2/110/RAJ/2019.
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