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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST/ GST, 

Rajkot / Jamnagar / Gandhidham 

314le1'lclI & 1iiicJ tT 9Tr Tx mT /Name & Address of the Appellants & Respondent 

M/s Rajhans Metal Pvt Ltd, Plot no. 2 1/3, GIDC, Shankar Tekri, Jamnagar-36 1140. 

r aI1r(aTtftir) Rl[e I1ct /Tfri ritix ieii ij 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

(A) afl ,.1944 *t grid  35B 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
8b of the Finance Act, 1994 an appeal hes to:- 

e,i,c'ei1i sftTfl41I  t1 Tid3 tI*T1)o, oei'2, 
iTR ' TTf, fff, .i.4) rft 1/' 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi m all matters relating to classification and valuation. 

(ii) u'qi 1(aj rrt rt apfff g a fl4 r tinx xsftzr irr1intxii 
i11 ootituii srrft 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor 
Bhaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(aj 
above 
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(B) 

The appeal to the Appellate Tribunal shall be ified in quadruplicate in form EA-3 / as prescribed under Rule 
6 of Central Excise [Appeal) Rules, 2001 and shall be accom,pamed ggainst one which at least should be 
accompanied, by a fee of Rs. 1 000/- Rs.50(JO/- Ks.1O,000/- where amount of 
dutydemand/mterest/penal,ty/refund is upto Lac., 5 Lac to 50 tac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
piace where the bench of any nominated public sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
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 cii T)i 1/ 

The appeal under sub section LiLof  Section 86 of the Finance Act, 1994, to tJie 4,ppellate Tribunal Shall be 
ified in quadruplicate in Form b.T.5 as prescribed uprier Rule 9(1) of the Service 1?x  Rules, 1994, and Shall 
be accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accompanied by a fees ol Rs. 1000/- where the amount of service tax ,& interest demanded & penalty levid 
of Rs. '5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-, where the amount of service tax & 

'.,, interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
avour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 

cf Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



ftr s r.1994r ijm 86 - nrif (2) i* (2A) t i4) altflsr,     1994 f  9(2) i 
9(2A) i d ftii1fhi W1 S.T.-7 1T i9, T1iT 'ic'K S{TT 5TTt1I (5t4ts), itt 'c'I' RT 
mftr aiTr t 1ti1T T51V (39 i 'fi iiFio jti11 iif>u,) i iITi iu  sir'jii swT Irt i1it 3c'i'i 

I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizrng the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

Ili 3c 1 TIO 3~15ht iFtui (' 'i1 3Pft5ft tP c1I'i 3ffIIIW 1944 t SITU 
35t 3r, fr 1994 1ITU 83 5PPr t iftsPT - t 311T itCft4Thr iRu 

i'r 1Or(1O%J, ii k tIitci , PT9T, , 1T 
fn1T,1R, pTyrTi9,I4  fi,,ii,:  

(i) PR! 1l 
(ii)  
(iii) 9Z"i41I i- 'i 

l/ 
For an appeal to be ified before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

u11PT 3Tlr: 
Revi5ionappJ,icatiqa to_Gvnment çí Iijdia:

_____ 
t!l iiikt itt ttPuN1irtr (;ir1plHic! PTP5lt it,ittttr mi tsit srflrftTw,1994  flt ITU 35EE t t T415fEP 
irpr ciai, TTttc1 arprr r,(tr iii'i, ii -i imi, aift psr, affipt Th trr, *ii' i4, lasff-i 10001, iIt fta'r 
,,H ,il ili / . . . . 

A revision pphcation lies to the Under Secretary to the Government of, India, Revision Apphcation Unit, 
Ministry of Finance, Department of Revenue, 4th TP1loor, Jeevan Deep Building, Parliament Street, New Delhi-
110901, under Section 35 of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Sect.ion-35B ibid: 

'uci t141 tii,i 'i,i *ciici ftff dci irrij .ici'i 1ici irrffl i iail irrfZh 
(i) 1I'iI) P1it I1Tf i,ci': R4IIdci lui, iifittft iar  zrr liRui it nci i1-uI ki, f*fl aii 'i1fl 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to anotller factory 
or from one warehouse to another during the course of processlng of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) cii1ifl u	 rrhcn  1 iç (ftZ)tciI  , 

IT1iiI41I/ 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

(iii)  

(iv) II1 , c' iT,Jfflif lilT STI' 5tfitfFllil tit yt fftt Tili1T9't t ci d ciit d 
1i (ircflsr)tTrU ku 3frilTi'irw (9 2),1998 PTtT 109 ittru1a'tt ill 9T(W ititilT wrtri 

of any duty allowed to be utilized towards payment of excise duty on fli1al products under the provisions 
of this Act or the Rules made there under such order is passed by the Comimssioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

(v) ii t'c''i  (3ttft19') 4j1dfl,200 yi 
t 3 cii ai i H I lPPt9t iTtilf a T4 T iit il' irlltr TFt ill ' '1I d I cici o itt jft ci il  cj rrir 

The°' b1ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals).  Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two, copies each of the 010 and Order-In-Appeal. It should also be 
accompamed by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Maior Head of Account 

(vi) surs tftci{I7lci ratsi'ifl iI'fl 'il'tftt I  
'I F5PJ4H iltc1Isi ilT 200/-iltr'TlTT1'kn i' 3fr!l'  dciii <'I'd tiltciI(li ''"dI'iI tSd 
1000-/iltffftilTli.fI 
The revision aphcation shall be accompanied, by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and ks. 1000/- where the amount involved is more than Rupees One Lao. 

(D) dI ci 

case,if the order covers variousnumbers of order- in Orivinal, fee for each 0.1.0. should be paid in,the, oresaid 
manner not withstanding the fact that the one apoealo the Apoellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria wdrk if excising Rs. 1 lakh fee oT Rs. 100/- for 
each. 

(E) i1tflir - i -i cii a itfrIzrw, 1975, 3t-I ici 31tt 1 l-il'lTil' Wft crg f1i1fft!T 6.50 t ti '- ii ci.i 
f'f SPiT dl T(t9 / . 

One copy of application or 0.1.0. as the case may he. and the order of the adjudicating authonty shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act1975, as amended. 

(F) ilflTJSilt, til' cH I ' 'ilTSP 3~tsftlt i  IiI  il't (dci l It III ciii cfl, 1982 ftir iit ipar iiilfitlTr iwrs?f iIt 
/ 

Attention is also invited to the rules covenpg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) ii i ITf1IPI!Tt1' il1' i{f gTfSr 'i'<l it itflhr oil '1 'I', litstf9' frI 'id dci iITilPT9'f t f'tt, i-cfts'-riff fxpiffzr I 
www.cbec.gov.in  iltrIl'I il'I'd I / 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may rder to the Departmental website www.dbec.gov.in  

(i) 

(C) 

a WI'T, Ttf lIT dci NI I / 
In case of goods exported outsidelndia export to Nepal or Bhutan. without payment of duty. 

C'  

1. 
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:: ORDER IN APPEAL::  

M/s Rajhans Metals Pvt Ltd, Plot No. 21/3, GIDC, Shankar Tekri, 

Jamnagar- 361 004 (hereinafter referred to as "appellant") filed the present 

appeals against Order-In-Original No. AC/JAM-l/C.EX/19/2018-19 dated 

29.03.2019 (hereinafter referred to as "impugned order") passed by the 

Assistant Commissioner, CGST & Central Excise, Division-I Jamnagar (hereinafter 

referred to as "the adjudicating authority"). 

2. The brief facts of the case are that during CERA audit of the records of the 

Appellant, it was noticed that the Appellant was selling their finished goods viz. 

Brass Billets/Ingots, Copper Alloys wire others (Brass wire less than 6mm dia) etc. 

at huge loss on manufacturing activities for more than four years; that the 

percentage of loss to the net worth of the company in the year 2013-14 was to the 

extent of 30.09% and due to continuous loss of the company, the net worth of the 

company was getting reduced every year resulting in reduction of capital of the 

company. It appeared that the Appellant was selling their finished excisable below 

manufacturing cost deliberately. A Show Cause Notice dated 04.04.2018 covering 

the period from F.Y. 2012-13 to 2015-16 was issued to the Appellant demanding 

differential Central Excise duty amounting to Rs. 66,055/- alleging undervaluation 

of excisable goods alongwith recovery of interest and imposition of penalty. 

2.1 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide impugned order wherein he confirmed the demand of Central Excise 

duty of Rs. 66,055/- under Section hA of the Central Excise Act, 1944 

(hereinafter referred to as 'Act') alongwith interest under Section 11AA and 

imposed penalty of Rs. Rs. 66,055/- under Section 1 IAC of the Act. 

3. Being aggrieved with the impugned order, appellant preferred the present 

appeal, inter-al/a, on the various grounds as under: 

(i) that they had submitted reply dated 01 .05.2018 to the Show Cause Notice 

dated 04.04.2018 that they had not cleared finished goods below manufacturing 

cost. That adjudicating authority neither considered the said submission nor gave 

any findings thereon. 

(ii) that impugned order resorting to valuation of goods at 110% of cost of 

production is without authority of law. 

(iii) that appellant had not sold their finished goods namely brass billets! ingots 

and brass wire below the 'cost of production' and for the same appellant submitted 

dtpils year wise, in tabular form citing cost per kg as per CAS-4, quantity cleared 
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per kg, duty paid , declared assessable value per kg. that Department has 

calculated duty payable taking into consideration assessable value as 110% of 

cost of manufacture without verifying the fact. 

(iv) that impugned order is untenable in law in view of amendment to Rule 6 of 

the Central Excise Valuation Rules 2000. That there is no allegation in the notice 

dated 04.04.2018 or in the impugned order, let alone any evidence, that there is 

any additional consideration flowing directly or indirectly from buyer of the goods to 

the appellant. That departmental allegation, that the losses incurred by the 

appellant are nothing but extra commercial consideration flowing indirectly to the 

appellant over and above the 'transaction value' indicated on the sales invoices 

and therefore, the same is includable in the assessable value, is untenable in law 

since the term 'consideration' appearing in Section 4(1)(a) of the Act, is nothing 

but only monetary consideration flowing from the buyer to the seller. 

(v) that impugned order based on the decision of Supreme Court in the case of 

FIAT, is untenable in law since the facts of the present case are completely 

different to the FIAT case. 

(vi) that applicability of the FIAT decision was clarified vide CBEC Circular No. 

97910312014-CX dated 15.01 .2014, wherein the board has clarified that the FIAT 

decision doesn't automatically apply to every case where the manufacturing cost is 

higher than the transaction value at the time of sale of goods. That board has 

clarified that the applicability of the FIAT decision has to be decided on a case-to-

case basis by the Department and with utmost diligence. 

(vii) that they have declared the correct assessable value in their ER-i returns 

and hence the demand beyond the normal period of limitation is not maintainable 

since none of the ingredients for invoking extended period of limitation under 

Section 1 1A(4) of the Central Excise Act, 1944 are present in this case. 

(viii) that confirming of recovery of interest and imposing penalty are 

unsustainable in law, since the demand of recovery of differential duty itself is 

unsustainable in law both on merits and limitation. 

4. The appellant was given 4 (four) opportunities of personal hearing on 

27.09.2019, 05.11.2019,17.12.2019 & 03.01 .2020. However, no one appeared for 

hearing on any of these dates. Since the appeal cannot be kept pending 

indefinitely, I take the instant appeal for decision on the basis of records available 

before me. 

5. I have carefully gone through the facts of the case, impugned order and the 

grounds of appeal memorandum. The issue to be decided in the present appeal is 

whether the impugned order confirming central excise duty of Rs. 66,055/-

alongwith interest and imposing equal penalty is correct, legal and proper or 

Page 4 of 11 



Appeal No: V2/63/RAJ/2019 

otherwise. 

6. I find that the period involved in the demand is from F.Y. 2012-13 to 

2015-16. I find that CERA Audit, had noticed that contrary to the accepted 

business practices, the appellant was selling their finished goods at a huge loss on 

manufacturing activities and the said practice was continuing for more than four 

years at a stretch. That it was also noticed by the CERA audit that percentage of 

loss to the net worth of the company in the year 2013-14 was to the extent of 

30.09%. That due to continuous loss to the company, the net worth of the 

company was getting reduced year after year resulting in reduction of capital of the 

company. That it appeared that appellant was selling their finished excisable 

goods at a value below cost of manufacturing continuously for many years 

deliberately and were incurring loss in their Books of Accounts. I find that if 

appellant had any objection against the findings of the adjudicating authority 

regarding incurring loss in their books of accounts, they should have produced 

their books of accounts, balance sheets etc., to counter the said findings before 

adjudicating authority, but this has not been done. 

7. I find that from the scrutiny of the Books of Accounts, it was found by the 

CERA audit that the Director's note on 'Operations', forming part of the Annual 

Report for the F.Y. 2011-12 to 2013-14 kept on declaring every year that the 

prices of non-ferrous scarp remained highly volatile throughout the year and 

company was not able to pass on full impact of price increase due to stiff 

resistance from buyers. I find that since the appellant had cleared their finished 

goods below manufacturing cost continuously for a long period to penetrate 

market, the price was not the sole consideration for sale of goods. Therefore, 

transaction value of the finished goods i.e. Brass billets! ingots, Copper Alloys wire 

others ( Brass wire less than 6mm dia) etc, cleared by the appellant during the 

period from F.Y. 2012-13 to 2015-16 required to be rejected and the transaction 

value liable to ascertained by invoking provisions of Section 4(1)(b) of the Central 

Excise Act, 1944 (hereinafter referred to as 'the Act') 

7.1 For better understating the issue, I would like to reproduce the Section 4 of 

the Act. 

SECTION [4. Valuation of excisable goods for purposes of charging of duty 
of excise. —  (1) Where under this Act, the duty of excise is chargeable on any excisable 
goods with reference to their value, then, on each removal of the goods, such value shall - 

in a case where the goods are sold by the assessee, for delivery at the time and place 
trernoval, the assessee and the buyer of the goods are not related and the price is the 

sosideration for the sale, be the transaction value; 
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(b) in any other case. including the case where the goods are not sold, be the value 
determined in such manner as may be prescribed. 

[Explanation. — For the removal of doubts, it is hereby declared that the price-cum-duty 
of the excisable goods sold by the assessee shall be the price actually paid to him for the 
goods sold and the money value of the additional consideration, if any, flowing directly or 
indirectly from the buyer to the assessee in connection with the sale of such goods, and 
such price-cum-duty, excluding sales tax and other taxes, if any, actually paid, shall be 
deemed to include the duty payable on such goods.] 
(2) The provisions of this section shall not apply in respect of any excisable goods for 
which a tariff value has been fixed under sub-section (2) of section 3. 
(3)  

8. I find that since the appellant had cleared their finished goods below 

manufacturing cost continuously for a long period to penetrate market, hence price 

was not the sole consideration for sale of goods. Therefore, I agree with the 

findings of the adjudicating authority that transaction value of the finished goods 

cleared by the appellant is required to be ascertained by invoking provisions of 

Section 4(1)(b) of the Central Excise Act, 1944. 

8.1 My views are supported by the Hon'ble Supreme Court judgment in the 

case of MIs Fiat India Pvt Ltd, reported at 2012 (283) E.L.T. 161 (S.C.) where, 

inter a/ia, it has been held that; 

43. What can be construed from the plain reading of Section 4 of the Act and the 
interpretation that is given by this Court on the expression 'normal value' is, where excise 
duty is chargeable on any excisable goods with reference to value, such value shall be 
deemed to be the price at which such goods are ordinarily sold by the assessee to a 
buyer in the course of wholesale trade for delivery at the time and place of removal and 
where the assessee and the buyer have no interest directly or indirectly in the business of 
each other and the price is the sole consideration for the sale. Normal price, therefore, is 
the amount paid by the buyer for the purchase of goods. In the present case, it is the  
stand of the revenue that 'loss making price' cannot be the 'normal price' and that too  
when it is spread over for nearly five years and the consideration being only to penetrate  
the market and compete with other manufacturers who are manufacturing more or less  
similar cars and selling at a lower price. The existence of extra commercial consideration 
while fixing the price would not be the 'normal price' as observed by this Court in 
Xerographic Ltd. 's case (supra). If price is the sole consideration for the sale of goods and  
if there is no other consideration except the price for the sale of goods, then only  
provisions of Section 4(1)(a) of the Act can be applied. In fact, in Metal Box's case (supra)  
this Court has stated that under sub-Section (1)(a) of Section 4 of the Act, the 'normal  
price' would be the price which must be the sole consideration for the sale of goods and  
there cannot be any other consideration except the price for the sale of goods and it is  
only under such situation Sub-Section (1)(a) of Section 4 would come into play.  In the  
show cause notices issued, the Revenue doubts the normal price of the wholesale trade  
of the assessees. They specifically allege, which is not disputed by the assessees, that 
the 'loss making price' continuously for a period of more than five years while selling more  
than 29000 cars, cannot be the normal price. It is true that in notices issued, the Revenue 
does not allege that the buyer is a related person, nor do they allege element of flow back 
directly from the buyer to the seller, but certainly, they allege that the price was not the 
sole consideration and the circumstance that no prudent businessman would continuously 
suffer huge loss only to penetrate the market and compete with other manufacturer of 
more'or less similar cars. A prudent businessman or woman and in the present case, a 
company is expected to act with discretion to seek reasonable income, preserve capital 
and, in general, avoid speculative investments. This court in the case of Union of India v.  
Hindalco Industries - 2003 (153) E.L.T. 481, has observed that, 'if there is anything to  
suggest to doubt the normal price of the wholesale trade, then recourse to clause (b) of 
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sub-section (1) of Section 4 of the Act could be made'. That the price is not the normal 
price, is established from the following three circumstances which the assessees 
themselves have admitted; that the price of the cars was not based on the manufacturing 
cost and manufacturing profit, but have fixed at a lower price to penetrate the market; 
though the normal price for their cars is higher, they are selling the cars at a lower price to 
compete with the other manufacturers of similar cars. This is certainly a factor in 
depressing the sale price to an artificial level; and, lastly, the full commercial cost of 
manufacturing and selling the cars was not reflected in the lower price. Therefore, merely 
because the assessee has not sold the cars to the related person and the element of flow 
back directly from the buyer to the seller is not the allegation in the show cause notices 
issued, the price at which the assessees had sold its goods to the whole sale trader 
cannot be accepted as normal price' for the sale of cars. 

50.  In our view, for the purpose of Section 4(1)(a) all that has to be seen is : does 
the sale price at the factory gate represent the wholesale cash price. If the price charged 
to the purchaser at the factory gate is fair and reasonable and has been arrived at only on 
purely commercial basis, then that should represent the wholesale cash price under 
Section 4(1)(a) of the Act. This is the price which has been charged by the manufacturer 
from the wholesale purchaser or sole distributor. What has to be seen is that the sale 
made at arms length and in the usual course of business, if it is not made at arms length 
or in the usual course of business, then that will not be real value of the goods. The value 
to be adopted for the purpose of assessment to duty is not the price at which the 
manufacturer actually sells the goods at his sale depots or the price at which goods are 
sold by the dealers to the customers, but a fictional price contemplated by the section. 
This Court in Raj Kumar Knitting Mills case (supra), while construing the said expression, 
has held that the word 'ordinarily sold' do not refer to contract between the supplier and 
the importer, but, the prevailing price in the market on the date of importation and 
exportation. Excise duty is leviable on the value of goods as manufactured. That takes 
into account manufacturin.q cost and manufacturing profit.  

51. Excise is a tax on the production and manufacture of goods and Section 4 of the Act 
provides for arriving at the real value of such goods. When there is fair and reasonable 
price stipulated between the manufacturer and the wholesale dealer in respect of the 
goods purely on commercial basis that should necessarily reflect a dealing in the usual 
course of business, and it is not possible to characterise it as not arising out of agreement 
made at arms length. In contrast, if there is an extra-ordinary or unusual price, specially 
low price, charged because of extra-commercial considerations, the price charged could 
not be taken to be fair and reasonable, arrived at on purely commercial basis, as to be 
counted as the wholesale cash price for levying excise duty under Section 4(1)(a) of the 
Act. 

(Emphasis supplied) 

Further, as held by Hon'ble Supreme court in the above referred case, at Para 61, 

61. After amendment of Section 4 :- Section 4 lays down that the valuation of 
excisable goods chargeable to duty of excises on ad-valorem would be based upon the 
concept of transaction value for levy of duty. 'Transaction value' means the price actually 
paid or payable for the goods, when sold, and includes any amount that the buyer is liable 
to pay to the assessee in connection with the sale, whether payable at the time of sale or 
at any other time, including any amount charged for, or to make provisions for advertising 
or publicity, marketing and selling, and storage etc., but does not include duty of excise, 
sales tax, or any other taxes, if any, actually paid or payable on such goods. Therefore, 
each removal is a different transaction and duty is charged on the value of each 
transaction. The new Section 4, therefore, accepts different transaction values which may 
be charged by the assessee to different customers for assessment purposes where one of 
the three requirements, namely; (a) where the goods are sold for delivery at the time and 
place of delivery; (b) the assessee and buyers are not related; and (c) price is the sole  
consideration for sale, is not satisfied, then the transaction value shall not be the  
assessable value and value in such case has to be arrived at, under the Central Excise  
Valuation (Determination of Price of Excisable Goods) Rules 2000 ('the Rules 2000' for 
short) whiqh is also made effective from 1st July, 2000. Since the price is not the sole  
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consideration for the period even after 1St July, 2000, in our view, the assessing authority 
was lustified in invoking provisions of the Rules 2000.  

9. I find that valuation of the goods for charging excise duty, has to be 
ascertained by following the provisions of Valuation Rules (issued vide Notification 
No. 45/2000-G.E. (N.T.) dated 30.06.2020 wherein relevant rules for the purpose 
of present matter reads as under: 

Rule 3. The value of any excisable goods shall, for the purposes of clause (b) of sub-
section (1) of section 4 of the Act, be determined in accordance with these rules. 

9.1 I find that Rule 6 and Rule 11 of the valuation rules is applicable in the 
present case. The said Rules are reproduced as under; 

Rule 6. Where the excisable goods are sold in the circumstances specified in 
clause (a) of sub section (1) of section 4 of the Act except the circumstance where the 
price is not the sole consideration for sale, the value of such goods shall be deemed to be 
the aggregate of such transaction value and the amount of money value of any additional 
consideration flowing directly or indirectly from the buyer to the assessee. 

Explanation. - For removal of doubts, it is hereby clarified that the value, apportioned as 
appropriate, of the following goods and seivices, whether supplied directly or indirectly by 
the buyer free of charge or at reduced cost for use in connection with the production and 
sale of such goods, to the extent that such value has not been included in the price 
actually paid or payable, shall be treated to be the amount of money value of additional 
consideration flowing directly or indirectly from the buyer  to the assessee in relation to 
sale of the goods being valued and aqqreqated accordingly, namely: - 

(i) value of materials, components, parts and similar items relatable to such goods; 

(ii) value of tools, dies, moulds, drawings, blue prints, technical maps and charts and 
similar items used in the production of such goods; 

(iii) value of material consumed, including packaging materials, in the production of such 
goods; 

(iv) value of engineering, development, art work, design work and plans and sketches 
undertaken elsewhere than in the factory of production and necessary for the production 
of such goods. 

(Emphasis supplied) 

Rule 11. 

If the value of any excisable goods cannot be determined under the foregoing rules, the 
value shall be determined using reasonable means consistent with the principles and 
general provisions of these rules and sub-section (1) of section 4 of the Act. 

10. Therefore, I find that extra consideration in this case is the purpose of 

'penetration to market' and the appropriate way to ascertain the money value of 

such extra consideration flowing indirectly from buyer to the appellant is that the 

assessable value in this case should be worked out by adding 10% of profit margin 

to the manufacturing cost (i.e. total 110% of the manufacturing cost). I therefore, 

hold that the assessable value for payment of central excise duty is rightly 

determined under Section 4(1)(b) of the Act read with Rule 6 and Rule 11 of the 

Central Excise (Determination of price of excisable goods) valuation Rules 2000. 
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11. I find that appellant has argued that the impugned order based on the 

decision of Supreme Court in the case of FIAT is untenable is law, since the facts 

of the present case are completely different from the FIAT case. Further, 

appellant has also referred the Board's Circular No. 979/03/2014-CX, dated 

15.01 .2014 to support their contention. 

11.1 In this regard, I find that decision in the case of M/s FIAT India Ltd, has 

been issued by Hon'ble Supreme Court in respect of valuation of excisable goods 

sold by the manufacturer at a price below manufacturing cost continuously for a 

long period with an intention to penetrate market. The facts of the said case and 

the facts of the present case are similar in as much as the appellant had sold their 

finished goods viz. Brass billets! ingots, Copper Alloys wire others ( Brass wire 

less than 6mm dia) etc., below manufacturing cost continuously for four years 

admittedly to penetrate market and to compete with other manufacturers of similar 

goods. Hence, I find that the facts of the present case and that of FIAT India Ltd 

case are similar and therefore, ratio of the findings of the decision in FIAT India Ltd 

case is squarely applicable in the present case. 

11.2 Further, as far as Board's Circular No. 979/0312014-CX, dated 15.01 .2014 

is concerned, I find that Board has clarify the issue pertaining to implementation of 

Hon'ble Supreme Court's decision in the case of M!s FIAT India Ltd, 

Relevant Para 2.1 of the said circular is reproduced as under; 

2.1 Further, in paragraph 50, the Hon'ble Supreme Court has cited two instances where 
a manufacturer may sell goods at a price lower than the cost of manufacture and profit 
and yet the declared value can be considered as normal price. These instances are when 
the company wants to switch over its business or where a manufacturer has qoods which  
could not be sold within a reasonable time. The Hon'ble Court has further held that these 
examples are not exhaustive. Therefore, mere sale of goods below the manufacturing 
cost and profit cannot be taken as the sole basis for rejecting the transaction value. 

11.3 I find that in the instant case, appellant was continuously selling their 

finished goods at a price which is below manufacturing cost for more than four 

years to penetrate market and no such circumstances has been clarified by the 

Board vide Circular dated 15.01 .2014. Therefore, I find that plea of the appellant 

on this count does not hold good. 

12. I find that appellant has contended that they have not sold their finished 

goods below the manufacturing cost and that the CAS-4 certificate shows the 

average rate charged by them during the entire financial year and that they have 

charged prices which are higher than manufacturing cost. 

'/ I\this regard, I find that the demand has been worked out by adding 10% 
-, 

pfit r - in to the cost of production as per the CAS-4 certificate issued by a 

tCt A1c1untant appointed by the appellant I further find that all the companies 
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are required to maintain their accounts as per prescribed accounting methods, and 

the CAS-4 has been issued as per international accepted method of accounting. 

Further, appellant had consistently sold their finished goods at a price which was 

less than their manufacturing cost, this fact has also been accepted by them in the 

Director's Note appearing in their Annual Financial Reports. Hence, finished goods 

sold by the appellant cannot be considered as the transaction value for charging of 

central excise duty. Therefore, I find that these contentions of the appellant do not 

hold good. 

13. I find that since the appellant had sold their finished goods viz. Brass 

Billets/Ingots, Copper Alloys wire others (Brass wire less than 6mm dia) etc. at a 

prize below manufacturing cost continuously for four years to penetrate the market 

and to compete with other manufacturer of similar goods which is extra 

commercial consideration, hence the price is not the only consideration and 

therefore, valuation of the excisable goods for the purpose of charging of duty of 

excise adopted by the appellant under Section 4(1)(a) of the Act is not legally 

correct. Hence, I find that adjudicating authority has correctly rejected the 

assessable value of the excisable goods shown by the appellant and correctly 

determined the assessable value for payment of central excise duty under Section 

4(1)(b) of the Act read with Rules 6 and 11 of the Central Excise (Determination of 

price of excisable goods) valuation Rules, 2000. Therefore, I find that demand has 

been correctly confirmed in the impugned order. 

14. I find that appellant have failed to pay central excise duty amounting to Rs. 

66,055/- in respect of their finished goods during the period from F.Y. 2012-13 to 

2015-16, therefore, they have to pay interest at the rates specified by the Central 

Government. I find that in a large number of judicial pronouncements, it has been 

held that payment of interest is a civil liability; that whenever sums due to the 

Government are not paid within the stipulated period, irrespective of the fact 

whether the delay is caused with intention to evade tax or otherwise, interest 

liability is automatically attracted. Hence, I find that interest liability has been 

correctly ordered in the impugned order. 

15. I find that appellant was Central Excise registered assessee since long and 

was working under self-assessment era. The appellant was supposed to assesses 

the proper value of their finished goods and they were supposed to reflect the 

proper value and central excise duty in their ER-I returns. The appellant had filed 

wrong periodical ER-i returns wherein they have deliberately mis-stated the 
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figures of assessable value of finished excisable goods cleared by them. Thus, I 

find that appellant had willfully suppressed the facts and contravene various 

provisions of the Central Excise Act & Rules made thereunder with an intent to 

evade central excise duty. Therefore, I find that penalty under IlAC has rightly 

been imposed by adjudicating authority. 

16. In view of the above facts and discussions, I reject the appeal of the 

appellant in toto. 

314k1cPd1 TT c{ ct1 JI  3ftT cpf PNkl 3q)c  d'F {i 'illdl 

16.1 The appeal filed by the appellant stands disposed off accordingly. 

     

    

    

By RPAD:  
To, 

(Gopi Nath) 
Commissioner (Appeals) 

M/s. Rajhans Metals Pvt Ltd, 
Plot No. 21/3, GIDC, 
Shankar Tekri, Udyog Nagar, 
Jamnagar- 361 004 
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Copy to:  
1. The Principal Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad. 

2. The Commissioner, GST & Central Excise, Rajkot. 

3. The Assistant Commissioner, CGST & Central Excise Division-I Jamnagar. 

4. Guard File. 
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