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Arising out of above mentioned OI0 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

arfiesal & wTaadt &7 W U 947 /Name & Address of the Appellants & Respondent :-
M/s Atul Auto Ltd., Near Microwave Tower, Rajkot-Gondal Highway, Jamnagar-361140.
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ng person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhiin all matters relating to classification and valuation.
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To the West regional bench of Custbms, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2= Floor
Btr)xaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in’ para- 1(aj
above
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The appeal to_the Appellate Tribunal shall be filed in quadruplicate in forrn EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied %amst one which at least should be
accompanied . by a fee o Rs. 1,000/- _ Rs.50 Oé— 5.10,000/- ~ where amount  of
dutydemand /intefest/ ({Jrenal,ty/refund is upto 5 Lac., 5 Lac to 5 Lac and above 50 Lac respectively in the
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldace where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub, section gl of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed 1n quadru ghcate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall
be accompanied by a cogy of the order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demandeéed ‘& penalty levied
of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
ore than five lakhs but not exceeding Rs. Pifty Lakhs, Rs.10,000/- where the amount of service tax &
ﬂerest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
faveur of the Assistant R?s rar of the bench of nominated Public Sector Bank of the 1;place where the bench
~of THpunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty afone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, )
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i} amount determined under Section 11 D;

ii) amount of erroneous Cenvat Credit taken; i

1it) amount Tglayable under Rule 6 of the Cenvat Credit Rules )

- provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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A revision /:la:pplicaﬁon lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th ¥Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from: a factory to a warehouse or to another factory
or from one warehouSe to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goo?is exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to’any country or territory outside India.
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In case oflggods exported outsideIndia export to Nepal or Bhutan, Without%aément of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is gassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in dLix%)Iicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months ffom the date on which the order sought to be gpealed against is
communicated and shall be accompanied by two_copies each of the OIQ and Order—In—Apg;e It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.

AL ST F ]I [ECHEGRG ﬁmﬁﬁm—rﬁmﬁl

?gzgwmﬁm maﬂ%m@gmﬁmo#mw SITT A Tf2 Hy T UF 9T ST & SOTET & O w0
-/ & AT 4 1

The reéision a %hcatl%‘rr? shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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case,if the order covers variousnumbers of order- in Ongtmal, fee for each O.1.0. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal To the Appellant Tribunal or the one application to the
Cer%ltral Govt. As the casé may be, is filled <o avmg scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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ne copy of a?pplicaﬁon/or 0.1.0. as the case may be, and the order of the adjudicaﬁnglauthoﬁty shall bear a
court fé€ stamp of Rs.6.50 as prescribed under Schedule-1 in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

3Ig T wigETy ﬁﬁ,z@am%wﬁaaﬂw,%@aaﬁrwm%m,mzﬁﬁwﬁﬂéﬂm
www,cbec.gov.in Fl & 3 l({ N ) ) )

For the elaborate, detailed and latest gromsxor_ls relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in
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Appeal No: V2/15-16/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Atul Auto Ltd, Rajkot(herein after referred to as “Appellant”) has
filed appeal Nos. V2/15-16/Raj/2020against Order-in-Original No. 20-
21/DC/KG/2019-20 dated 30.12.2019(hereinafter referred to as ‘impugned
order’) passed by the Deputy Commissioner, Central GST Division-ll, Rajkot

(hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that during audit of the records of the
Appellant, it was observed that the Appellant had availed Cenvat credit of
service tax paid on the services provided by the financial institutions under the
category of ‘Banking and Financial Services’. The said finance companies
granted loans to the customers of the Appellant for purchase of ‘Three
Wheeled Auto Rickshaw’ manufactured by the Appellant and recovered
‘Subvention charges/ Incentive’ from the Appellant along with service tax. It
appeared to the Audit that the Appellant had received services from the said
financial institutions after the goods were cleared from their factory and
reached to their dealers. Thus, the services availed by the Appellant had no
relation, directly or indirectly with the manufacture of their final products and
hence, said Cenvat credit of service tax paid on ‘subvention charges/incentive’
was wrongly availed by them and consequently not covered within the
definition of ‘input service’ under Rule 2(1) of the Cenvat Credit Rules, 2004.
Hence, Show Cause Notices were issued to the Appellant covering the period
from November, 2011 to March, 2015.

2.1 On scrutiny of ER-1 Returns, it was found that the Appellant had
continued the practice of availment of Cenvat credit of service tax paid on
‘Subvention Charges / Incentive’ for subsequent period also. Hencé, Show
Cause Notice No. V.87/AR-Shapar/Div-11/ADC/191/2015-16 dated 9.3.2016for
the period from April, 2016 to January, 2017 was issued to the Appellant calling
them to show cause as to why Cenvat credit of Rs. 32,97,342/- wrongly availed
and utilized should not be disallowed and recovered from them along with
interest under Rule 14 of the Cenvat Credit Rules, 2004 (hereinafter referred to
as ‘CCR,2004’)and proposed imposition of penalty under Rule 15 of CCR,2004
read with Section 11AC of the Central Excise Act, 1944. Q/
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2.2 Further, Show Cause Notice No. 1V/3-39/2017-18 dated 1.3.2018 for the
period from February, 2017 to June, 2017 was issued to the Appellant calling
them to show cause as to why Cenvat credit of Rs. 26,59,131/- wrongly availed
and utilized should not be disallowed and recovered from them along with
interest under Rule 14 of ‘CCR,2004’ and proposed imposition of penalty under
Rule 15 ibid.

2.3 The aforesaid Show Cause Noticeswere adjudicated by the Adjudicating
Authority vide the impugned order who confirmed the wrongly availed Cenvat
credit totally amounting to Rs. 59,56,473/- under Rule 14 of ‘CCR,2004’ along
with interest under Rule 14 ibid and imposed penalty totally amounting to Rs.
59,56,473/- under Rule 15 of CCR,2004 read with Section 11AC of the Central
Excise Act, 1944.

3. Aggrieved, the Appellant has filed the present appeals, inter alia, on

following grounds:

(i) The impugned order is untenable in law inasmuch as the same is against
the doctrine of judicial discipline; that the doctrine of judicial discipline
requires that, whenever, in a case, the judgments of higher courts / tribunals
/authorities are cited, the lower courts / authorities are bound to consider and
follow said judgments /orders; that on the very same issue, two show cause
notices dated 18.07.2014 and 11.11.2014, covering period November, 2011 to
April, 2013 and November 2013 to July, 2014, were issued to the appellant
proposing disallowance of Cenvat Credit. The Commissioner(Appeals) decided
the issue in their favour but the Department filed appeals before the CESTAT,
Ahmedabad who dismissed the appeals vide Order No. A/10168-10169/2018
dated 19.1.2018 by holding that the Appellant was eligible to avail Cenvat
credit of service tax paid on ‘Subvention Charges/ Incentive’, since the same
was in relation to sales promotion activities. They relied upon the said Order of
the Tribunal but, the adjudicating authority discarded their contention by
observing that the said CESTAT order was accepted by the department only on
monetary limit and not on merits and therefore has no precedence value; that
the said CESTAT order was passed on merits and since the department has not
challenged the said CESTAT order, it has attained finality and the adjudicating
authority was bound to follow the said CESTAT order.
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Appeal No: V2/15-16/RAJ/2020

(i)  That the disputed Cenvat credit of service tax pertains to services
provided by the financial institutions and these services are specifically
covered under the ‘main part’ of the definition of ‘input service’ under Rule
2(1) of CCR,2004, wherein, any service used by the manufacturer, whether
directly or indirectly, in or in relation to the manufacture of the final products
has been made eligible for cenvat credit; that inclusive part of the definition

includes services used in relation to ‘Sales Promotion’.

(ifi)  that in automobile industry, around 90% of vehicles are sold under some
financial scheme like loan, hire purchase, etc. provided by various banks and
other financial institutions and therefore, every manufacturer of automobiles
has to make some arrangements for financing the products manufactured by
them so that the ultimate customer can purchase the same without much
financial hardship and if they don't enter into such financing understanding
with these financial institutions, it will be impossible for them to sale / market
their products.Thus, such financial arrangements with these financial
institutions are integrally connected with manufacture and sale of three
wheeler vehicles manufactured by them because unless and until, these
financial institutions finance vehicles manufactured by them,the same cannot
be sold by their dealers and consequently, they will not be able to manufacture
the same end therefore, there is direct correlation between finance made
available by these financial Institutions to ultimate customers and goods
manufactured by them. Thus, the services rendered by the financial
institutions to enhance sale of their final products are nothing but ‘sales
promotion’ for the Appellant and therefore service tax paid on subvention
charges is available as Cenvat credit since the same is covered under ‘inclusive
part’ of ‘input service’ and relied upon case law of Coca Cola India Pvt Ltd-
2009 (15) STR 657 (Bom.), wherein the Hon’ble High Court allowed the Cenvat
credit of service tax paid on advertisement services to M/s. Coca Cola India
Pvt. Ltd., even though, the products for which advertisements were made,

were not at all manufactured bythe said company.

(iv)  That the impugned order imposing penalty upon them is unwarranted

and not sustainable since the disallowance of cenvat credit itself is
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- Appeal No: V2/15-16/KAJ/ LULU

unsustainable in law on merit; that it is settled legal position that penalty
should not be levied when the matter involves interpretation of law, as in the

present case.

4. In hearing,Shri Dinesh Kumar Jain, Chartered Accountant, appeared on
behalf of the Appellant and reiterated the grounds of appeal and requested to

allow their appeal.

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submission made at the time of personal hearing. The
issue to be decided in the present appeal is whether the impugned order denying
Cenvat credit of service tax paid on ‘Subvention charges / Incentive’ and

imposing penalty under Rule 15 of CCR, 2004, is correct, legal and proper or not.

6. On going through the records, | find that the Appellant had entered into
agreements with financial institutions for financing ‘Three Wheeled Auto
Rickshaw’ manufactured by them when sold from their dealer’s premises. The
said financial institutions recovered ‘Subvention Charges / Incentive’ from the
Appellant for providing the said services along with service tax under the
category of ‘Banking and Financial Service’'. The Appellant had availed Cenvat
credit of service tax paid on said ‘Subvention Charges / Incentive’ considering
the services rendered by the said financial institutions as their ‘input service’ in
terms of Rule 2(l) of CCR, 2004. The adjudicating authority denied the said
Cenvat credit on the ground that services rendered by the financial institutions
were not sales promotion and consequently not covered within the definition of
‘input service’ under Rule 2(1) of CCR, 2004.

7. | find that the issue in the present appeals is covered by the Order passed
by the Hon’ble CESTAT, Ahmedabad in Appellant’s own case vide Order No.
A/10168-10169/2018 dated 19.1.2018, wherein the Hon’ble Tribunal has held
that,
“7. On a plain reading of the terms of the above arrangement/agreement
between the Respondent and the financial companies, it is clear that the
amount of Rs 1500/- was paid towards subvention charges against each of the

financial facility offered by the companies on each of vehicle by the

{ Page 6of 8
{




‘ prese;t’t" cas “The

Appeal No: V2/15-16/RAJ/2020

customers of the Respondent. Ld. A R. for the Revenue referring to the scope
of services rendered by the financial companies as mentioned at Clause (3) of
the said arrangement vehemently argued that the consideration paid by the
Respondent to the financial companies is in the nature of sales commission
and not sales promotion as erroneously observed by the Id. Commissioner'
(Appeals) in the impugned order. I do not find merit in the said contention of
the Id. AR. for the Revenue inasmuch as, the object of arrangement itself
speaks clearly and loudly that It is meant to enhance the sale of the
manufactured goods of the Respondent through attracting customers by
providing financial option to the respective customers and for the said
purposes, they had approached the financial companies since they do not have
such inhouse finance facility. Therefore, in my opinion, this arrangement has
been rightly considered by the ld. Commissioner (Appeals) as a sale
promotion activity and accordingly eligible input service. Also, there is merit
In the contention of the ld. Advocaté for the Respondent inasmuch as the
financial companies had levied the service tax under banking and financial
service and such classification of the service and payment of service tax being
not disputed by the jurisdictional authority, therefore, denying credit on the
service tax paid in the hands of the Respondent, considering the same as
business auxiliary service also not sustainable in law in view of the judgments
cited bythe 1d. Advocate for the Respondent. In the result, the impugned order
is upheld and the Appeals filed by the Revenue are dismissed.”

8. | find that the Appellant had relied upon the said Order of the Tribunal
before the adjudicating authority but the same was discarded by the
adjudicating authority on the ground that CESTAT order was accepted by the
Department on monetary limit and not on merits and therefore has no
precedence value. | find that the adjudicating authority erred in taking such
stand. When the Department did not file appeal against the said CESTAT order
before higher appellate forum, the said CESTAT order attained finality and it is
binding upon all the lower appellate authority and adjudicating authority. Under
the circumstances, the judicial discipline required the adjudicating authority to
follow the said CESTAT order.lt is open for the Department to challenge the
issue before appellate forum in appropriate case but the adjudicating authority

was bound.to-follow the said CESTAT order, which has not been done in the

S

&
iy

Page 7 of 8




" Appeal No: V2/15-16/RAJ/2020

9. in view of the above, | hold that the Appellant has correctly availed
Cenvat credit of service tax paid on ‘Subvention Charges/ Incentive’. |,

therefore, set aside the impugned order and allow the appeals.

10.  IMoFaCaRIGHHITSI TR A TERISRIFIIIRY RATTATE |

10.  The appeals filed by the Appellant stand disposed off in above terms.
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