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WT(* 11{  /Tf   IJ Any person aggneved by this Order-rn-Appeal may file an appeal to the appropriate authority in the following way. 

(A) ftaijs1 t.'-ns q,. i4Ii     1944 t EiiJ 35B 3 c,7c 
1li i)1k41, 1994TtlTU 863 f+r "l'{t3TT kl'Pd{ 

Appeal to Qustoms, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
86 of the Finance Act, 1994 an appeal lies to:- 

t 2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

iit' f'I't  1(al f nv iv si'ftff t aiiii  rir -fI srzftf 4n t.'ili ,ie 5w D  i'1 .- ti1ct, r 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor 
Bhaumah Bhawan, Asarwa Ahmedabad-380016rn case of appeals other than as mentioned in para- l(aj 
above 

4lfl   uiIiui i lifl, 2001   6 
' ' EA-3 rr  1t *  l  ii I it Ic F, T T , "i T TT iit 

T50    5Q'i 
Tf, Iaa 5,000j-  F  3t%T 10 000/ 

&l'li qa TU "itI 'aIItcl '' aI'ie II lkiI I 
9T1W, 7iI  T1i  t i. ir(i1  a1-1 
iis 500/-' lflI 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 
6 of Cential Excise Appea1) Rules. 2001 and shall be accompanied against one which at least should be 
accompanied by a fee of Rs. 1 000/- Rs.5000/- sJ0,000/- where amount of 
dutydemand/interest/penal,ty/reflind is upto Lac. 5 Lac to 50 'Lac and above 50 Lac respectiVely in the 
form of crossed bank uraft in favour of Asst. Registr.r of branch of any nominated public sector batik of tIle 
place where the bench of any nominated public sector bank of the place where thebench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

attifaftit .- 411 t fu 3rfrt,1994r aIm 86(1) 3aI.i )994 9(i)tt ?tt 

ftañftr ST.iTTr tt o irtf 3 4I4 
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1Q,000/- ikaT fl1D.i T t *It14 l&tt' T ci /11c1I'4 t ìicn r. cvia 

T5RI iil kiti Cl4'i RI 1ci '1Ic1 IIi a 
1lii 'fi'4) 'iu(ilaui w - ii •r(&)i1i -'rvTITit50O/-  T 

tr1t91Psl1fl 1/ 

The appeal under sub section [iLof Section 8 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
filed in quadxuplicate in Form S.T.5 as prescribed under Rule 9(lj of the Service Fax Rules, 1994, and Shall 

be accompanied by a copy of the order appealed against (one of which shll be certified copy) arid should be 
accomeanied by a fees 01 Rs. 1000/- where the amount of service tax & interest ciemandeci & penalty evid 
of '. o or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

a - s but not exçeecJing Rs. Fifty Lakhs, Rs. 10,000/-.  where the amount of service tax & 
& penalty levied is more than fifty Lakhs rupees, in the fonn of crossed bank draft in 

I Registrar of the bench of nominated Public Sector Bank of the place whre the bench 
d. / Kpphcation made for grant of stay shall be accompanied by a fee of Rs.00/-. 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of toe Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Comrnissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Serioce Tax to (lie the appeal before the Appellate Tribunal. 
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 iTTiTh/ 
or an appeai to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also 

made app doable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax. Tuty Demanded" shall include: 
(i) amount determined under Sectwn 11 D; 
Iii) amount of erroneous Cenvat Credit taken; 
(iii) amount 9ayab1e under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
cending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

't1 1.4't ?i-iie tt: 
(Ci Revi$ioxapp)icati9p to Govrnment qfIiidia:  

vP ae T WTefa.nI Iae iiT '.,vile e-ii stfl1W,l994 tTRT  35EE  4cpP Icle 
uT  I .ieji jie  '9iift .IlI iI, i'i PT, 9f1100O1, 

A revision application lies to the Under Secretary, to the Government of India Revision Application Unit 
Ministry of Finance. Deartment of Revenue, 4th Floor. Jeevan Deep Building, Prliament Street New Delhi 
U000 

r, 
 unoer Sectio 5, the CEA 1944 in respect of the following case, governed by first proviso to sub- 

, t9tI trfl a,) TI1-e 'tIiI T1P 
• rc. 4kMTh aTtr.. rr 4) iTTUc1 w'ij41 'rf1i4) (i) 

I toawarehou Se or to another factory 

(jji 
iip / 

in case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

/ 
in case orgoods exported outsidelndia export to Nepal cr Bhutan, without t5ayment of duty. 

(:v) ftfre4.i,i .j RI-i 
a i.-n aTii1 yrr'uRci llhit 

Cedit of any duty allowed to be ub7ed towards payment of excise duty on final products under the provisions 
tillS Act or the Rules made there under sucia order is gassed by the Commissioner (Appeals) on or after, the 

iate appointec uniter Sec. 109 0± the Finance No.2 Act. g98. 

(v i'i auee.1 t44 -'n E,A-8, t( ,200.T991it, 
E71I oiTFt id4Id FT ii'i TTTF TFTttTpT%T FTTF 3P15T ilitikP1l ic.i i'ii4)  1TI  ITiT 

1944 
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Thd above application shall :oe made in duplicate in Form No. A-8 as specified under Rule, 9 of Central Excise 
Anpeals) Rures, 2001 within 3 months iforn the date on which the order sought to be appealed against is 

communicated and shall be accompanied by two copies each of the 010 and Order-In-AppeaL It should piso be 
accompanied by a copy of TR-6 Challan evfdencing payment of prescnbed fee as prescnôed under Section 35-
EE of CEA, 1944, under Malor Head of Account. 

ii i )e  P.(I 
FTTTx200/FTsprxpTT  t(t'1I( 'li 

The revision appjication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
ac or iess anti 1s. 1000/- wnere the amount. involved i.s more than Rupees One Lao. 

ci fr9T 'T FTF F' "9'r T'97 T1 a'q em F' a 1F STr FT F8T'T  lt t(' flee iii "ticit * / In 
oase,Lf the order covers vanousnumbers of order- in Onginal, fee for each 0.1.0. should be paid in the aforesaid 
inanner, not withsandmg the iact that the one apoeai to the Appellant T ibunal or the one application to the 
.entral Govt. As the case may oe. is fuieci to avotcl scuptona work if excising Rs. 1 lakh fee ol Rs. 100/- for each. 

e b'a 1975. a4-i liT iITT F TiPle' 3ITW 'R 1T 6.50 e' FT -'4NIc'i4 itF'9iTri'tI '9Tf1 / 
One copy of application or 0.1.0, as the case may be, and, the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescrfoec under Sc'hedu(e-I in terms of the Court Fee Act,1975, as amended. 

er 'r o ere &pi TT 'ta i!- 'tila't (ar  f) i''tIe"fl 1982 'F1' TT* 1eI!ie ilTlTf 

etention is also invited to the rules covering these anu other related matters contained in the Customs, Excise 
and Service Appellate Tnbunal (Proceaure) Rules, 1982. 

)G) -' 3rflcr  T5aI'T 'ii i triT F' T9' -'10 3±tT 0''l'Id 4' t1II4I) iflii41 Ii'U4(4 11"iise www.cbec.gov.in  TT "tao F J - 0 
Yor .the eiaborate aetailed and latest provisions relating to filing of appeal to the higher appellate authonty, the 
appellant may rejer to the Departmental website www.cocc,gov.in 

(vi) 
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ppeai No: V2/22/RAJ/2019 

ORDER-IN-APPEAL:: 

t'L'. D.B.Padhiyar, Village — Khaceda, P.O. Kotda Sangani, having 

his office at B/314, Siddhraj ZorL Near Sargasan Cross Road, Sargasan, 

Gandhinagar — 382 421 (hereinafter referred to as appellant') filed present appeal 

against Order-n-Original No. 12/D/AC/201 9-2{J dtd. 16.07.2019 (hereinafter 

referred to as 'impugned order") passed by the Assistant Coinmissioner, Central 

Excise & CGST, Division - I, Rajkot (hereinafter referred to as 'the adjudicating 

authority"): - 

2/- The facts of the case are that the appellant is engaged ri providing taxable 

services under the category "Construction Services in respect of Commercial or 

Industrial Building and Civil Structures" and "Erection, Commissioning and 

Installation" under Section 69 of Chapter V of the Finance Act, 1994 (hereinafter 

referred to as the 'Act') and holding service tax registration for the same. 

2.2 During the course of audit cc'nductecl by the [)epartment, it was 

noticed that the appellant has made short payment of ice Tax, to the tune of' 

4,91,497/- for the period October-04 to March-07. The above observations 

culminated into issuance of show cause notice No. Vl(a)/8-19011A/ST/09-10 dated 

22.03.2010 and same was adludicated by the authority 'iide his order dated 

18.04.2011 wherein he confirmed the service tax of 4,91,497/- under Section 

73(1) of the Act along with interest under Section 75 of the Act. The lower authority 

also imposed penalties of 4,91 ,497/- under Section 76, penalty of' 5,000/- under 

Section 77 and penalty of 4,91 497/- under Section 78 of the Act. The aggrieved 

appellant preferred appeal and appellate authority vicle OIA dated 11.10.2011 

upheld the demand but extended curn-dutv benefit and directed the adjudicating 

authority to re-calcuiate service tax amoLint, the matter reached before CESTAT, 

WZB, Ahrnedabad who vide Order No. A/10653/2018 dated 09.04.2018 remanded 

the case for a deriovo adjudication by the original adjudicating authority. 

Adjudicating authority has confirmed demand of Rs. 4,91497/- along with interest 

under Section 75 and penalty ot Rs. 4,91,4'7!-• Under Section 76, penalty of Rs. 

5,000/- under Section 77 and penath' of Rs. 4,91 497/- under Section 78 of the 

Finance Act, 1994  vide impugned order. 

3. Aggrieved, the Appellant has preferred the prc-sent appeal, inter alia, on the 

grounds that, 

The adjudicating authority erred ri pass the order and has passed illegal, 

proper and rivad oroer, in as much as same has oes.n passed without proper 
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ippeat No: V2/22/RAJ/2019 

appreciation j:  facts and wthc1ul foliovinç, s principle of natural justice. 

Therefore, same deserves to be set aside tha' he ellecjaiicn made by the 

department are baseless and devoid of merits on the grounds narrated by the 

appeUants. The order does not gve any finding or derut with the submission of the 

appellant that services provided by the appelenl.v'ss one of work contract and 

since works contract came in to effect from 0 0020)7, entire demand of service 

tax under the category of construction service iind ers oton and commissioning 

service is not sustainable and is liable to baa e aside on this ground; that the 

demand of Seniice Tax is based on the income reflected ri Balance Sheet 

pertaining to indivisible works ontract executed during the period prior to 

01 .06.2007 and thus service tax on the said inoome a not leviable. For the same 

appellant relied upon judgement in the case of Commissioner V/s. Larsen & 

Toubro Ltd. 2015 (39) STR 913 (SC). 

(ii) The adjudicating authority erred and heid that a ppellanl: have not submitted 

any cogent evidences to substantate their arguriiert IOF their claim that they have 

provided services to main contractor arid not; directiy to any parties. For the same, 

adjudicating authority has not consider affidavit executed by the appellant that they 

have provided services as subcontractor only ii: is the dul.y of department to 

verify that whether main contaciors have discharged the. service tax or not. The 

appellant relied upon following case laws in sunport of their arqLlments: 

(a) Foto Flash V/s. Commissioner - 2000 (9' SIR 432 (Tri.Barig) 

(b) Evergreen Suppliers V/s. Commissioner — 2.000 (9) SIR 467 (Tri.Bang) 

(iii) Adjudicating authority erred in relied upon UbEC Circular NO. 138/07/2011- 

ST dated 06.05.2011 along with juctçjemert in the case of Mis. Vijay Sharma & Co. 

reported in 2O10-TlOL.-2i5-CESTAT-[)ELLB icr coming on conclusion that there 

is no provision in the Finance Act, 199.4 to gmcil: immunity to the sub-contractor 

from levy of service tax undisputedly taxabie services were provided by them. No 

evidence was before t to notice whether service provded by the sub-contractor to 

the contractor was ever l:een Sd. For the earrie, appellant submitted that the 

work executed by them during the period October — 2004 to March — 2007 and 

above circular was come into the existence vi.t. 01.05.2011 and works contract 

service became taxable wet 01 06.2007; hence Their services was not covered 

under tax net at the time at ca:vi•os provided dy the appellant, that they have 

dertaken l.he works on contract basis and therefore, they were riot required to 

arge the service tax llabiilLss erg SL!bCOnuraCtOn once main contractor has 

ie service tax on such serves. 

Page '4 of 10 



ppea1 No: V2/22/RAJ/2019 

The appeUant further relied upon foUowftig case laws: 

(a) 2016 (43) STR 232 (Tri.kyd), Vishesh Engineeiirp Co. V/s. Commissioner 

of CEX, Guntur 

(b) 2016 (43) STR 174 (Ker), Furnace Fahrca (India) Ltd. V/s. JC, CEX. 

(c) 2019 (8) IMI 1027 — Cestat, New Delh, M/s. Mammen Engineering Works 

V/s Commissioner, CE)(, Raipur 

(d) 2014(4) TM1 63 CESTAT Ahmedabad, M/s. Thrschandra Engg. Pvt. Ltd. 

V/s. CCE, Vadodara-l. 

(e) 2015 ($)TMI 162 -- CESTAT Ahmedabacl, MIs. Mahalaxmi Infracontract 

Limited V/s. CCE. 

4. In hearing, Shri Dipak Lalwani, Chartered Accountant appeared on behalf of 

the Appellant and reiterated the submissions of apped memo and submitted copy 

of judgement cf Hon'hie Supreme COUrt 2015(39) SIR 913(8.0) in the case of 

Commissioner of CEX, Kerala V/s. MIs. Larsen L Toubro l_td. for consideration, 

wherein grounds of appeal memo are reiterated. 

5. 1 have carefuily gone i:hrouph the impugned order, 

appeal of the appellant, submission in writing. lind that the issue to be decided in 

the present proceedings is whether the service tax alonpwith interest and penalties 

imposed on the appellant on "Commercial or bidustrial Construction Services" 

and "Erection, Commissioning and Installation" is just, fair and correct or 

otherwise. 

6. It is an undisputed fact thaI: the appeUant had provided the services which 

were liable to service tax under the ca1egury of commercial or industrial 

construction services' in terms of rovisons conleined in Section 65(105) (zzq) of 

the Act on the construction activity carried out by the appellant and "Erection, 

Commissioning and installation" sar,iic.e as contained under Section 69 of Chapter 

V of the Act. 

L*'k 
' 

N: 

6.1 The appellant have not disputed the levy of the service lax on the above 

services. The appellant have vehanienlly aqued that they, being sub-contractor n 

nature, have provided the serice tu thai, main contractors and not provided the 

services directly to any party. I finc that the appellant have not submitted any clear 

evidences to prove their arguments. Therefore, the argument submitted by the 

appellant is not l:enahle. Ar; regards to their claim thsi: they, btdng sub-contractor, 

t liable to service tax as the main contractoi has paid the service tax. I find th t 

Page5of 1 / 
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again the appeUant failed to subrat any corIcre evicbsnce that the main contractor 

paid the service tax in SUpOI1. oi their argument atid :hus liabte to be rejected 

being devoid ot  merits. 

6.2 The issue of levy oi servico iax from ti's; sub-contractor has been clarified 

by the CBEC vide Circular No. I 3810712(1'i 1 -•- *ervice Tax dated 06.05.2011. The 

relevant excerpts of the circular are re-produced biniow: 

"999.03/ 
23 .08.07 

:A taxable service provider 
outsources a part of the 
work by engaging another 
service provider. generally 
known as sub-contractor. 
Service tax is paid by the 
service provider for the 
tota! work in such cases, 
whether service tax is 
liable to be paid by the 
service provider known as 
sub-con tractor who 
undertakes only part ot she 
whole work. 

& ob-coitaa.ctor is sseiitt.il!y a taxable service 
aro ider. the fact that sorvces prcvded by such sub-
contractors roe used lw a main service provider for 
:omrclerion of his wok does net is in\ way alter the 
Asvt of pro'.'rsron el asabis service h the sub- 
coitractor 5crvicr (01 lc:d b' sub-coliractors are 

he nature sit' 

Ser,ice in is, ut;e:r fare, viable on any taxable 
servtces provided. svh:ther or not the ser ices are 
niT)" ided by a person ii his capacity as a sub- 
conPactoi and viiathcr not suc:s services are used 
IS eput services ilic ft ha: a given taxable service 
IS isiendc tor us's as in input service by another 
scvtce oruider iov at rher :he taxithitty of the 
service provided. 

  

   

4. It is clarified that the sers'ice:; provided by the sj1icontracors/ consultants and other 

service providers arc classifiable as ocr Section G; A of the Finance Act, 1994 under 

respective sub clauses (I 95't  of Srcrien f' ef las F an is;: An, I 941 and chargeable to 

service tax accordingly." 

The above circular is vary clear anci speci'flo ca the issue cit levy of service tax 

from the sub-contractor who bar provided the i:ranjices to main contractor. My 

views are welt suoportad dv the nd9err1ents in The nasa ot MIs Vnay Sharma & Co 

reported in 2010-TlOL12i5.-CEf;TAT-DEL-LE whi::;h was retied upon in the 

judgement reported at 2011 -TiOL61  CfSTi4JftE....In the aoove judgements, it 

was held that there is no tOViSiOfl in ThO i:- rinc:t Act, '1994 t:o grant immunity to 

the sub-contractor from levy ot civics tax wcien utdistutediy taxable services 

were provided by them. No avideece was before liLt notice whether the service 

provided by the sub-contractor to (he contractor we's ever been taxed." 

7. Further, I find that appeiart has noritartchs:d (hal: the Show Cause Notice is 

based on the income retlected in the EaJarica Sheet pertasirirq to indivisible works 

contract executed prior to 0i.OS.tG0 end thee. sj.art;s ccnl:rac:t service came into 

tax net w.e.f. 0 .06.2007 and tat scs'jsr.e tax on dir said income is not leviable. 

om the records available it is cjtar thsa'tha appellant again failed to submit any 

ent evidence like copy of uciract nelirre I Les:n •s sub--c.;cnfractor and -the 

n contractor the copy ot contract beihIeea ties' main coritrecior arid the ulti,ate 

t' .— -( I - n,, 
k'- 



Appeal No: V2/22/RAJ/2019 

customer etc. Further the app&lant has nol: produced any evidence that the main 

contractor has paid the service tax. also find that the names shown as debtors in 

the balance sheet has nothing to do whether they are main contractor or the 

ultimate customer on whose hehatf the work wd3 carr:ed oLl't by the appellant. 

7.1 From the Audit Report No. 0-20912009-10 dated 0b.02.2010, it appears that 

during course of audit, The audi: team had obtained copies of some contracts 

made by the appeUant and scrutiny of the same indicates that tile appellant had 

directly provided services to firms and the appeilant had issued the bills on their 

letter head and not numbered. in counter of this, the appellant has not produced 

any material. Thus, the arguments put forth by 'the appellant are devoid of merits. 

8. The appeilant has claimed that, as the rosin contractor has. paid the service 

ta)(, they were not required to pay any seRice tax being sub-contractor; for the 

same I held 'that The onus is on the appeflent to orcve that 'the main contractors 

have paid the service tax as 1he are claiming relief ...oin payment of service tax. 

For the same 1 find that adjudicating authority has correctly reed on case law of 

Srinivasa Trading Co. V/s. Commissioner of Ccstomi;, Chennal reported in 2013 

(295) ELT 614 (Tn. Cherinai) (Final Order No . 2h202 dated 19.03.2012). 

9. Further, appellant has coriierided that question of invocation of extended 

period does not arise in their case as all the books of accounts were maintained by 

them in as much as there is no suppression of facts with Sri intent to evade 

payment of service tax and therefore 'the derneod of service tax s time barred by 

limitation as the SON was issued beyond period of one year. They also relied on 

number of judçjements in support of their claim. I observed that the department 

had detected the evasion through the audit ci the records maintained by the 

appellant conducted by the audit party. Further the appellant have not disclosed 

these facts at any given stage. Further l:hc appellant has neither obtained the 

service tax re1_jstratiDr nor paid the service tax. They refuse to accept the 

observation rae by the audit and did not pa lheserice tax. Therefore, this is 

nothing but the suppression from the oepartmen' with a sole intention to evade the 

service tax. I find that it proves to the effect '[hat they had l:he mens rea l:o evade 

payment of tax and did not conic forward to pa..' the lax even after the audit of the 

records by the department. As far sa the quasdon cit extended period is 

concerned, I rely upon the clecisi :.o of l":'or'ble Guarat High Court in the case of 

Commissioner of Central oxcse turat-I Vs Neminath Fabrics Pvt. Ltd. (Reported 

as 2010 (256) ELI 369). The rete!ant axi,ract of the decision is reproduced below: 

Termini ti-orn which perio o....rue yeud' :: "ixe' 'eais" is computed is re.ant 

Page 7 of 10 



Appeal No: V2/22/RAJ/2019 

date as defined in suh-sectior 3ikj of Sccue [d. of Certra[dxcise Act, 1944 - 

Concept of knowledge ni departmental aushority on[irciy abseni - Importing of said 

concepi in Section 1 1 A(i) it:nd or the povso ibid would tantamount to rewriting 

statutory provision aid rendering clefinc'd lcrns 're]cvant date" nugatory - 

Reasoning. that once know hetlge acquirc-d by Dcocrtn:oni. thcre is no suppression, 

fallacious as once suppression adm ttrd, urn: y because Department acquires 

knowledge of irregularities, suppression no mu li erated impugned Tribunal order 

introducing novel concept of date of knowledge contrary to provisions of Section 

1 IA ibid. hence quashed and set aside. - Once a is ;.'owu/ that ihe ingredients of the 

proviso are satisfied, oil ihut ):as to oe vueri us lu what is the ic/c 'ant date and as to 

whether the show cause tb//ce ha:' hecit .:'cr"''c! 'ti/ida a period of Jive years 

therefro;t. By no stretch o/ 1:nag:nat:oi'i the co'icep! o/ /;uowlrdge can be read into 

the provisions. fijaras .15, 16, 18, 20. 26t 

9.1 1 also find that Honble Supreme fourt fl the case of Commissioner 

of Central Excise, Vishakhapatnam Vs MIs. Mehta /i Co. reported at 2011-TIOL-

17-SC-CX heid that "Intention to evade -- rnctatcrt -Stow Cause Notice issued 

within five years from the date of knowledge of :oe Departmeni is valid: Although, 

the responderil has pleaded that t was doria out gnoance, but there appears 

to be an intention to evade excise duty arid con tim'erttion of the provisions of the 

Act. Therefore, proviso of Secdort IA i 1  ol the Act would qet attracted to the 

facts and circumstances of the present case, The cause of action, i.e. date of 

knowledge could be attributed to the departrnen: i the yuer 097. If the period of 

limitation of five years is computed ftom the af'cuuuici date, the show cause notice 

having been issued on '15.52000 the den anc made was clearly within the period 

of limitation 55 orescnbec,, which s fva years. My Vies/IS are further supported by 

the judgment of Horible Supreme Ccnjri in cone n M/s Etajasthan Spinning and 

Weaving Mills reported at 2009 (23h ELT :3 Thus the arguments made by 

the appellant are devoid c1 merit anc I reject the same. 

10. Further Section 75 of Fr!.3r'tce Act, 1 991 otatas hiaL 

Every person, liable to pa the /ox Iii IILC id(i.iCr u ith the provisions of section 

68 or ru/cs made there under, n;/':u fit!is to crcr/d the lox or any part thereof to 

the account of the Central C. : reraaa':u tt/i il/i he 11c11uu prescribed, shall pay 

simple interest foi such rate u / bela tea jaw re/il. li,';/ not exceeding thirty-six 

per cent. per anuzan, o.: is /ur thr Iliac he ore fi.;a.'ci in' i he C e.u,rul Government, 

by noli/Ication in the () jicial 'Sa:'etic the the peioJ of which such crediting qf 

the lax .;' r' any pam-i thereof/s  /leiur 01 / 
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11. Another argument ot the appellant is that the penalties under Section 76 

and Section /8 of the Act cannot be imposed smLtane0USly in view of 

amendment made in Finance Act n the year 2008. They also rehed upon number 

of judgements of the higher forums. On this count, find that the mens rea on the 

part of the appellant has been proved as they have not paid the service tax and 

also not obtained the service tax registration ]lI the 16.06.2011 .e. only after the 

impugned order has been issued. Further the period of dispute covered under the 

present case is upto March-20u7 arid the amendment come into force in the year 

2008 only which is not retrospective hut prospectve in nature. Since the period of 

dispute is prior to enactment of Finance Act, 2J08, i find that both sections are not 

mutually excusive. also find that my views are supported by the judgment of 

Hon'ble High Court of Kerata in the case of Assistant Ccmriiissioner of Central 

Excise V/s. Krishna Poduval repoded at 2006 (i S.T.R. 185 (Ker) and decisions 

of the Tribunal in the case of Aahriti Cable Network V/s. Commissioner, Central 

Excise, Jaipur -- 2009 (15) S.T,R. 338 (Tn Deftii) and Cc'mrnissiorier of Cerilral 

Excise, Chandigarh V/s. Grewal Trading Company -- 2010 (18) STR 350 (Tn. 

Delhi). Therefore, the penalties imposed upon the appellant under Section 76 and 

Section 78 of the Act is correct and I uphold 1:he impugned order. 

12. Regarding penalty imposed under Section 76 of the Act, I find that 

nonpayment of service tax provided by the AppaUant was unearthed during Audit 

undertaken. Had there been no .Audt of the mcords cf f Appellant, the non-

payment of service tax by the Appellant wouk: nave çjone unnoticed. So, there was 

suppression of facts and extended period of imitaticni Was rightly invoked in the 

impugned order. Since the Appellant suppressed the facts of non-payment of 

Service Tax, nerialty under Sectkn 78 of the Act is mandatory as has been held 

by the Hon'ble Supreme Court n the case of itsJasflai1 3pinnhr1cJ & Weaving Mills 

reported as 2009 (238) E.L.T 3 (S.C;.), wherein ii is held that when there are 

ingredients for invoking extended period cf limitation for demand of duty, 

imposition of rei1alty under Section 1 lAO is mandntor. The ratio of the said 

judgment applies to the facts of the present case, I, therefore, uphold penalty as 

proposed by the adjudicating authority. 

12. In view of the foregoing facts., discuion and firidirigs, I uphotd the 

impugned order and reject the appeaL 

3-fcFr9i c1T Ef T* 3.'t.f1j .TTchh 'ft ZITiIciI I 
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By RPAD 

Atteste 

(S. D.S heth) 
Superintendent (AppeaL;) 
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13. The appeat filed by the 4rietiant is dis:csed Off s above. 

To, 
M/s. D.B.Paclhjvar 

i r  

B/314, Siddhra Zori, Near Sarcjaar 4' i--:,4) I ; iT 

Cross kod, Sarçasan, -:rI, 
- 
iI--jcj - 

ç , 
Gandhinagar 332 421 :' j- 

38242 - I 

1) W1TT fT 31r-, TR9  t:f 1ir ur rc, 
) 

2) 31Q-1c1-d, ZT2f 17Ef J' j3 (r, J- :j- !fTh1 3.flRIF:1IcIf IfCC FI 
3-1T cb ET1 TT 

3) ici-  3-fT4q-r, R r-a-  t:17 rtf--- :fc- cHUcl1, krIch'k 

3T?I  mt 

4) dlj bIc1 
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