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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise |Appeal} Rules. 2001 and shall be accomopamed against one which at least should be
accompanied by ~a° fee of Rs. 1,000/- _ Rs.5000 é— Rs.10,000/ - where amouni of
dutydemand/intefest/ é)renal_ty/refund is upto_5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively i the
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribuna is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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nder sub section (1} of Section 86 of the Finance Act, 1994, 1o the Appellate Tribunal Shall be
Hé%?ﬁp;%élru licate in Form glrs as prescribed under Rule 9(lgu,of the 'Service Tax Rules, 1994, and §h
be accompanied by a copy of the order appealed against (one of which shall be certified Copg') and should be
accompaunied by a’fees oty Rs. 1000/~ where the amount of service tax & interest demanded & penalty levied
of e TaRag or less, Rs.5000/- where the amount of service tax & interest demanded & pehalty levied is

: e s but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
% & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank drait in

tp Re 'grar of the bench of nominated Public Sector Bank of the place where the bench
atkd. / %plication made for grant of stay shall be accompanied by a fee 0f Rs.500/-.
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The appeal under sub section (2) and (24) of the secticn 86 the Finance Act 1994, shall be filed in For S£I‘.7das
r-\resc{'iged under Rule 9 (Zg &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy o l%rﬁ eé'
&f Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cl% €
copy} and copy of the order passed by the Comrmissionerauthorizing the Assistant Commissioner or Deputy
Cornrmissionar of Central Excise/ Servce Tax in il the appeal before the Appellate Tribunal.
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For an appeal t; be filed before the &ES/TAT. under Scction 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
renalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a

ceiling of Rs. 10 Crores, . ) )
mne “inder Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D; -
(i} amount of erroneous Cenvat Credit taken; .
fii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not %gplg_ to the stay aRplicau'on and appeals
nending before any appellate authority prior to the commencement of the Finance (No.2} Act, 2014,
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Migei‘sntirogf %plggﬁ%g.o Be %?’tn‘z)enteof Revcm?e, é‘t'n Floor. Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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Credit of any duty aliowed to be utiizeqd towards payment of excise duty on final products under the provisions
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Appeal No: V2/22/RAJ/2019

:: ORDER-IN-APPESL 1

fis. D.B.Padhiyar, Village —~ Khareda, P.Q. Kotda Sangani, having
his office at EB/314, Siddhrai Zori. Near Sargasan Cross Road, Sargasan,
Gandhinagar — 382 421 (hereinafter reterred to as "appeliant’) filed present appeal
against Order-in-Original No. 12/D/AC/2019-20 did. 16.07.2019 (hereinafter
referred to as “impugned order”) passed by the Assistant Coinmissioner, Central
Excise & CGST, Division — |, Rajkot (hereinafier referred to as “the adjudicating

authority”): -

21/- The facts of the case are that the appellant is engaged in providing taxable
services under the category “Construction Services in respeact of Commercial or
Industrial Building and Civil Structures” and “Ereciion, Commissioning and
Installation” under Section 69 of Chapter V of the Finance Act, 1994 (hereinafter

referred to as the ‘Act’) and holding searvice tax registration for the same.

2.2 During the course of audit conducted by the Department, it was
noticed that the appeliant has made short payment of Seniice Tax, to the tune of
4,91,497/- for the period October-04 to March-07. The above observations
culminated into issuance of show cause notice Na. VI(a)/8-190/1A/ST/09-10 dated
22.03.2010 and same was adjudicated by the authority vide his order dated
18.04.2011 wnerein he confired the service tax of 4,51,497/- under Section
73(1) of the Act along with interest under Section 75 of the Act. The lower authority
also imposed penalties of 4,91,497/- under Section 76, penalty of * 5,000/- under
Section 77 and penalty of 4,91,497/- under Saction 78 of the Act. The aggrieved
appellant preferred appea! and appeilate authority vide OIA dated 11.10.2011
upheld the demand but extended cum-duty beneatit and direcied the adjudicating
authority to re-calculate service tax amouni, the ratier reachad before CESTAT,
WZB, Ahmedzbad who vide Order No. A/106535/2018 dated 08.04.2018 remandead
the case for a denovo adjudication by the original adjudicating authority.
Adjudicating authority has confirmed dermand of Rs. 4,91, 497/- along with interest
under Section 75 and penalty of Rs. 4,91 487/~ under Saction 76, penalty of Rs.
5,000/- under Section 77 and panaky of Rs. 4,91 497/- under Section 78 of the

Finance Act, 1894 vide impugnad order.

3. Aggrieved, the Appellant has preferred the present appesl, inter alia, on the
grounds that,

(i)

The adjudicating authoriy erred in pass the crder and has passed illegal,

proper and irivaiid order, in as much as same has besn passed without proper
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Appeal No: V2/22/RAJ/2019

appreciation of facts and wihout foliowing the principle of natural justice.
Therefore, same deserves o ke sel aside thz! the allegation made by the
department are baseless and devcid of merits cn the grounds narrated by the
appellants. The order dees not gwe any finding or deait wilh the submission of the

appellant that services provided by the appellant was cne of work contract and

since works coniract came in to affect from U1 0862097, antire demand of service

tax under the category cf consiruciion servics and eraction and commissioning
service is not sustainable and is liable to be sei aside on this ground; that the
demand of Service Tax is based on the income reflected in Balance Sheet
pertaining to indivisible works contract ewecuted during the period prior to
01.06.2007 and thus service tax on the said meomia s not levisble. For the same
appellant relied upon judgemeni in the case of Commissioner V/s. Larsen &

Toubro Ltd. 2015 (39) STR 513 (30).

(J

(ii) The adjudicating authority erred and heid that appellant have not submitted
any cogent evidences to substantate their argurnent for their claim that they have
provided servicas ta main contractor and not directly 0 any parfies. FFor the same,
adjudicating authority has not consider attidavii execuied by the appellant that they
have provided services as sub-contractor only & i is the duly of department to
verify that whether main contraciors nave dischargad the service tax or not. The
appellant relied upon following case laws in support of their argunents:
(a) Foto Flash V/s. Commissioner - 2008 (&) STR 482 (Tri.Bang)

(b) Evergreen Suppliers V/s. Commissioner — 2005 {9) STR 467 (Tri.Bang)

(iiiy  Adjudicating authority errad in relied upon CEEC Circular NO. 138/07/20111-
ST dated 06.05.2011 along with judgement in the cas2 of M/s. Vijay Sharma & Co.
reported in 2070-T1OL-1215-CESTAT-DEL-LE for coming on conclusion that there
is no provision in the Finance Aci, 19384 to grant imimunity to the sub-contractor
from levy of service tax undisputedly taxable services were provided by them. No
evidence was before if to notice whether service provided by the sub-contractor to
the contractor was ever been taxed. For the same, appellant submitted that the
work executed by them during ths perind Ociober — 2004 to bMarch — 2007 and
above circular was core into the existence w7 01.05.2011 and works contract
service became taxable w.e2.f. 01 08.2007; hence their services was not covered
under tax net at the time of sarvice provided by the appellan:, that they have
dertaken the works on contract basis and therefore, they were not required to

g sub-contractor, once main contractor has

Page 4 of 10



Appeal No: V2/22/RAJ/2019

The appellant further relied upon following case laws:

(@) 2016 (43) STR 232 {TriHyd), Vishesh Engineering Co. V/s. Commissioner
of CEX, Guntur

(b) 2016 (43} STR 174 (Ker), Furnace Fabrica (India) Ltd. V/s. JC, CEX.

(c) 2019 (8) TMI 1027 — Cestatl, Mew Delhi, M/s. Mammen Engineering Works
V/s Commissioner, CEX, Raipur

(d) 2014(4) Thii 83 CESTAT Ahmedabad, M/s. Tarachandra Engg. Pvt. Ltd.
V/s. CCE, Vadodara-|.

(e) 2015 (3)TMI 162 — CESTAT Ahmedabad, M/s. Mahalaxmi Infracontract
Limited V/s. CCE.

4. In hearing, Shri Dipaik Lalwani, Chartered Accountant appeared on behalf of
the Appellant and reiterated the submissions of appeal memo and submitted copy
of judgement of Hon'bie Supreme Court 2015(39) STR §13(5C) in the case of
Commissioner of CEX, Kerala Vis. M/s. Larsaen & Toubre ILtd. for consideration,

wherein grounds of appeal memo are reiterated.

5. I have carefuily gone ihrough the impugned order,
appeal of the appellant, submissicn in writing. . find that the issue to be decided in
the present proceedings is whether the service tant alengwith intersst and penalties
imposed on ine agpellant on "Commercial or indusirial Construction Services"
and “Erection, Commissicning and Installaticn” iz just, fair and correct or

otherwise.

6. It is an undisputed fact thai the appellant had provided the services which
were liable i3 service tax under the caisgury f ‘commercial or industrial
construction services’ in terms of provisions contained in Section 65(105) (zzqg) of
the Act on the constructicn activity carried cut by the appellant and “Erection,
Commissioning and Instaillation” service as contained under Section 69 of Chapter
V of the Act.

6.1 The appellant have not disputed the levy of the service 1ax on the above
services. The appeliant have vehamently asgued that they, being sub-contractor in
nature, have provided the services to their main contractors and not provided the
services directly to any party. | finc that the appsaliant have not submitted any clear

evidences to prove their argurnsnts. Therefore, the argurnent submitted by the

appellant is not fenable. As regardis to their clai

i

n ihat thay, being sub-contractor,
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Appeal No: V2/22/RAJ/Z019

again the appeliant failed tc subrmit any concrets gvidence that ihe main contractor
paid the service lax in supoorl of their argument and Hhus liabie (o be rejected

being devoid of meriis.

6.2 The issue of levy of servica tax from ths sub-contracter has been clarified
by the CBEC vide Circular Mo. 133/07/2011 -- Gervice Tax daled 06.05.2011. The

relevant excerpis of the circuiar are re-producad betovy:

“999.03/ A taxable service provider ' A sub-cortractor s ssentially a taxable sel‘vice;
23.08.07 outsources a part of the provider. The fact that services provided by such sub-:
" “work by engaging another - contactors we used by il main service provider for
“servica provider, generally completion of his woik daes net i any way alter the |
‘known as sub-contractor. act of provizion ot {axabie service by ihe sub-.
‘Service tax is paid by the countractor. Services provided by sub-contractors are
sservice provider for the i ihe nature of inp services,
‘total work. in such cases,
‘whether service tax s Service tax s thercipre, levieble on any taxable
liable to be paid by the sarvices provided. s

hother or not the services are .
“service provider known as peovided by a person i Dis capacity as a sub-;

isub-coniracior who coniractor and whethor e not suci services are used !
undertakes only part of the oy wpul services. The fret that 2 given tasabls service

“whole work. s oinfended for use as as irpui servize by another |
service provider docs ol alter the taxabilily of the
sservice provided. :

4. [t is clarificd that the services j]f'o’\/idCd by the subcontraciors/ consultants and other
service providers are classihable as »er Section 65 A of the Finance Act, 1994 under

respective sub ciauses (1053 of Sectiop 63 of the Fnunce Act, 1944 and chargeable to

service tax accordingly.”

The above circular is very clear and specific an the issue of levy of service tax
from the sub-contractor who has provided the services to main contractor. My
views are well supported by the judgements i the case of Mfs Viay Sharma & Co

reported in 201C-TIOL-1215-CESTAT-DEL-LY which was refied upon in the

P

judgement reparted at £031-TIOL-61-CESTAT-DEL. In the above judgements, it

was held thai “there is nc provision in the Finance Sct, 1994 to grant immunity to
the sub-contracior from levy of service tax wnan undisputedly taxable services
were provided by them. No evidence was before 1o notice whather the service
provided by the sub-cortracter to the contiactor was ever been laxed.”

7. Further, i find that appellant has contandad thal the Show Cause Notice is

based on the income reflected in the Balancs Shaet pertaining to indivisible works

contract execuied prior 1o 91.0¢ “and tha works centract service came into
tax net w.e.f. 01.06.2007 and s servize tax on the said income is not leviable.
om the records available it ¢ ci2ar that the sppeliant again failad to submit any
\co ent evidence fike copy of contract netwaen e as sub-contractor and the

n contractor, the copy of conftract batweaen i main contracior and the ultimate

Page 6 of 10
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customer ete. Further the appeilant has not produced any evidence that the main
contractor has pzic the service tas. | also find that the names shown as debtors in

the balance sheei has nothing io do whether they are main contractor or the

ultimate custornai on whose behaif the worlo was carrniad out by the appellant.

7.1 From the Audit Repori No. D-209/2004-10 dated 05.02.2010, it appears that
during course of audit, the audit team had obiained copies of some contracts
made by the appellant and scritiny of the same indicates that the appellant had
directly providsd services to finns and the appeilant had issued the bills on their
letter head and not numbered. in counter of this, the appellant has not produced

any material. Thus, the argumeants put forth by the appellant are devoid of merits.

8. The appeilant has claimed that, as the main contractor has paid the service
tax, they were not required to pay any seivice tax bsing sub-contractor; for the
same | held that the onus is on the appeliant i prove that the main contractors
have paid the sarvice iax as lhey are claiming relief frorn payrment of service tax.
For the same | find that adjudicating authcrity has correctly relied on case law of

Srinivasa Tradirig Co. V/s. Commissionsr of Customs, {hennai reported in 2013

(295) ELT 614 (Tri. Chennai) (Final Order No, 268/2012 dated 19.03.2012).
9. Further, appellant has coniended thai quesion of invocation of extended

period does riot arise in their case as all the books of accounts were maintained by
them in as much as there is no suppression of facts with an intent fo evade
payment of service tax and therefore the demand of service tax is time barred by
limitation as the SCN was issued beyond periad of ona year. They also relied on
number of judgements in support of their claire. 1 observaed thai the department
had detected ire evasion through the audit of the records naintained by the
appellant conducted by the audii party. Further the appeliant have not disclosed
these facts at any given stags. Further the zpoeilant has neither obtained the
service tax registration nor paid the service tax. Thay refuse to accept the
observation raise by the audit andg did not pay the service tax. Therefore, this is
nothing but the suppression from the cepardmeni with a sole intention to evade the
service tax. | find that it proves o the effect that they had the mens rea to evade
payment of tax and did not come forward to pay the tax even after the audit of the
records by the depariment. As far as the quesition of extended period is
concerned, | raly upon the decizinn of bonble Gujarat High Court in the case of
Commissioner of Central Excise Surai-l Vs Neminath Fabrics Pvt. Ltd. (Reported

as 2010 (256} £ELT 369). The refevant exiract of the decision is reproduced below:

Termini from which periosd of “one yeur” ov “five years” is computed is releyant
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date as defined in sub-section 133+ of Secuen - 1A of Central Zxcise Act, 1944 -
Concepi of knowledge of departmental awhotity entirely absent - Importing of said
concepi in Section 11A(1) ibid or the provise itid weuld tantamount to rewriting
statutory provision and rendering defined term “relevant date” nugatory -
Reasoning. that once knowledge acquired by Departuzent there is no suppression,
fallacious as once suppression adminted. mercly because Department acquires
knowledge of irregularities. suppression not oblitzrated - Impugaed Tribunal order
introducing novel concept of date of knowjedge contrary to provisions of Section
11A ibid. hence quashed and set asde. - Once ir is jound that the ingredients of the
proviso are satisfied, oll that Las o be seen os fowlat is the relevant date and as 1o
whether e show cause noiice has beeir servod wichin a period of five years
therefrom. By no streich of imagination the concep! of knowledge can be read into

the provisions. [paras 15, 76, i85, 20, 26/

9.1 [ also find that Hoivhile Supreme Courtn the case of Commissioner
of Central Excise, Vishakhapainam Vs /s Mehtz & Co. reparted at 2011-TIOL-
17-SC-CX heid that “Intention to svade - Limitalion - Show Cause Notice issued

within five years from the date of xnowledge of he Dapartment is valid: Although,
y g

the respondernit has pleaded that it was done cul o ignorance, but there appears
to be an intention to evade excize duty and contravention of the provisions of the
Act. Therefore, provise of Section: 114 { i) of the Azt would get attracted to the
facts and circumstances cf the present case. The cause of action, i.e. date of
knowledge could be attributed to the departmen: in the yaar 1987, If the period of
limitation of five years is computed fiom the afirezaid date, the show cause notice
having been issued on 15.5.2000 {he demand made was clearly within the period
of limitation = prescribad, which is fve years. My visws are further supported by
the judgment of Hon'ble Supreme Cowrt in cere of /s Fajasthan Spinning and
Weaving Milis repered at 2009 (238 ELT 3 (5.<%). Thus the arguments made by

the appellant arae devoid cf merit anc | reject the same.

10. Further Section 75 of Firance | \LJ. 1884 siates thal,

Every person, liable (o pay the tax in uccorduice with the provisions of section
68 or rules made there under, who fiils (o coadiz the tax or any part thereof to
the account of the Central Governieat within the pericd prescribed, shall pay
simple inierest [ui sucii rate siof belove tes per cent. wnd not exceeding thirty-six
per ceni. per annum, ¢y is fai the figie Gemg fixed bv e Cenvral Government,
by notification in the Ojficial Zuzetie for the peviod by which such crediting of

the tax i any pari thereof is o

Page 8 of 10




Appeal No: V2/22/RAJ/2019

11, Another argument of the appellant is that the penalties under Section 76
ancé Section 78 of the Act cannot be imposad simultangously in view of
amendment made in Finance Act i the vear 2005 They also relied upon number
of judgements of the higher forums. Cn this count, | find that the mens rea on the
part of the appeliant has baen proved as they have not paid the service tax and
also not obtained the service tax registration 1!l the 16.06.20%1 i.e. only after the
impugned order has beean issued. Further the geriod of dispute covered under the
present case s upio March-2047 argl the amendnvent come into force in the year
2008 only which is not retrospective but prospactive n nature. Since the period of
dispute is prior i enactment of Finance Act, 2008, 1 Hind that both sections are not
mutually exciusive. | also find that my views are svpported by the judgment of
Hon'ble High Court of Kerala in the case of Assiztant Comrmissioner of Central
Excise V/s. Krishnia Poduval reposted at 2006 1) 5. 7.R. 185 (Ker) and decisions
of the Tribunal inn the case of Azkriti Cabla Network Wis. Comimissioner, Central
Excise, Jaipur -~ 2009 {15 S.T.R. 338 (Trt Delhi) and Commissioner of Central
Excise, Chandigarn V/s. Grewal Trading Company - 2010 (i8) STR 350 (Tri.
Delhi). Therefore, the penaliies imposed upon the appeilant under Section 76 and

Section 78 of the Act is correct and | uohold the impugned order.

12.  Regarding penalty imposed under Saction 786 cf the Act, | find that
nonpayment of service tax providad ty the Appellani was unearthed during Audit
undertaken. Had there been no Audit of the records of the Sppellant, the non-
payment of service tax by the Appsliant would have gong unnoticed. So, there was
suppression of facts and extended period of limitaticn was rightly invoked in the
impugned orcder. Since the Appellant suppressed the facts of non-payment of

Service Tax, penalty under Seclicn 78 of the Act is mandatory as has been held
: y )

by the Hon'ble: Supreme Court in the case of Halasthan Spinning & Weaving Mills
reported as 2009 (238) E.L.T 2 (S.C.), whersin it is heid that when there are
ingredients for invoking exiendead period of limitation for demand of duty,
imposition of penalty under Section 11AC is mandatory. The ratio of the said
judgment applies o the facts of the gresent casa. |, therefore, uphold penalty as

proposed by the adjudicating autharity.

12.  In view of the foregoing facts, discuszion am~d findings, | uphold the

impugned order and reject the apgeal.

T EANT gt 1 e Heie e s i O R sar g
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13. The appeal filed by the Lnpellant is disposed off 25 above.
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