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Passed by Shri Gopi Nath, Commissioner (Appeals), Rajkot 

SPIT 3iHhI rlF ?2lct/ -pI il4't 3199i, -'v-1 r'li tc-t/ .jc4Iq/  1 

ik/ 'i.iv/  iifl ri1Tin: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central 

Excise/ST / GST, RajkotlBhavnagar/Gandhidham 

flc'tctciI & r-w-t cii /Name & Address of the Appellants & Respondent 

M/s Maruti Hardware Products Pvt. Ltd, Sub Plot No. 3/C, Survey No. 325, 

Nehru Nagar Main Road, Atika, Dhebar Road (South), Rajkot. 

 / 'fiu1 a11trt  lTi1c1I *1/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

, af, nq  a sftka4j-i   tsfsl 1944 *tr35Bcartir 1  
(A) 1i ttfir, 1994 tsrrr86  l.Trt*l 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of 
the Finance Act, 1994 an appeal lies to:- 

(') T'ui -'is.i kR   4)411 aj , --1 t'-p' 1'II' S T9Ti ers)tfr ko'ii,t,t2, 3R'' 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi 
in all matters relating to classification and valuation. 

'i-m 'F-4s  1(a) cilI iT ar?f t sPIiwr tcr avfi 4)i tj,  MI 5'-t t I4'  wfhr 'PITftfRTUt ()z) e 
'it'1iPii, , cii4) :i's 'r liiIu 1/ 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

i4)ci îr (s4IT) f4l, 20oi, ftr 6 fiTs1 EA- 

(iii) 3   T1T I     ly 1fRTT, itT '1' ,°4l'1 Trattcii.ii 1TrT9T, t5 

i I T 41 -i 5 'ii e "1  TT 50 i I a i  ar i 50 -i a rfc * iir carr: 1,000/- , 5,000/- Z srsrr 10,000/- i 

trfftr ii 1'-Pl Tl ItT*14l 

mfiiit ii diiI) aifci 'i  TtT fltT .1111 I -tI'l T lTtTc9, 3•f 9fl fi 

 rlftrilIjPlTl/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules, 
2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount 

of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of 

the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

(B) aifIfiir, 1994%Ii.i 86(1) 11iii4), 1994,l9(1) ccifl 

ST-S a rf 3pThni4i (-ci/  *rt1I ti1lflci g1ft 

TiT) afrT'4f   1 iir  f7r wr ,iii R±r ft 'iii arTialT, &1i 5 iia T +i 5 'iia ITi 

50 -ie ii'a mr3rffRc*lrwrpr  1,000/- rTk 5,000/-  srr 10,000/-  rl rfft5141I l'A 

171 ir 1N-. ili-i    eaiIci 

TT 1'ciI '1I.1l TfiT1  I 1PIffiT .5I'4 T 19TT, 'r SiNai 'r smT 'i Tir SP aTf-T t iiai * I 

ar3f# -) f ws9-'TRrsr500/- 7Jt171ci 'scii 4)II 1/ 

'nder sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 
under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one of which 
ed copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty 

..ç5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not 
, Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in 
rossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 

situated. / Application made for grant of stay shah be accompanied by a fee of Rs.500/-. 



rftr 3119T (z9 T9 5 T TT ?4It. 3TT flq -t., kJ O1TC 1/ 

.r4.. 

The appeal under sub section (2) and (2A) of the secti 88 the Finance Act 1994, shall be filed in For ST.7 

as prescribed under Rule 9 (2) & 9(2A) of e 3enice : r.x Rules, 1994 and shall be accompanied by a copy 

of order of Commissioner Central Excise ci Comrnissrorrm, Central Excise (Appeals) (one of which shall be a 

certified copy) and copy of the order passcc b, the Commissioner authorizing the Assistant Cornrnissoner or 

Deputy Commissioner of Central Excise! Service Tax tc i(e the appeal before the Appellate Tribunal. 

1i   r i'1ii oifo..t (i) rt 30IH'l 'ie tr'rs rj srfr - 1944 T?T 
1994 trTT3 

/irtrr10 i0%),rThon.tei-n 141  ,art4 .01 ie 
1dT f01T 0111, .9T4r 1t1Tr orw si TV TI 

,. . r%. 1rr 
(i) mTrll t101t 
(ii) ei T'+ 
(iii) Ai eifli4l . (, T:

- J1%i2014 trio 3VriR1 

TT 3P Ic i c 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Sectcn 83 of the Finance Act, 1994, an appeal against this orcer shall 
lie before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in 
dispute, or penalty, where penalty alone is ir dispute, provided the amount of pre-deposit payable would be 
subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Senilce Tax, "Duty Demanded" shall include 
(i) amount determined under Section 1 1 
(ii) amount of erroneous Cenvat Credit taken: 
(Hi) amount payable under Rule S of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 
iTt  ft 'c'i 

Revision application to Government of India: 
reur  rrr ec tr, nTftrirf81ktr, 1994 fcT35EEtriTtr i'i4n 3IT 

'4TTT9 9'4i, T1JT aii 7 T:t, rir, fniFr inc -ji'  iitr, i.rs i'4i-110001, 
'lIli Tll / 

A revision application lies to the Unde Seoretar,', to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue 4th Floo, Jeevan Deep Building, Pailiament Street, New Delhi-
110001, under Section 35EE of the CEA 1944  in respect of the following case, governed by first proviso to 
sub-section (1) of Section-35B ibid: 

tnt -ff'tcsirr i ij in41.1 tIi OTt Ori01OTt 
 ].4IliO .ZtTVtitTTiItcOT c0evi 1c 

I 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another 
factory or from one warehouse to another buring the course of processing of the goods in a warehouse or in 
storage whether in a factory or in a warehouse 

i t1t -r trr Tt w1 I r .4 in WT rt — 't .-i s -i r'Hl . -  g (t .4") o  
(ii) 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

1H.  TFrtrritrttrsitrI. rtrkni net i / 
(iii) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

.4lC-r 9P9t0t trrntr1RT01T%T ttr5itr 5T ttn .0-e tnTPI ttT TOT aT011 
(iv) 01(WaT)OlTTf13ffITh01tr (ri2), if)984. tron 109 tn trttr.' Tciei1 rrtrfttr 

Ib 
Credit of any duty allowed to be utilized towards pamert of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, 
the date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

IV 3o01lrtrtrt  ieei EA-8 A, 01t4rt e   Iniel, 2001, ttktr9 OTllISe, 
(v) rcuir3 

1944 OTT35EE Tf%rift.i D'O7 in Ttr ootnTR-6 i-lcnr 
1frfl rl / 
The above application shall be made in duplicate in orm No. EA-8 as specified under Rule, 9 of Central 
Excise (Appeals) Rules, 2001 within 3 months tom the dote on which the order sought to be appealed against 
is communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also 
be accompanied by a copy of TR-6 Chatlri evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account 

 llilHi O . ,'c stnrOlr ui.II 'i' 
(vi) "1t'IC 'w1 OT H 8TOT'PT200!- trT':iI'l tni 01T 1P '.4f e'is c4-1T T'1l Tttr nir t9T'4n 

1000 /tn91aTOTT1l1t I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 
.4k Ttr3trtrI 1TTr iirtrr' .4- '' r—--  rtrH.n .j4.fi   0T9 1T 

ci OTT7tOns-1 OT ,llr1I / In case, 
if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, notwithstanding the fact that the one appea to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriotoria work if excising Rs. 1 Iakh fee of Rs. 00/- for 
each. 

.niqjcn j-a 8Ilni, 1975, 'V tn-r,'-i r sT tr mor TTA rrtr aroir itt tk v tttin 6.50 .nn tr 
(E)  

One copy of application or 0.1.0. as the case may he, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs. 6.50 as prescribed under Schedule-I iii terms of the Court Fee Act,1975, as amended. 

(F) 4).fl r'ct tr 1i5 iit  ebittn tn F14 (Trr4' '+) f•.441In"fl 1982 A 901OT nii 'VI 
nffci  ei'i fl / 
Attention is also invited to the rules cover:rg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 
s aTthtion sitt'rorttt arr wtlaT .'-i tr pT %-tr tip-  n'innn ylnaTar II, 3PiaTrttT tAtNlin qni" 

w.cbec.gov.in  Fsa c' ' I / 
elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 

pelèt may refer to tile Departmental wetosite www.ctec.gov.in  

14 

(I) 

(C) 

('I 

(D) 



Appeal No: V2/119/RAJ/2019 

3 

:: ORDER IN APPEAL::  

The present appeal is taken up for de novo proceedings on the directions 

of the Hon'bte CESTAT, Ahmedabad vide Order No. A/11392/2019 dated 

25.07.2019. M/s. Maruti Hardware Products Pvt. Ltd., Rajkot (herein after 

referred to as "Appellant") has filed appeal against Order-in-Original No. 

80/D/AC/2016-17 dated 31.03.2017 (hereinafter referred to as 'impugned 

order') passed by the Assistant Commissioner, Central GST, Division-I, Rajkot 

(hereinafter referred to as 'adjudicating authority'). 

2. The brief facts of the case are that the Appellant was engaged in 

manufacturing activities and was registered with Central Excise. The Appellant 

had another unit namely M/s. Maruti Hardware Products P. Ltd. (Unit-Il), 

Rajkot (hereinafter referred to as "Unit-Il") which was engaged in 

manufacturing activity as well as providing taxable services under the category 

of Erection, Commissioning a Installation service and was registered with 

Central Excise and Service Tax. The Appellant was holding centralized Service 

Tax registration for both their units. 

2.1 During the course of Audit, it was observed that the Appellant had 

availed Cenvat credit of Service Tax of Rs. 3,07,772/- paid on sates commission 

in March, 2015 and subsequently transferred to their Centralized Service Tax 

registration. The Unit-Il utilized service tax credit of Rs. 69,610/- from the 

Centralized registration towards discharge of their Service Tax liability. It 

appeared to Audit that Service Tax credit availed by the Appellant (unit-I) had 

no nexus with the output service provided by the Unit-Il and as such the 

Appellant (Unit-I) was neither entitled to pass on the Input Service Tax credit 

of their unit to Unit-Il nor they were entitled to utitise the Input Service Tax 

credit of their unit-I towards discharging of Service Tax Liability of Unit-Il. 

2.2 The Show Cause Notice No. CEX/Audit-lIl/Cir-II/AC-32016-17 dated 

22.12.2016 was issued to the Appellant calling them to show cause as to why 

Cenvat credit of Rs. 3,07,772/- which was transferred to their Centralized 

Registration should not be disallowed and recovered along with interest under 

Rule 14 of the Cenvat Credit Rules, 2004 (hereinafter referred to as 

'CCR,2004') and proposed imposition of penalty under Rule 15 ibid. 

Page 3 of 7 



2.3 The aforesaid Show Cause Notice was adjudicated by the Adjudicating 

Authority vide the impugned order who disallowed the Cenvat credit of Rs. 

3,07,772/- avaiLed by the appellant and confirmed the demand under Rule 14 

of CCR, 2004 along with interest and imposed penalty of Rs. 3,07,772/- under 

Rule 15 ibid. 

2.4 Aggrieved, the appellant filed appeal before Commissioner(Appeals), 

Rajkot, which was dismissed vide Order-in-Appeal No. RAJ-EXCUS-000-APP-355-

2017-18 dated 4.4.2018 on the ground that appeal memorandum did not 

contain any grounds of appeal. Aggrieved, the appellant filed appeal before the 

Hon'bte CESTAT, Ahmedabad who vide its Order No. A/11392/2019 dated 

25.7.2019 remanded the matter to Commissioner(Appeals) for deciding the 

matter on merits. 

3. In hearing Shri Paresh Seth, Advocate appeared on behalf of the Appellant 

and filed grounds of appeal and reiterated the same for consideration. In 

grounds of appeal, it has been contended that, 

(i) the adjudicating authority erred in confirming the order on the grounds as 

mentioned in the order; that findings in the order on the issue of eligibility of 

credit are beyond the scope of show cause notice and is bad in law. 

(ii) That the demand was confirmed while ignoring the fact that the reference 

of credit in the relevant return was only a clerical mistake and the clubbing of 

credit on account of common Registration cannot be treated as transfer of credit 

and hence, same can not be denied by invoking the provisions of Rule 14 of CCR; 

that it was not alleged that the credit so reflected was not eligible as "input 

service. In absence of such allegation, the provisions of Rule 14 are not 

applicable and accordingly the show cause notice was ought to have been set aside 

and the proceedings are required to be dropped. 

(iii) That the demand confirmed on the ground that there is no nexus between 

the availment of credit and utilization thereof is bad in law. There is no provision 

which restricts the availment of credit on the service availed and utilization thereof 

for the payment of tax for the service provided. There is no need to have any nexus 

and no credit can be denied on such ground. 

(iv) That penalty has been imposed erroneously on the ground that the applicant 

availed such credit with an intention to evade the payment of duty. The criteria laid 
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down under the provisions of Rule 15 of Cenvat Credit Rules 2004 read with Section 

11 AC of the Central Excise Act 1944 are not proved to have been complied with and 

accordingly no penalty is imposable; that interest has been confirmed erroneously as 

much as the credit availed is not utilized and the department has also not 

challenged the eligibility of credit. 

4. I have carefully gone through the facts of the case, the impugned order, 

appeal memorandum and submission made by the Appellant at the time of 

personal hearing. The issues to be decided in the present appeal are:- 

(i) whether transfer of the input service tax credit of Rs. 3,07,772/- by the 

Appellant to the centralized registration is correct, legal and proper or 

otherwise and; 

(ii) whether utilization of the said credit towards payment of service tax liability 

of Unit-Il is correct, legal and proper or otherwise. 

5. I find that the Appellant had availed Cenvat credit of service tax of Rs. 

3,07,772/- paid on sales commission and subsequentLy transferred to their 

Centralized Service Tax registration. The Unit-Il utilized service tax credit of Rs. 

69,610/- towards discharging their Service Tax liability, which was denied by the 

adjudicating authority on the grounds that Service Tax credit availed by the 

Appellant had no nexus with the output services provided by the Unit-Il and as 

such the Appellant (Unit-I) was not entitled to pass on the Input Service Tax 

credit of their unit to Unit-Il. 

6. Before examining the merits of the case, I find it is pertinent to 

reproduce the finding recorded by the adjudicating authority at para 15 of the 

impugned order as under: 

"15. ....... In this regard, I find that the issue of admissibility of credit of 

service tax paid on commission to sales commission agent for the period prior to 

3.2.2016 is under dispute. The Department has preferred an appeal before the 

Hon'ble High Court of Gujarat in the case of Essar Steel Ltd against CESTAT's 

order (Tax Appeal No. 444 of 2016). In this regard, I fmd that the Noticee has 

also been served a separate Show Cause Notice for wrong availment of credit of 

service tax paid on sales commission covering the period from April, 2011 to 

March, 2016. Thus, the credit of service tax paid on sales commission was even 

otherwise, not admissible to the Noticee in the present case......... 

Page 5 of 7 



6.1 I do not agree with the above findings of the adjudicating authority. 

Merely because the Department has challenged the CESTAT's order in the case 

of Essar Steel Ltd before the Hon'bte Gujarat High Court would not debar the 

Appellant from availing Cenvat credit of service tax paid sates commission, It is 

not under dispute that the Hon'ble CESTAT's order issued in the case of Essar 

Steel Ltd - 2016(42) S.T.R. 869 (Tn. - Ahmd.) is not reversed by the higher 

judicial forum and therefore, I hold that the Appellant has correctly availed 

Cenvat credit of service tax of Rs. 3,07,772/- paid on sales commission. Since 

the Appellant was holding Centralized Service Tax registration, transfer of said 

Cenvat credit to centralized registration was also legal and correct. 

7. Regarding finding of the adjudicating authority that input service tax 

credit availed by the Appellant had no nexus with output service provided by the 

Unit-Il and hence, the Appellant was not entitled to pass on service tax credit, I 

find that nexus between input service and output service/manufacture of goods 

has to be examined at the time of availment of Cenvat credit in terms of Rule 

2(1) of the CCR, 2004 and not at the time of its utilization. In the present case, 

the Appellant was eligible to avail Cenvat credit of service tax paid on sales 

commission, as held by me in para supra. Once availment of Cenvat credit is not 

under dispute, the Appellant was well within its right to transfer the said Cenvat 

credit to their Centralized service tax registration and subsequently utilize Rs. 

69,610/- towards service tax payable by Unit-Il. 

8. In view of above, I hold that confirmation of demand of Rs. 3,07,772/- is 

required to be set aside and I do so. Since, demand is not sustainable, recovery 

of interest and imposition of penalty under Rule 15 are also not sustainable and 

hereby set aside. 

9. I set aside the impugned order and allow the appeal. 

10. çcThu )c1C1 c1c '1ii lIdI 

10. The appeal filed by the Appellant stand disposed off in above terms. 

(GOPI NATH) 
Commissioner(Appeats) 

Attested  

(V.T.SHAH) 
Supenintendent(Appeals) 
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By RPAD 

To, 
M/s. Maruti Hardware Products Pvt.Ltd., 
Sub Plot no.3/C, Survey no.325, Nehru 
Nagar main road, Atika, Dhebar Road 
(South), Rajkot. 
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