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Rajkot / Jamnagar / Gandhidham :

T Fdi@hal & TiAaTal #7 419 Ug 797 /Name & Address of the Appellants & Respondent :-
M/s Flotech Engineering Pvt. Ltd., Plot No. 20 to 27,, Survey No. 277,Rani Industrial Area,, N.H. 8-B,
Gondal Road,Rajkot.

T STEOT(ET) & AT g ATy Feiad 795 § 3 siaerT / wifdwon §awey afier s S adqr g1/ )
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

way.
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTA’IQ at, 2nd Floor
BII;aumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(aj
above
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The appeal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accomopanled zlaégamst one which at least should be
accompanied by " a fee o Rs. 000/- _ Rs.50 06- s.10,000/-  where amount of
dutydemand/1nterest/&)enal.ty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respchve1¥{ in_the
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub_section gl of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1}_‘_01’ the Service Tax Rules, 1994, and Shall
be accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded ‘& penalty levied
of Rs. 5 Lakhs’or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
interest demanded & pena,lt{rlevled 1s more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the fplace where the bench
of Tribuuralis-situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise {Appeals) {one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
(i) amount %ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ztagplg to the stay application and appeals
e ki

pending before any appellate authority prior to the commencement of nance {No.2) Act, 2014.
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A _r¢v131pon %pphcanon lies to the Under Secret to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to"any country or territory outside India.

In case of goods exported outsidelndia export to Nepal or Bhutan, without payment of duty.
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Cre 1t of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is }iassed by the ‘Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be g{)pealed against is
communicated and shall be accompanied by two_copies each of the OI0Q and Ordér-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undeér Major Head of Account.
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The reéision ag%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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case,if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid m,the_aiporesmd
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or_the one application to the
Cenﬁral Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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é?fe copy of afpplica{ion or 0.1.0. as the case may be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,; 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest {)rov1s1ons relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

M/s. Flotech Engineering Pvt. Ltd., Plot No. 20 to 27, Survey No. 277, Rani
Industrial Area, N.H. 8-B, Gondal Road, Shapar (Veraval), Rajkot (hereinafter
referred to as "the appellant") has filed present appeal against the Order-in-
Original No. 08/DC/KG/2019-20 dated 23.08.2019 (hereinafter referred to as "the
impugned order") passed by the Deputy Commissioner, CGST, Division-ll, Rajkot

(hereinafter referred to as the "the adjudicating authority").

2. Brief facts of the case are that audit revealed that the appellant was
manufacturing and clearing Submersible Pumps from the factory gate to their
distributors/dealers with one-year warranty period; that during the warranty
period, M/s. Gokul Pump Service Centre, Rajkot (hereinafter referred to as
Service Provider) was attending complaints of the buyers regarding maintenance
& repairing of submersible pumps on behalf of the appellant and was charging
service charge in this regard from the appellant for the services (i.e. after sale
services) provided to their customers/ buyers, who were the end users; that as per
the annual contract entered between the said service provider and the appellant, the
said service provider was raising bills to the appellant, on the specific percentage of
net monthly sale figures provided by the appellant to them, towards the services
provided; that the appellant had wrongly availed Cenvat credit on bills/
invoices/debit memos of M/s. Gokul Pump Service Centre, Rajkot, who were
providing Maintenance & Repairing Services after sale of goods. The above
observations led to issuance of Show Cause Notice No. C. Ex./Audit/Cir-
I/AC/06/2017-18 dated 07.02.2018, which was adjudicated by the adjudicating
authority vide the impugned order, wherein demand was confirmed related to wrongly
availed Cenvat credit of Rs. 12,46,706/- under Rule 14 of the Cenvat Credit Rules,
2004 (hereafter referred to as "the CCR") read with Section 11A of the Central Excise
Act, 1944 (hereinafter to as “the Act") along with interest under Rule 14 of the CCR
read with Section 11AA of the Act and imposed penalty of Rs. 12,46,706/- under
Section 11AC of the Act read with Rule 15(1) of the CCR.

3. Being aggrieved with the impugned order, the appellant preferred the present
appeal, inter alia, on the grounds that after sale service was provided by the appellant
and the value of after sale service already inciuded in the assessable value of the
goods; that they already submitted certificate issued by the Chartered Accountant in
this regard; that they, now, submitting certificate issued by the Cost Accountants in
order to prove that the value of after sale services was already included in the
assessable value of the goods; that if the cost of after sales service is to be included in
the assessable value, then the input credit of such services could not be denied; that

they relied on fettowing case laws:
- JCBindia Ltd Vs Commissioner of Central Excise Delhi, 2011 (267) ELT 647 (Tri.-Del)

%o
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- Escorts Construction Equipments Ltd. vs Commissioner of C. Ex. Delhi-IV, 2014 (33) STR 102
EL-::.—DGI(.))IA No. RJT-EXCUS-000-APP-696-13-14 dated 06.02.2014 in case of M/s. Falcon Pumps P.
4. Personal Hearing in the matter was attended by Shri Manikant Sinha, Consultant
and Shri Jayesh V. Thummar, Accountant on behalf of the Appellant. They reiterated
the submissions of appeal memc and also filed additional submission dated
28.01.2020 for consideration. The additicnal submission is merely reproduction of

grounds as already submitted in the Appeal Memorandum.

5. I have carefully gone through the facts of the case, the impugned order, appeal
memorandum and written as well as oral submissions of the appellant. The issue to be
decided in the instant appeal is that whether the impugned order passed by the

adjudicating authority is correct, legal and proper or not.

6. | find that the appellant was engaged in manufacturing of various size of
submersible pumps. The appellant was providing free maintenance and repair service
to their customers during the In-warranty period, on the products cleared by them,
through the out-sourced entity i.e. M/s. Gokul Pump Service Centre, Rajkot. As per
the version of the appellant, M/s. Gokul Pump Service Centre, Rajkot was attending
the complaints and was charging the service charges from them on the complaints so
attended. Resultantly, the appellant was availing the Cenvat Credit involved on the
invoices issued by M/s. Gokul Pump Service Centre, Rajkot on the ground that such
activity of maintenance and repair carried out by M/s. Gokul Pump Service Centre,
Rajkot was in relation to their business activity and they included element of warranty
expenses in their assessable value. It is worth to have a look at the provisions of
Section 4(3)(d) of the Act:

“(d) "transaction value" means the price actually paid or payable for the goods, when sold, and
includes in addition to the amount charged as price, any amount that the buyer is liable to pay to,
or on behalf of, the assessee, by reason of, or in connection with the sale, whether payable at the
time of the sale or at any other time, including, but not limited to, any amount charged for, or to

~ make provision for, advertising or publicity, marketing and selling organization expenses, storage,
outward handling, servicing, warranty, commission or any other matter but does not include the
amount of duty of excise, sales tax and other taxes, if any, actually paid or actually payable on
such goods.”

6.1 | find that the said provision is very much clear towards defining the term
“transaction value” towards the elements of inclusions and exclusions to be considered
while arriving at the transaction value. Thus, transaction value means price actually paid
or which are payable for the goods when sold including the price paid or payable
towards the issue involved in the present case i.e. warranty charges. Further, it is
beyond doubt and admitted fact that the warranty is post manufacturing activity which is
to be provided to the customer after sale. Also, as per the provisions of Section 4(3)(d)
of the Act, the value of warranty is post manufacturing expenses and are to be included
in the assessable value. CBEC vide its Circular No. 643/34/2002-CX dated 01.07.2002
and Circular No. 936/26/2010-CX dated 27.10.2010 had also clarified that cost of after

sales services have to be included in the assessable value. Thus, if the cost of after
Page 4 of b



Appeal No: V2/123/RAJ/2019

sales service is to be included in the assessable value, then the input credit of such
services could not be denied. On the similar issue, | find that CESTAT, Mumbai in the
case of CCE, Nashik Vs. Mahindra & Mahindra Ltd. reported as 2012 (28) STR 382
(Tri.Mum.) had delivered its verdict that if after sales service expenses are included in
the assessable value, the assessee is entitled for input credit on the expenses incurred
on after sales charges. Similar views were expressed in the judgments delivered in the
case of CCE, Vadodara-Il Vs. Danke Products reported as 2009(16) STR 576 (Tri.-
Ahmd.) and Samsung India Electronics P. Ltd. Vs. CCE reported as 2009(16) STR 570
(Tri. Del). Therefore, after relying on the above judgements delivered on similar issues, |
am of the considered view that the expenses incurred towards maintenance services of
the final goods under warranty period are also entitled for input service credit subject to
the verification of the contention of the appellant that the element of post manufacturing
expenses related to warranty were included in the assessable value of the final goods
under warranty period, as Certificate dated 04.10.2019 issued by Shri M. J. Suvagiya,
Cost Accountants, in this regard has been submitted by them to this appellate authority,
reflecting that the element of warranty expenses/cost has been added in arriving at the
cost of production. In view of above discussion, | hold that the appellant has correctly
included the cost of after sales services in the transaction value and therefore, entitled
for the cenvat credit subject to verification of certificate dated 04.10.2019 of the Cost

Accountant by the adjudicating authority for the relevant period.

7. In view of the foregoing paras, the appeal is allowed on merits, subject to the

verification, as given at para 6.1 above.
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7.1 The appeal filed by the appellant is disposed off in above terms.
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