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Date of Order: Date of issue:

st Y AT, 3R (erfiew), Terwle gy v/
Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

El Fdieat & TfRaTY %1 7% va @7 /Name & Address of the Appellants & Respondent :-
M/s Amul Industries Pvt Ltd, 2, AJI Industrial Estate, Plot No. 332-333, Opp Boring House, Rajkot.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86'of the Finance Act, 1994 an appeal lies to:-

aeftezwr geaiea & Frafyg it avaer dmr o=+, ¥ IoITEA o T Faree srdieitr iR i fadg fy) ae st T 2,
BALSRR: e SN REHSE o

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 274 Floor
Btl;laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1l(aj
above

{iii) N :

srfiefior maTfaE F gy i TR Fe F U 3 geare g (ardtenfamrast, 2001, ¥ Faw 6 st Raifa
ﬁmEA-Sﬁmwﬁﬁﬁaﬁ%mw%nEﬁﬁm%@#@%%mw,aﬁmw mmﬁlﬁﬂ%
ST AT ATAT, T 5 T AT IHA_FH,S ATG @I A 50 ATH QT FYAT 50 AT €90 F ATUF & qLRA: 1,000/- T,
5,000/~ ¥ 3T 10,000 / - T F] FATId STHT 9k Y Wi #erw %31 AT 955 1 g, qarea SR
Qnmmagm%w F A F T AT AR B % A% g S Yaiie 4% g g (RAT ST TRy | gAteg g &t
W,wﬁwsm#maﬁ%ﬁmqﬁﬁﬁwﬁ?ﬁwmﬁmmﬁswﬁwélWﬂﬁsr(ﬁ:sﬁét)xﬁqaﬁw-w%
T 500/- w7 T TR oo STHT FAT 2RI 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accomopamed z%gamst one which at least should be
accompanied by ~a  fee of Rs. 1,000/- _ Rs.50 06— 5.10,000/-  where amount of
dutydemand/mterest/(fenal,ty/refund is upto 5 Lac., 5 Lac to 50 Lac and aboveé 50 Lac respectlve1¥( in_the
form of crossed bank draft in favour of Asst, Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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oy § ZHET AR ST qAlE FTATTEIH o7 7 T 2o 3| 7T A (R A1E)) (AT adeq-7 F |19 500/- T 7
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(121,01” the Service Tax Rules, 1994, and Shall
be accompanied by a co%y of the order appealed against (one of which shall be certified copy) and should b

e
a%clgmpsa{}led by a'fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied
o) S.

1
s’or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
more than five lakhs but not éxceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the fplace where the bench
of Tribunal is situated. / Application made for grant of stay shall be accompanted by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apFeaJ to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

1) amount of erroneous Cenvat Credit taken,;

1i1) amount t%ayable under Rule 6 of the Cenvat Credit Rules
- provided further that

) € provisions of this Section shall not r;l]}l)plg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

Revisi 5 t'r$t(::‘r t of Indi

evision application to Government of India: .
wmsr&%y Ki ﬁyﬁ%ﬂm%,%mammﬁw,w% FT o7 35EE ¥ JUNIEE F digaa A,
mm/&aﬁmmm&ﬁﬁ HATeAT, o v, Seft ufoer, See €9 qaw, 92 907, 75 Bedl-110001, 1 S
ST AT
A_re_visfon application lies to the Under Secreta.r% to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: P & 8 Y provis
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from gne warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods ‘exported outsidelndia export to Népal or Bhutan, without payment of duty.
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TTE .
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

TG AT £ &1 wiEt yoer {ea EA-8 ¥, S 1 F i seirw oo (ardien RamreEft, 2001, F g 9% o fFfafie e =@
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The above application shall be made in dl%phcate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be ngealed against is
communicated and shall be accompanied by two copies each of the OIO and Order—In-Apge Tt should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undeér Major Head of Account.

frerr s % A Fmeie Ruifa ges £ st i s =3l ) . . . .
Stet |era THRW U T w9 47 3A9 w9 21 al w99 200/ - mw% ST 7 A1 Hell THY TE T T A TITET &7 A Y
1000 -/ T SFTT {547 ST ] ) )

The reéision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less angll)?s 1000/~ where the amount involved is more than Rupees One Lac.
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case,if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one aplizhcatlon to the
Cen};[ral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TaTHNEE "ArETer oF ARt 1975, % o pEl-1 F HqET qW e vF Faae arze £ 9 9w Ratia 6,50 w0 w1 =mare
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(S?fe copy of a()pplicat(ion/or 0.1.0. as _the case may be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

M/s Amul Industries Pvt. Ltd., Plot No. 332-333, 2-Aji Industrial

Estate, Rajkot (hereinafter referred to as “the appellant”) filed the present
appeal against Order-In-Original No. 14/D/AC/2018-19 dated 28. 12.2018
(hereinafter referred to as “the impugned o;der”) passed by the Assistant

Commissioner, Central GST, Division, Rajkot-I (hereinafter referred to as

“the adjudicating authority”).

2. The brief facts of the case are that during the course of CERA audit,
it was observed that during the périod from 2006-07 to 2010-11 (upto
June 2010}, the appellant had availed Cenvat credit of Service Tax paid on
Courier Services utilized for dispatch of excisable goods through Air for
export to the tune of Rs. 1,68,141/-. It was further observed that as per
the provisions of Rule-3 of the Cenvat credit Rules, 2004 a manufacturer
is allowed to take credit of Service Tax paid on ‘input service’ used in
manufacture of final products only. It was noticed that air freight courier
service of the final product is a post manufacturing activity (i.e. activity
beyond the place of removal) the credit of tax paid on this service was not
available to the appellant in view of the provisions mentioned in Rule 2(])
of the Cenvat Credit Rules, 2004 (hereinafter referred to as ‘the CCR’).
The above observation culminated into issuance of a Show Cause Notice
dated 02.05.2011, proposing to recover the wrongly availed and utilized
Cenvat credit of Rs. 1,68,141/- under Rule 14 of the CCR read with
Section 11A(1) of the Central Excise Act, 1944 (hereinafter referred to as
‘the Act’) alongwith interest under Rule 14 of the CCR read with Section
11AB of the Act and penalty under the provisions of Rule 15 of the CCR
read with Section 11AC of the Act. The above referred Show Cause Notice
was decided vide impugned order wherein the adjudicating authority held
that the appellant is eligible for availing Cenvat credit of service tax paid
on courier services for the period from 2006 to 31.03.2008 amounting to
Rs. 38,221/-. The adjudicating authority further held that the appellant is
not eligible for Cenvat credit availed by them for the period from

01.04.2008 to June-2010 amounting to Rs. 1,29,920/- and confirmed the
said demand alongwith interest and penalty.

3. . . .
Being aggrieved by the lmpugned order, the appellant filed the
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present appeal, interalia, on the following grounds:-

3.1 That the adjudicating authority has erred in relying on the decision
in the case of Ultratech Cement Ltd. in as much as the credit availed is

not in connection with outward transportation but is on courier agency
and hence the order is liable to be set aside.

3.2 That the adjudicating authority has erred in confirming the demand
ignoring the fact that the goods were exported through courier agency;
that the place of removal in case of export is port of export and hence
credit as claimed is clearly allowable; that they submitted sample copies of

invoices of courier service for reference to the adjudicating authority. That
they relied on the decision of:

(1) The Hon’ble Tribunal in the case of APAR Industries Ltd., reported in
2010 (2) S.T.R 624 (Tri.-Ahmd.)

(ii) The Hon’ble High Court of Gujarat in the case of Ambalal Sarabhai
Enterprises Limited reported on 2011(0) GLHEL-HC 230819

3.3 That the grounds raised above may be treated as part of the ground

raised for setting aside the penalty.

4. In view of the principles of natural justice, personal hearing was
granted on 27.09.2019(appellant requested for adjournment), 05.11.2019,
17.12.2019 and 03.01.2020, but the appellant did not appear for the
personal hearing on any of the dates and nothing further was heard from
the appellant. Therefore, I proceed to decide the case ex-parte on merit on

the basis of records available on file.

5. 1 have gone through the records of the case, the grounds of appeal and
written submission filed by the appellant. 1 find that the issue to be

decided in the instant case is whether the assesse is eligible to avail

Cenvat Credit of Service Tax paid on Courier Services utilized for dispatch

of excisable goods through air courier service for export.

ue in the present case is covering the period from

1 find that the iss .
9 The adjudicating authority has

2006-07 to 2010-11 (upto June-2010).

ant is eligible for Cenvat credit of service tax paid on

found that the appell
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courier services amounting to Rs. 38,221/~ for the period from 2006 to
31.03.2008 and disallowed the cenvat credit amounting to Rs. 1,29,920/-
for the period from 01.04.2008 to June-2010.

7. 1 find that the appellant has filed the present appeal with respect to
the disputed amount of Rs. 1,29,920/- only. Therefore, I would like to
take up for discussion the amended definition of ‘input service’ w.e.f April

1, 2008.

The definition of ‘input service’ as contained in Section 2(l) of the Cenvat

Credit Rules, 2004 for the period after April 1, 2008 reads as under:
2(l) "input service" means. any service-

(i) used by a provider of taxable service for providing an output

service; or

(ii) used by the manufacturer, whether directly or indirectly, in or
in relation to the manufacture of final products and clearance of

final products upto the place of removal,

and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output
service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto the
place of removal, procurement of inputs, accounting, auditing,
financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, and security,
inward transportation of inputs or capital goods and outward

transportation upto the place of removal”

7.1 In the main definition portion, the expression “clearance of final
products from place of removal” was replaced by the expression “clearance
of final product upto the place of removal”. Thus, it is only ‘upto the place
of removal’ that service is treated as input service. The said amendment
has changed the entire scenario. The benefit which was admissible even
beyond the place of removal now gets terminated at the place of removal
and the doors to the Cenvat credit of input tax paid gets closed at that
place. This credit cannot travel therefrom. It becomes clear from the plain
reading of this amended Rule, which applies to the period in the above

case that the Courier service used for the purpose of outward

v
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transportation of goods, i.e. from the factory to customer’s premises, is not

covered within the ambit of Rule 2(l)(i) of Rules, 2004.

7.2 Thus, I hold that once the final products are cleared from the
factory premises, extending the credit beyond the point of clearance of
final product is not permissible under Cenvat Credit Rules and post
clearance use of services in transport of manufactured goods cannot be
input service for the manufacture of final product. The various air courier
services used by the appellant for transportation of their final product
cannot be considered to have been used directly or indirectly in relation to
clearance of goods upto the factory viz. place of removal in terms of Rule
2(l) of the Rules and as such cannot be considered as input service to avail
Cenvat credit. In this regard, I place reliance in the Civil Appeal No. 11261
of 2016 in the Supreme Court of India in the case of Commissioner of
Central Excise and Service Tax Vs M/s Ultratech Cement Ltd. wherein
the Apex Court held that ‘Cenvat Credit on goods transport agency
service availed for transport of goods from place of removal to buyer’s

premises was not admissible to the respondent’.

8. Further, I find that the appellant has vehemently contended that the
adjudicating authority has erred in confirming the demand ignoring the
fact that the goods were for export and are exported through air courier
agency; that the place of removal in case of export is port of export and

hence credit as claimed is clearly allowable.

8.1 With regard to the above contention of the appellant, I find that
courier service used for export of goods, was used beyond the place of
removal. Furthermore, in the present case, the courier service is not used
in relation to the manufacture of final product. It is also not covered in the
inclusion clause to the definition as stated above and neither it is covered
upto the place of removal. Therefore, courier service used for export of
goods does not fall under the ambit of input service in view of the
amended definition. Hence, the credit in respect of air courier service for

export of consignments used beyond the place of removal is inadmissible.

I find that the Supreme Court of India in the case of Commissioner of
Central Excise and Service Tax Vs M/s Ultratech Cement Ltd. in the
Civil Appeal No. 11261 of 2016 at para 7 has held that:
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«7. It may be relevant to point out here that the original definition of
‘input service’ contained in Rule 2(l) of the Rules, 2004 used the
expression ‘from the place of removal’. As per the said definition, service
used by the manufacturer of clearance of final products ‘from the place

of removal’ to the warehouse or customer’s place etc., was exigible for
Cenvat Credit. This stands finally decided in Civil Appeal No. 11710 of
2016 (Commissioner of Central Excise Belgaum v. M/s. Vasavadatta
Cements Ltd.) vide judgment dated January 17, 2018. However, vide
amendment carried out in the aforesaid Rules in the year 2008, which
became effective from March 1, 2008, the word ‘from’ is replaced by the
word ‘upto’. Thus, it is onZy ‘upto the place of removal’ that service is
treated as input service. This amendment has changed the entire
scenario. The benefit which was admissible even beyond the place of
removal now gets terminated at the place of removal and doors to the
Cenvat credit of input tax paid gets closed at that place. This credit
cannot travel therefrom. It becomes clear from the bare reading of this
amended Rule, which applies to the period in question that the Goods
Transport Agency service used for the purpose of outward
transportation of goods, i.e. from the factory to customer’s premises, is
not covered within the ambit of Rule 2(1)(i) of Rules, 2004. Whereas the
word ‘from’ is the indicator of starting point, the expression ‘upto’
signifies the terminating point, putting an end to the transport journey.
We, therefore, find that the Adjudicating Authority was right in
interpreting Rule 2(l) in the following manner :

“.. The input service has been defined to mean any service used by
the manufacturer whether directly or indirectly and also includes,
interalia, services used in relation to inward transportation of inputs
or export goods and outward transportation upto the place of
removal. The two clauses in the definition of ‘input services’ take
care to circumscribe input credit by stating that service used in
relation to the clearance from the place of removal and service used
for outward transportation upto the place of removal are to be
treated as input service. The first clause does not mention transport
service in particular. The second clause restricts transport service
credit upto the place of removal. When these two clauses are read
together, it becomes clear that transport services credit cannot go

beyond transport upto the place of removal. The two clauses, the one
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dealing with general provision and other dealing with a specific item,
are not to be read disjunctively so as to bring about conflict to defeat
the laws’ scheme. The purpose of interpretation is to find harmony

and reconciliation among the various provisions.”
[Emphasis supplied]

0. Further, the appellant has relied upon the following cases for his

defense:

(i) C.Ex. & Customs, Vapi Vs M/s APAR Industries Ltd.,

(ii) Commissioner of Central Excise Vs Ambalal Sarabhai Enterprises Ltd.

9.1 In all the above cases, it was ruled that the credit of service tax paid
for courier service was available in as much as the said activity can be
considered as a part of the business activity. However, all the said cases
pertain to the period prior to 01.04.2008 wherein the definition of the
‘input service’ itself was amended. Accordingly, the credit of service tax
paid on courier service was not available to the appellant as held by the
Hon’ble Supreme court on Feb 2018 in the case of Commissioner of

Central Excise and Service Tax Vs M/s Ultratech Cement Ltd.

The above case was affirmed in 2018(13) G.S.T.L. J101(S.C.) wherein
the Hon’ble Apex Court on 24.04.2018 dismissed the review petition filed
by Ultratech Cement Ltd. and held that -

i We have carefully gone through the Review Petition and the
connected papers. We find no error much less apparent in the order

impugned. The Review Petition is, accordingly, dismissed.”

10. In view of my discussions above, I hold that the appellant are not
eligible for the Cenvat credit availed by them for the period from
01.04.2008 to June-2010 amounting to Rs. 1,29,920/- which should be
paid with interest under Rule 14 of the Cenvat Credit Rules, 2004. The
appellant are also liable for penalty amounting to Rs.1,29,920/- under
Rule 15A of the Cenvat Credit Rules, 2004.
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10.1 In view of the above discussion supported by the judicial
pronouncement of the Apex Court, all the submissions/ reliance placed by

the appellant do not hold good.

11. In view of my above discussions, I uphold the impugned order and

disallow the appeal filed by the appellant.
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11.1 The appeal filed by the Appellant is disposed off as above.
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By Regd. Post AD

To,

M/s Amul Industries Pvt. Ltd., Plot | W, 3d s8I Wigde fAics,
No. 332-333, 2-Aji Industrial Estate, 4. 333-333, ?-W%@WE@?,
Rajkot. ISP

Copy to:

1) The Principal Chief Commissioner, CGST & Central Excise,
Ahmedabad Zone, Ahmedabad.

2) The Commissioner, CGST & Central Excise Commissionerate, Rajkot.

3) The Deputy Commissioner, CGST & Central Excise, Division, Rajkot-I.
Guard file.
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