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Arising out of above mentioned OI0 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

Fdierwat & widardt &7 407 & 9ar /Name & Address of the Appellants & Respondent :-
M/s Atul Auto Ltd, 8-B, National Highway,Near Microwave Tower,Shapar (Veraval).
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Any person aggrieved by this Order-in-Appeal may file an a{)peal to the appropriate authority% i41 the following
way.
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhiin all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor

Btt)laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a
above
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The aéapeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accomd)amed al}?amst one which at least should be
accompanied by a ee O Rs. 0 - Rs.5000 6— 5.10,000/-_  where amount of
dutydeémand/intefest/ (i)enalty/refund is upto 5 Lac., 5 Lac to 5 Lac and above 50 Lac respectively in the
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bark of the
place where the bench of any nominated public sector bank of the pldace where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section gl of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1}_1.of the Service Tax Rules, 1994, and Shall
be accompanied by a copy of the order appealed against (one of which shall be certified cop&r) and should be
accompanied by a fees of Rs, 1000/- where the amount of service tax & interest demandéd '& penalty levied
of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the fplace where the bench
of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apPeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
magde applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;
(ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision :Ii;pplication lies to the Under Secretar%, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

11000T, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first iso t -
section (1) of Section-358 ibid: P § case, gov y first proviso to sub
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In cag_;qar of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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ggedlt of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be ngealed against is
communicated and shall he accompanied by, two, copies each of the OIQ and Ordeér-In-Appeal.’It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.

T srdee % vy Raeiy Retfie goF 6 sereft 6 s | )
ag?gwmwmmmmw@gwﬁ 200/- WTH?;%T STy s afY derT T T ore Y § SOTeEr 3 /7 © 9y
1000 -/ &7 SFTaTT 97 ST . ) )

Th isi lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
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manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenﬂ;ral Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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ne copy of application or 0.1.O. as_the case may be, and the order of the adjudicating authority shall bear a
cotfrt fgeystam%pof Rs.6.50 as prescribed under Sc%edule—l in terms of the CourJt Fee Act,g1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed am{ latest ?rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in



Appeal No. V2/91/RAJ/2019

:: ORDER-IN-APPEAL ::

M/s. Atul Auto Industries Ltd., Rajkot (hereinafter referred to as
‘Appellant’) filed appeal No. V2/91/Raj/2019 against Order-in-Original No.
3/DC/KG/2019-20 dated 13.6.2019 (hereinafter referred to as ‘impugned
order’) passed by the Dy. Commissioner, Central GST Division, Rajkot-II

(hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are during audit of the records of the
Appellant, it was observed that the appellant had purchased transit insurance
policy for transportation of goods to their customer’s premises; that the
appellant was recovering insurance charges from their customers but was not
including the same in assessable value for the purpose of discharging Central
Excise duty; that the Appellant had availed credit of service tax paid on
insurance charges and had also shown the insurance amount as expenditure in
their books of accounts; that the Appellant had recovered Rs. 5,82,763/-
towards insurance charges during the period from 2007-08 to 2009-10 from
their customers, which were liable to be included in assessable value; that the
Appellant had short paid Central Excise duty of Rs. 61,825/-. -

2.1 It was further observed that the Appellant had cleared old and used
‘Broach sharpening machine’ valued at Rs. 4,00,000/- under cover of
commercial invoice dated 27.12.2008 without payment of Central Excise duty
considering it as ‘waste and scrap’. It appeared that Central Excise dﬁty of Rs.
41,200/- was leviable on its transaction value in terms of Section 4 of the

Central Excise Act, 1944 (hereinafter referred to as ‘Act’).

2.2 VSh‘ow Cause Notice No. IV/3-70/D/2010-11 dated 14.10.2010 was
issued to the appellant calling them to show cause as to why Central Excise
duty of Rs. 1,03,025/- should not be recovered from them under Section
11A(1) of the Act along with interest under Section 11AB of the Act and
proposed imposition of penalty under Section 11AC of the Act. The Show
Cause Notice was adjudicated by the adjudicating authority vide the
impugned order who confirmed demand of Rs. 1,03,025/- under Section
11A(1) of the Act along with interest under Section 11AB of the Act and
imposed penalty of Rs. 1,03,025/- under Section 11AC of the Act.

3. Aggrieved, the Appellant preferred the present appeal, inter alia, on

the following grounds:
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Appeal No. V2/91/RAJ/2019 |

(i) The impugned order confirming duty of Rs. 61,825/- by including transit
insurance charges in assessable value is untenable in law; that they were
selling their products at the factory gate; they were not related in any way
with their buyers and the price was the sole consideration for sale, their
transaction value should be treated as assessable value and hence the
impugned order, confirming recovery of duty on transit insurance charges, is

unsustainable in law.

(ii)  That the provisions of Section 39 of the Sales of Goods Act, 1930 also
prescribes that when the seller delivers the goods to a carrier for the purpose
of transmission to the buyer it is deemed to be a delivery of goods to the
buyer; that mere fact that they have paid for transportation and transit
insurance and subsequently recovered the same from the buyers would not
show that ownership in goods continued to be with them; that it is settled legal
position that when sale is effected at factory gate, as in the present case, the
subsequent transport and insurance charges collected from the customers, for
transportation / insurance of goods to customer’s place are not required to be
included in the assessable value and relied upon case law of Escorts JCB Ltd.-
2002 (146) E.L.T. 31 (S.C.) and Order-in-Appeal No. 417/2010/Commr(A)/
CMC/Raj dated 9.9.2010 passed by the then Commissioner (Appeals), Rajkot in

their case.

(i) That the impugned order confirming duty of Rs. 41,200/- on sale of
machine which was used for more than 10 years is not sustainable; that the
applicability of sub-rule 5A of rule 3 of Cenvat Credit Rules, 2004 is completely
mis-placed in the present case since the said capital goods have not been
cleared as ‘waste & scrap’ but have been sold in running condition and the
same by no stretch of imagination can be treated as if the capital goods are
cleared as ‘waste and scrap’; that as a matter of fact, the said capital goods
were purchased in the year 1995 for Rs. 5,40,000/- + taxes and was sold in the
year 2008 for Rs. 4,00,000/- + taxes and therefore, it cannot be said that the
subject machine was sold as ‘waste and scrap’ and hence, the impugned order,
confirming duty demand on removal of such ‘capital goods’, is untenable in

law.

4. In hearing, Shri Dineshkumar Jain, C.A. appeared on behalf of the

Appellant and reiterated the submission of appeal memorandum and
requested to decide the appeal on merit. 0/
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5. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and submission made during the personal hearing.
The issue to be decided in the present case is whether the impugned order
confirming Central Excise duty of Rs. 1,03,025/- and imposing penalty of Rs.
1,03,025/- is correct, legal and proper or not.

6. On going through the impugned order, | find that the appellant had
purchased transit insurance policy for transportation of their finished goods to
their customer’s premises; that the appellant was recovering insurance charges
from their customers but was not including the same in assessable value for the
purpose of discharging Central Excise duty. The adjudicating authority
confirmed Central Excise duty demand of Rs. 61,825/- on the grouhd that
amount recovered by the Appellant from their customers in the guise of transit
insurance was additional consideration in lieu of sale and was required to be
included in the assessable value as the same was forming part of transaction
value as per Section 4 of the Act. The Appellant has contended that when sale
is effected at factory gate, the subsequent insurance charges collected from
the customers are not required to be included in the assessable value and
relied upon case law of Escorts JCB Ltd.- 2002 (146) E.L.T. 31 (S5.C.) and Order-
in-Appeal dated 9.9.2010 passed by the then Commissioner(Appeals), Rajkot.

7. Before analyzing whether insurance charges are includible in assessable
value or not, it is pertinent to examine facts recorded at para 2 of the Show
Cause Notice dated 14.10.2010, which are reproduced as under :

“2. Whereas during course of audit it was observed that the assessee
has purchased a consolidated transit insurance policy for their entire
goods to be transported to their customer’'s place. Further, amount
attributed to such ftransit insurance being amortized and
commensurate to the value of the goods have been charged in the
corresponding invoice and recovered accordingly from the respective
customers. This amount is over and above the assessable value on
which duty has been shown to be payable in the said invoices. Also, on
verification, it was observed that the assessee has shown such amount
as expenditure in their books of accounts and availed Cenvat Credit of
Service Tax amount attributed to such Insurance policy purchased by
them as per CAS-4. ... ...7

7.1 | find that the Appellant had availed Cenvat credit of Service Tax paid on
insurance charges and had also shown the insurance amount as expenditure in
their books of accounts. These facts are not disputed by the Appellant. As per
definition of input service under Rule 2(l) of the Cenvat Credit Rules, 2004,
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input service means ‘any service used by a manufacturer, whether directly or
indirectly, in or in relation to the manufacture of final products and clearance

of final products upto the place of removal’. | find that insurance service was

availed by the Appellant for transportation of their finished goods from their
factory to buyers’ premises. Thus; by availing Cenvat credit of service tax paid
on insurance charges, the Appellant themselves considered buyers’ premises as
place of removal, otherwise, they would not have availed Cenvat credit of
insurance service. | further find that the insurance amount has been shown as
expenditure in their books of accounts. All these facts lead to conclusion that
buyer’s premises was place of removal and any expenditure incurred by the
Appellant upto place of removal is required to be added in the assessable value
for the purpose of discharging Central Excise duty. |, therefore, hold that the
Appellant is liable to pay Central Excise duty of Rs. 61,825/- along with
applicable interest. Since, wrong availment of Cenvat credit was unearthed
during audit of the records of the Appellant, extended period is invokable as
held by the Hon’ble CESTAT, Chennai in the case of Six Sigma Soft Solutions (P)
Ltd. reported as 2018 (18) G.S.T.L. 448 (Tri. - Chennai). Since, suppression of
facts has been made by the Appellant, penalty under Section 11AC of the Act is
mandatory as held by the Hon’ble Apex Court in the case of Rajastha.n Spinning
& Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.). |, therefore, uphold
penalty of Rs. 61,825/- imposed under Section 11AC of the Act.

7.2 | have examined case law of Escorts JCB Ltd.- 2002 (146) E.L.T. 31 (5.C.)
relied upon by the Appellant. | find that in the said case, the Hon’ble Supreme
Court held that factory of the Appellant was place of removal and consequently
insurance charges were not includible in assessable value whereas in the
present case, buyer’s premises was place of removal as held by me in para
supra. Thus, facts of relied upon case law is different and not applicable to

present case.

7.3 Regarding reliance placed on the Order-in-Appeal No. 417/2010/
Commr(A)/CMC/Raj dated 9.9.2010 passed by the then Commissioner
(Appeals), Rajkot in their case, | find that in the said case, the Appellant had
reversed Cenvat credit of service tax paid on insurance charges as noted at
para 6.1 of the said Order-in-Appeal, whereas in the present case, the
Appellant has not shown that they reversed Cenvat credit of service tax paid on
insurance charges. Thus, facts of both cases are different and consequently
* reliance placed on the said Order-in-Appeal is of no help to the.Appellant.
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Appeal No. V2/91/RAJ/2019

8. ‘| find that the adjudicating authority has confirmed Central Excise duty
of Rs. 41,200/- on old and used ‘Broach Sharpening machine’ cleared by the
Appellant on the ground that the Appellant has sold the machine for Rs.
4,00,000/- and was required to discharge duty on transaction value in terms of
Rule 3(5A)(b) of the Cenvat Credit Rules, 2004. On the other hand, the
Appellant has contended that applicability of sub-rule 5A of Rule 3 of Cenvat
Credit Rules, 2004 is mis-placed since the said machine was not cleared as
‘waste & scrap’ but was sold in running condition; that they had purchased the
said machine in the year 1995 for Rs. 5,40,000/- + taxes and was sold in the
year 2008 for Rs. 4,00,000/- + taxes and therefore, it cannot be said that the
subject machine was sold as ‘waste and scrap’ and hence, confirmation of duty

on said machine is untenable in law.

8.1  Ifind that the Appellant had purchased the ‘Broach Sharpening machine’
in the year 1995 for Rs. 5,40,000/- and sold the same for Rs. 4,00,000/- in the
year 2008. The Appellant was able to recover around 70% of the cost of
machine. In backdrop of above facts, | now examine provisions of Rule 3(5A)(b)
of the Cenvat Credit Rules, 2004 relied upon by the adjudicating authority,
which are reproduced as under:

“(b) If the capital goods are cleared as waste and scrap, the manufacturer

shall pay an amount equal to the duty leviable on transaction value.”

8.2 The provisions of Rule 3(5A)(b) ibid are attracted only if goods are
cleared as waste and scrap. In the present case, the Appellant was: able to
recover around 70% of the cost of machine and hence, it cannot be said that
what was cleared by the Appellant was waste and scrap. |, therefore hold that
provisions of Rule 3(5A)(b) ibid are not attracted in the present case and the

Appellant is not required to pay Central Excise duty said machine.

8.3. It is also worthwhile to mention that Central Excise duty is levied on
manufacture of goods. In the present case, the Appellant had purchased
‘Broach Sharpening machine’ and there is no evidence brought on record that
the said machine had emerged from conversion of inputs as a result of any
manufacturing activity carried out by the Appellant. Hence, confirmation of
Central Excise duty on sale of said machine is not sustainable. My views are
supported by the order passed by the CESTAT, Mumbai in the case ﬁ/Alembic
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Glass Industries Ltd reported as 2006 (198) E.L.T. 141 (Tri. - Mumbai), wherein
it has been held that,

“2. The appellants have produced invoices to show that miscellaneous
income was for sale of diverse entities e.g. old and used machinery, iron
grill etc. and other structured waste of GI Wires etc. Since these items prima
Jacie are not emerged from conversion or inputs from raw material or
resulting as scrap in the processing of conversion of raw material. The
appellant being an assessee engaged in manufacture of medicaments,
therefore following the decision in the case of UOI v. Ahmedabad
Electricity Co. Ltd. - 2003 (158) EL.T. 3 (S.C.) and which reads as follows.

“From the above discussion it is clear that to be subjected to levy

of excise duty ‘excisable goods’ must be produced or

manufactured in India. For being produced and manufactured in-

India the raw material should have gone through the process of

transformation into a new product by skilful manipulation.

Excise duty is an incidence of manufacture and, therefore, it is

essential that the product sought to be subjected to excise duty

should have gone though the process of manufacture. Cinder

cannot be said to have gone through any process of manufacture,

therefore, it cannot be subjected to levy of excise duty.” Q

Since the entities on which duties have been recovered are not emerging
otherwise then skilful manipulation of raw materials, appellants by
manufacture of medicaments, the levy of duty, as arrived at cannot be
upheld. In view of the above the order is set aside and appeal allowed.”

8.4 In view of above, | hold that confirmation of Central Excise duty of Rs.
41,200/- is not sustainable and required to be set aside and | do so. Since,
demand is not sustainable, recovery of interest and imposition of penalty under
Section 11AC of the Act are also not sustainable and hereby set aside.

9. In view of above, | partially allowed the appeal and set aside the
impugned order to the extent of confirmation of duty of Rs. 41,200/- and
imposition of penalty of Rs. 41,200/- but uphold the remaining impugned order. O

10.  3drelehd EART gor FT 1S 3fer T AYERT 3TIF adr ¥ frar srard |
10.  The appeal filed by the Appellant is disposed off as above.

il o

(GOPI NATH)
Commissioner(Appeals)
Attested

RO
AVE2

(V.T.SHAH)
Superintendent(Appeals)
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Appeal No. V2/91/RAJ/2019

By RPAD

To, qQar#,

M/s. Atul Auto Industries Ltd v o S
Rajkot-Gondal Highway, . 3l m SR '

Near Microwave Tower, JSThic TMed §18d, ASHIad ea &
Shapar(Veraval), District Rajkot. T, ATR(G), ForeeT IS

1) 9 FET AT, a&] Td a1 X U Fead 379G Yoo, ORI
819,35 HeTEG Al SITHHRT &

2) HYFd, T&] UG WGT IR UG FeRF 300G Yoh, JoThIC IYFA,
TSTT @Y 3L wAaeT &l

3) 39 HIgFd, IE Ud VAT I Td $egld 379G Yook, Toihlc-2 HAISH Hl
HERTF FRART ¥

A ME FIEA|
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