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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
8b of the Finance Act, 1994 an appeal lies to:- 
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicat in forril EA-3 / as prescribed under Rule 
6 of Central Excise [Appeal) Rules 2001 and shall be accompanied against one which at least should be 
accompanied, by a fee of' Rs. 1 000/- Rs.5000/- Ws.10,000/- where amount of 
dutydemand/rnterest/penaty/refimd is upto Lac., 5 Lac to 50 ac and above 50 Laç respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
piace where the bench of any nominated public sector bank Qf the place where the bench of the Thbunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
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The appeal under sub section [1) of Section 86 of the Finance Act, 1994, to the Anpellate Tribunal Shall be 
filed in quad.ruphcate in Form S.T.5 as prescribed under Rule 9(1] pf the Service Tax Rules, 1994, and Shall 
be accompanieu by a copy of the order appealed against (one of which shall be certified copy) and should.be 
accomllamed by a fees ox Rs. 1000/- where the amount of service tax & interest demanded & penalty levie,d 
of Rs.:5-Lakhs or less, Rs.5000/- where the aipnunt of service tax & interest demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/.-. where the amount of service tax & 
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favour of th Assistant Registrar f the bench of nominated Public Sector Bank of the place where the bench 
of Tribunal is situated. / Kpplication made for grant of stay shall be accompanied by a tee of Rs.500/-. 
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-I,1 For an apaeal to be filed before the ESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute or 
penalty, where penalty aione is in dispute, provided the amount of pre-depo sit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include: 
(i) amount determined under Section 11 U; 
(ii) amount of erroneous Cenvat Credit taken; 
(in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the 1'inance (No.2) Act, 2014. 
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A revision application lies to the Under Secretary, to the Government of India Revision Application Unit, 
Ministry of Finance Department of Revenue 4th '1oor, Jeevan Deep Building, Prliament Street New Delhi-
110001' under SectIon 35EE of the CEA 194k in respect of the following case, governed by first proviso to sub-
section tl) of Section-35B ibid: 
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to nother during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 
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In case of rebate of duty of excise on goous exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or temtory outside India. 

cMc riii'i f.ii ii   rri / 
In case oi goods exported outsidelndia export to Nepal or Bhutan, without payment of duty. 
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Crecut of any duty allowed to be utilized towards payment of excise duty on final ,products under the provisions 
of this Act or the Rules made there under such ord'er is 
date appointed under Sec. 109 of the Finance (No.2) Act, assed by the Commissioner (Appeals) on or after, the 
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Thb"ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rures, 2001 within 3 months irom the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two, copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Chaflan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Malor Head of Account 
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The revision aplication shall be accompanied by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000 /- where the amount involved is more than Rupees One Lac. 
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case,if the order covers variousnumbers of order- in Original, fee for each 0:1.0. should be paid in the oresaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee cii Rs. 100/- for each. 
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One copy of application or 0.1.0. as the case may be, and the order of the adjudicatixjg authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Acti 975, as amended. 
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Attention is also invited to the rules covenng these and other related matters contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 
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For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may rder to the Departmentai website www.ctiec.gov,in 
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Appeal No: V2/116/RAJ/2019 

:: ORDER-IN-APPEAL::  

M/s Sahjanand Chemical Industries, Rajkot (hereinafter referred to as 

"Appellant") filed Appeal No. 116/RAJ/2019 against Order-in-Original No. 

7/Ref/2019-20 dated 9.7.2019 (hereinafter referred to as 'impugned order') 

passed by the Dy. Commissioner, Central GST & Central Excise, Division-Il, 

Rajkot (hereinafter referred to as 'refund sanctioning authority'). 

2. The brief facts of the case are that the goods exported by the 

Appellant were returned by buyer due to quality issues. The Appellant 

imported the said goods under bond on 2.12.2017 for refurbishment on re-

export basis but could not re-export within stipulated time and hence, paid 

applicable Customs duty along with CVD of Rs. 4,51,221/- on 6.8.2018. 

Subsequently, the Appellant filed refund claim of Rs. 4,51,221/- on 

31.1.2019 on the ground that they were eligible for Cenvat credit of CVD in 

terms of Cenvat Credit Rules, 2004 but due to implementation of GST, they 

could not take input tax credit of CVD as it was not notified as eligible duty. 

2.1 The refund sanctioning authority rejected the refund claim vide the 

impugned order on the grounds that there is no provision in GST law for 

transfer of duty benefits of erstwhile law after closure of TRAN-1; that 

refund claim was not covered under Rule 5 of the Cenvat Credit Rules, 2004; 

that provisions of Section 142(3) of the CGST Act, 2017 will come into picture 

only if refund becomes due under the provisions of Section 1IB of the Central 

Excise Act, 1944. 

3. Aggrieved, the Appellant preferred appeal, inter alia, on the following 

grounds:- 

(i) The refund sanctioning authority failed to understand the peculiar 

nature of the refund claim; that refund claim was filed on account of 

transition from Central Excise/Service Tax to GST and as such independent 

provisions of Central Excise or GST may not be applicable in such cases and 

have to be read jointly and interpreted to facilitate such refunds; that as on 

date of filing the refund, Cenvat Credit Rules,2004 were not in existence but 

all proceedings including Credit or demand was, to be done on the basis of 

transitional provisions as detailed in Section 142 of the CGST Act,2017. 

(ii) That as per the provisions of Section 142(3) and Section 142(6a) of the 

.cGST Act, 2017, claim of refund is to be processed as per the existing law i.e 

the 'Central Excise Act,1944 and therefore, the said claim was filed; that in 

"both sections 142(3) and 142(6a), the only debarring clause for the refund of 
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Appeal No: V2/116/RAJ/2019 

Cenvat credit is that balance of the said amount as on appointed day has not 

been carried forward under CGST Act,2017. 

(iii) That CVD paid by them was not due to its choice but due to 

compulsion of the Customs authorities; that in Customs, manual challans are 

prepared by the CHA as per the directions of Customs authorities and the 

importer has no control over the amount and heads of payment as in Central 

Excise, Service Tax and GST; that in their case also, it is evident that in the 

challan itself, CVD was printed and it was prepared as per the directions of 

the Customs officer; that it was clarified by the officer that as the goods 

were exported in the pre-GST regime and those goods were re-imported the 

duty prevailing at that time has to be levied; that after implementation of 

GST, only IGST was to be paid then the bank and the Customs authorities 

could not have accepted the payment under the head and accounting code of 

CVD and would have asked us to pay IGST instead of CVD. 

(iv) That there is no nexus between the amount of Cenvat credit claimed 

as refund and Tran-1; that amount of Cenvat credit to be carried forward in 

IRAN-i is that credit which was available to the taxpayer as on 30.6.2017 

and was declared in respective returns; that in their case, CVD was paid on 

6.8.2018 and was compelled to pay as CVD and not as IGST otherwise, they 

could have taken input tax credit of IGST; that there is no relevancy of Tran-

1 in this case. 

4. In hearing, Shri R.C. Prasad, Advocate appeared on behalf of the 

Appellant and reiterated the submissions of appeal memo and submitted 

additional submissions dated 17.1.2020 for consideration, wherein grounds of 

appeal memo are reiterated. 

4.1 The Appellant vide letter dated 17.1.2020 submitted copy of refund 

application filed before the refund sanctioning authority. 

5. I have carefully gone through the facts of the case, the impugned order, 

grounds of appeal memorandum and written submission made by the Appellant. 

The issue to be decided in the present appeal is whether the impugned order 

rejecting refund claim of Rs. 4,51 ,221 I- is correct, legal and proper or not. 

6. On going through the records, I find that the Appellant had exported 

goods but same were returned by buyer due to quality issues. The Appellant 

imported the said goods under bond on 2.12.2017 for refurbishment on re-

export basis but could not re-export within stipulated time and hence, paid 

ariMicable Customs duty along with CVD of Rs. 4,51,221/- on 6.8.2018. 
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Appeal No: V2/116/RAJ/2019 

Subsequently, the Appellant filed refund claim of Rs. 4,51,221/- on 

31.1.2019 under Section 142(3) and Section 142(6a) of the CGST Act, 2017. 

7. I find that import of goods and payment of CVD in GST era i.e. after 

1.7.2017 are not under dispute. I further find that when the Appellant had paid 

CVD on 6.8.2018, Cenvat Credit Rules, 2004 were not in existence. Further, 

there is no provision in CGST Act, 2017 for availment of Cenvat credit of CVD. 

Since, Cenvat credit of CVD had not accrued to the Appellant, they were not 

eligible to avail Cenvat credit itself. Once the Appellant were not eligible to 

avail Cenvat credit, there is no point on examining whether CVD can be refunded 

in cash or not. It is also worthwhile to mention that in the erstwhile Cenvat 

Credit Rules, 2004, refund of accumulated Cenvat credit could be refunded only 

under Rule 5 ibid in the circumstances as provided therein. It is beyond doubt 

that Cenvat credit of CVD is not eligible for refund under Rule 5 ibid or under 

any other provisions of Cenvat Credit Rules, 2004. I, therefore, hold that the 

adjudicating authority has rightly rejected the refund claim filed by the 

Appellant. 

8. Regarding the plea of the appellant to grant them refund of CVD under 

the provisions of Section 142(3) and Section 142(6a) of the Central GST Act, 

2017, I find that Section 142(3) ibid states that the refund filed before, on or 

after 1.7.2017, for refund of any amount of Cenvat credit, duty, tax, interest or 

any other amount paid under the existing law, shall be disposed of in accordance 

with the provisions of existing law and any amount eventually accruing to him 

shall be paid in cash, notwithstanding anything to the contrary contained under 

the provisions of existing law other than the provisions of sub-section (2) of 

Section 11B .of the Central Excise Act,1944. Similarly, provisions of Section 

142(6a) ibid are akin to Section 142(3) but relating to appeal proceedings. These 

provisions clearly envisage that for getting a refund of eligible credit, the 

Appellant should follow the procedure of existing law prescribed i.e. Cenvat 

Credit Rules, 2004 and any amount eventually accruing to him shall be paid in 

cash. As discussed by me in para supra, the provisions of erstwhile Cenvat Credit 

Rules, 2004 did not allow the refund in cash in respect of such Cenvat credit. 

Thus, refund claim is not maintainable under Section 142(3) or Section 142(6a) 

of the Central GST Act, 2017. 

9. I rely upon the Order No. 40098/2020 passed by the Hon'ble CESTAT, 

Chennai in the case of M/s Servo Packaging Limited reported in 2020-VIL-72-

CESTAT-CHE-CE, wherein it has been held that, 
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"8.1 Heard both sides. The only issue to be decided is, "whether the appellant 
has made out a case for refund under Section 142 (3) ibid, of the Customs Duty 
paid in view of non-fulfilment of its export obligations?" 

8.2 None of the decisions relied on by the assessee are dealing with the refund 
arising on account of failure to comply with export obligation vi-à-vis Advance 
Authorization and therefore, as pointed out by the Ld. Authorized 
Representative for the Revenue, the same are not applicable to the facts of this 
case. 

9.1 Advance Authorization is issued in terms of paragraph 4.03 of the Foreign 
Trade Policy [FTP (2015-20)] and the relevant Notification is Notification No. 
18/2015-Cus. dated 1st April, 2015. The said Notification exempts materials 
imported into India against a valid Advance Authorization issued by the 
Regional Authority in terms of paragraph 4.03 of the FTP subject to the 
conditions laid down thereunder. One of the conditions, as per clause (iv), is 
that it requires execution of a bond in case of non-compliance with the 
conditions specified in that Notification. Further, paragraph 2.35 of the FTP also 
requires execution of Legal Undertaking (L.UT)/Bank Guarantee (BG) : (a) 
Wherever any duty free import is allowed or where otherwise specifically 
stated, importer shall execute, Legal Undertaking (LUT)/Bank Guarantee 
(BG)/Bond with the Customs Authority, as prescribed, before clearance of 
goods. 

9.2 Further, there is no dispute that the above is guided by the Handbook of 
Procedure ('HBP' for short) and paragraph 4.50 of the HBP prescribes the 
payment of Customs Duty and interest in case of bona fIde default in export 
obligation (EO), as under 

"(a, Customs duty with interest as no/i/led by DoR to be recovered from 
Authorisation holder on accouni of reguiarisation or enforcement of BG 
/ LUT, shall be deposited by Aulhwisaiion holder in relevant Head of 
Account of Customs Revenue i.e., '.t1aJor Head 0037 - Customs and 
minor head 001-Import Dutiest' in prescribed TR. Challan within 30 
days of demand raised by Regional / Customs Authority and 
documentary evidence shall be produced to this effect to Regional 
Authority / Customs Authorlfv immediately. Exporter can also make suo 
motu payment of customs duty one! interest based on self/own 
calculation as per procedure laid down by DoR." 

10. Thus, the availability of CENVAT paid on inputs despite failure to meet 
with the export obligation may not hold good here since, firstly, it was a 
conditional import and secondly, such import was to be exclusively used as per 
FTP. Moreover, such imported inputs cannot be used anywhere else but for 
export and hence, claiming input credit upon failure would defeat the very 
purpose/mandate of the Advance Licence. Hence, claim as to the benefit of 
CENVAT just as a normal import which is suffering duty is also unavailable for 
the very same reasons, also since the rules/procedures/conditions governing 
normal import compared to the one under Advance Authorization may vary 
because of the nature of import. 

11. The import which would have normally suffered duty having escaped due 
to the Advance Licence, but such import being a conditional one which 
ultimately stood unsatisfied, naturally loses the privileges and the only way is to 
tax the import. The governing Notification No. 18/2015 (supra), paragraph 2.35 
of the FTP which requires execution of bond, etc., in case of non-fulfilment of 
export obligation and paragraph 4.50 of the HBP read together would mean that 
the legislature has visualized the case of non-fulfilment of export obligation, 
which drives an assessee to paragraph 4.50 of the HBP whereby the payment of 
duty has been prescribed in case of honafide default in export obligation, which 
also takes care of voluntary payment of duty with interest as we Admittedly, 
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the inputs imported have gone into the manufacture of goods meant for export, 
but the export did not take place. At best, the appellant could have availed the 
CENVAT Credit, but that would not ipso facto give them any right to claim 
refund of such credit in cash with the onset of G.S.T. because CENVAT is an 
option available to an assessee to be exercised and the same cannot be enforced 
by the CESTAT at this stage. 

12. There is no question of refund and therefore, I do not see any impediment 
in the impugned order. 

13. Accordingly, the appeal is dismissed." 

9.1 By respectfully following above order, I hold that the Appellant is not 

eligible for refund of CVD. 

10. In view of above, I uphold the impugned order and reject the appeal. 

11. dRT Cs{c$1  31trrE dpi 1L1kI 3L)cd cil [i %illdl • I 

11. The appeal filed by the Appellant is disposed off as above. -O 

4 ' A 

(GOPI NATH)\ -9 
Commissioner(Appeals) 

Attested 

(V.T. SHAH) 
Superintendent(Appeals) 

By R.P.A.D.  
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